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Gray, J. 

This action is to enforce the payment of the sum secured in a 
policy of insurance issued by the defendant to the plaintiffs’ intestate 
on July 23, 1884. By its terms the defendant promised to pay to 
the assured, or to his legal representatives, the sum of $10,000, 
within ninety days after satisfactory proof of his death, “pro- 
vided such death shall occur before 12 o’clock noon on the 23d day 
of July, 1885.” Defendant further promised— 

To renew and extend this insurance during each successive year from the date 
thereof, upon condition that the assured shall pay on or before the 23d day of July 
in each successive year during the continuance of the contract the mortuary pre- 


mium and also an expense charge of three dollars on each $1,000 insured 
therein; the payment of said annual mortuary premium and the annual expense 
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charge being the consideration for the continuance of the insurance in each 
successive year, etc. 

It is plain that this policy was a contract for an insurance for the 
term of one year only; providing, however, by its terms for its 
renewal for successive years, upon compliance by the assured with 
the conditions named. Renewals were effected during the years 
1885, 1886, and 1887, but the assured failed to make those payments 
on July 23, 1888, which were required in order to extend his policy 
over another year, and he died in November following. His admin- 
istrators have rested, and must rest, their right to a recovery upon 
the proposition that the defendant did not give to the assured the 
form of notice prescribed by a statute of this state as a prerequisite 
to the right to declare a policy of life insurance forfeited. 

The defendant, in support of its appeal from the judgment, which 
the plaintiffs have succeeded in recovering, presents two grounds. 
It denies that the statute in question applies to such a policy, and 
it insists that, if it does, the notice, which was, in fact, given to the 
assured, was sufficient. That statute (being chapter 321 of the 
Laws of 1877, amending chapter 341 of the Laws of 1876) provides 
that ‘‘no life insurance company doing business in this state shall 
have power to declare forfeited or lapsed any policy hereafter 
issued or renewed, by reason of non-payment of any annual pre- 
mium or interest, or any portion thereof, except as hereinafter pro- 
vided. Whenever any premium or interest due upon any such 
policy shall remain unpaid when due, a written or printed notice 
stating the amount of such premium or interest due on said policy, 
the place where said premium or interest sbould be paid, and the 
person to whom the same is payable, shall be duly addressed and 
mailed to the person whose life is assured.” Omitting the descrip- 
tion of the !part of the notice for the payment of an unpaid pre- 
mium and declaring a forfeiture if the notice is not complied with, 
the final proviso reads, “provided, however, that if a notice stating 
' when the premium will fall due, and that if not paid the policy and 
all payments thereon will become forfeited and void, served in the 
manner hereinbefore provided, at least thirty and not more than 
sixty days prior to the day when the premium is payable, shall 
have the same effect as the service of the notice hereinbefore 
provided for.” 

Upon the construction of this statute, the appellants’ counsel has 
made an elaborate argument to the effect that it cannot be applic- 
able to this kind of a contract. With much ability he has analyzed 
its provisions, and insists that they must refer, by force of the lan- 
guage used, to the ordinary policy of insurance, which is to be kept 
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in force until the happening of the event assured against, by regu- 
lar payments annually or at shorter stated periods. In the contin- 
uance of such a policy the assured has a vested interest, by reason 
of the fact that his annual payments are calculated and fixed at 
amounts to cover more than a risk from year to year, and go to 
form a reserve, or accumulated fund, to be offset against insurance 
in after years, and which will enable the insurer to make eventual 
payments. The learned counsel argues that the mischief to be 
remedied by this statute is the forfeiture of such a vested interest; 
whereas, in this policy, the insurance agreement is for a term of 
one year; the payment was for such a risk, and it constituted no 
consideration for any insurance beyond the expiration of the term. 

The question is an interesting one, and its solution might not be 
free from difficulty; but, inasmuch as the appellant must succeed 
upon the second ground advanced, we do not think it necessary to 
pass upon the question. Weshould hesitate to call in question the 
applicability of the statute to any class of life insurance policies. 
It was intended to and undoubtedly does subserve a useful pur- 
pose, in throwing about the contract between the insurer and the 
assured reasonable safeguards against a forfeiture or the lapsing of 
the interest of the assured. But we fail to perceive that any sub- 
stantial requisite was wanting in the notice which the company 
gave to the assured. The notice was seasonably mailed and 
stated that— 


The premium, as stated below, on your policy No. 13,302 in this society will 
become due and payable at this office on the 23d day of July, 1888. In order to 
continue and extend the insurance, it will be necessary that the payments required 
for that purpose shall be paid on or before the date above mentioned, as stipulated 
in the policy contract. 


Then follow statements of the place where and the persons to 
whom payments may be made, and of the amounts, making up a 
net amount to be paid. This notice would seem to be very definite 
in its statements; but the respondents say, and the court below has 
thought, that it is not in conformity with the provisions of the 
statute for not literally following the statutory language. In sup- 
port of this they cite Phelan vs. The Northwestern Mutual Life In- 
surance Co. (113 N. Y., 147), where this court held a notice insufii- 
cient. The notice there was that “the conditions of your policy 
are that payment must be made on or before the day the premium 
is due, and members neglecting so to pay are carrying their own 
risk;” and what was condemned was the use of language not intel- 
ligible to all. To say that persons are “carrying their own risk” is 
not plainly embodying the notice which the statute requires, and 
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might be incomprehensible to those unlearned in insurance phrase- 
ology. But in this case, as the appellants’ counsel has clearly 
shown, the notice to be given could not closely conform to. the 
statute, inasmuch as the yearly method of insurance was of a special 
character. 

The notice was to remind the assured of the privilege he possessed 
of electing to have the contract continued and extended over the 
ensuing year and of the conditions of its exercise. It could not 
state that if the “premium” was not paid, the policy and all pay- 
ments thereon will become forfeited and void; for that would not 
be accurate. Something more than a premium was to be paid to 
extend the contract of insurance, and therefore the company notified 
him that certain “payments” were neccessary for that purpose. 
Tae obligation of the statute must not be unreasonably insisted 
upon. It provides for the giving of a notice which shall be un- 
ambiguous and intelligible to all. When applied to an insurance 
contract out of the ordinary form, it secures to the assured such a 
notice as will contain statements reminding him of when and where 
he is to make any payments pursuant to the terms of the contract, 
their amount and the effect of non-payment. The statute was not 
meant to operate harshly upon the insurer, but to afford a protec- 
tion to the assured, by the reasonable requirement of a notice, 
couched in plain terms, from the insurer, before the interest of the 
assured could be forfeited. To hold that, where every essential 
fact required to be known is intelligibly stated in the notice, it may 
be disregarded if not literally following the words of the statutory 
provision, would be a most harsh and unwarrantable construction. 
Its words are readily capable of being used in the ordinary cases of 
insurance contracts; but in cases not precisely had in view and 
where some regard must be had to the nature of the contract itself, 
it is suffident if the essential information, intended to be afforded 
by the statute, is found in the notice actually given. If the pro- 
visions of the act are to be extended in their application to the case 
of a contract made for the insurance of a life for the term of twelve 
months, the flexibility of its language must certainly admit the 
sufficiency of a notice from the insurer in conformity with that 
contract. , 

For these reasons we conclude that it was error for the court 
below to order judgment for the plaintiffs on the verdict. 

The order of the general term and the judgment entered thereon 
should be reversed, and a new trial ordered, with costs to abide the 
event. All concur, except Andrews, J., absent. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. . 


STEEL 
v8. 
PHENIX INS. CO., or BROOKLYN.* 


A policy to K., receiver, for H. vs. H. “on their interest in ” etc., is an insur- 
ance of the receiver as representative of their interest, and reformation is 
not needed to enable his successor to sue. 

Delay to bring suit within the time fixed by limitation clause is no bar to 
action when caused by agent’s promises to pay. 

The policy provided that suit must be brought within twelve months after 
date of fire; also that it was not payable until sixty days after proofs 
of loss. 


Held, That the limitation began to run after the expiration of the sixty days, 
Wuuiums & Woop, for Appellant. 
Cox, Tzat & Minor and W. S. Goopretiow, for Appellee. 


Hawtey, D. J. 
On the 21st day of April, 1884, the Phenix Insurance Company 


of Brooklyn, in consideration of $300, subject to the terms and 
conditions expressed in the policy of insurance, insured :— 


E. 8S. Kearney, receiver for Holladay vs. Holladay, against loss or damages 
by fire, to the amount of five thousand dollars, as follows: $4,000 on their 
one-half interest in the four-story frame building occupied as an hotel, and 
known as the ‘‘Clarendon Hotel,” * * * Portland, Oregon; $1,000 on their 
one-half interest in the hotel furniture while contained therein; * * * to 
make good unto the said assured, their executors, administrators, and assigns, 
all such immediate loss or damage, not exceeding in amount the sum or sums 
insured, * * * as shall happen by fire to the property so specified, from the 
27th day of April, 1884, at 12 o’clock at noon, to the 27th day of April, 1885, 
at 12 o’clock at noon; the amount of loss or damage * * * to be paid sixty 
days after the proofs of the same required by the company shall have been 
made by the assured, and received at the office in Chicago. 

This policy contained thirteen specific conditions, besides several 
notes and paragraphs. The tenth provided for the selection of 
arbitrators in the event the amount of the loss could not be deter- 
mined by mutual agreement. The thirteenth reads as follows:— 

(18) It is furthermore hereby expressly provided and mutually agreed that 
no suit or action against this company, for the recovery of any claim by 
virtue of this policy, shall be sustainable in any court of law or chancery 


until after an award shall have been obtained fixing the amount of such 
claim in the manner above provided, nor unless such suit, or action shall be 
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commenced within twelve months next after the date of the fire from which 
such loss shall occur; and, should any suit or action be commenced against this 
company after the expiration of the aforesaid twelve months, the lapse of 
time shall be taken and deemed as conclusive evidence against the validity 
of such claim, any statute of limitation to the contrary notwithstanding. 

At the time of the execution and delivery of this policy the in- 
surance company well knew that the title to said property was in 
dispute in the suit of Holladay vs. Holladay, and that said Kearney 
was in possession of the property merely as the receiver in said 
suit, and had no interest therein of any nature, except as such 
receiver. On May 14, 1884, an order was made in said suit accept- 
ing the resignation of said Kearney as receiver, and appointing 
D. P. Thompson as receiver in his stead. On the 19th day of May, 
1884, the said Thompson duly qualified as such receiver; and 
thereafter, on the night of the same day, the said insured property, 
without any fault, failure, neglect, or omission on the part of said 
Kearney, Thompson, or of any other person, was totally destroyed 
by fire, and a loss was sustained in a sum greater than the amounts 
specified in the policy. 

This suit was commenced on the 10th day of July, 1885,—thir- 
teen months and twenty-one days after the fire.—by Thompson, as 
the successor of Kearney in the receivership, to reform the policy 
so as to be made payable to the receiver and his successors in 
office, for the benetit of whom it might concern, and for a decree to 
recover the amount due upon said policy. A demurrer to the 
original bill was sustained on the ground that the plaintiff's right 
of action was barred because the suit was not commenced “ within 
twelve months next after the date of the fire from which the loss 
occurred: Thompson vs. Insurance Co., 25 Fed. Rep., 296. An 
amended bill was thereafter filed, alleging conduct on the part of 
the insurance company which, it was claimed, amounted to a waiver 
of the limitation of time for the commencement of the suit. A 
demurrer to this bill was also sustained, and the suit dismissed. 
From that decree an appeal was taken to the Supreme Court of the 
United States, and the decree was reversed upon the ground that 
the allegations of the amended bill showed a waiver of the limita- 
tion as to the time of bringing the suit: Thompson vs. Insurance 
Co., 186 U.S., 299. On July 12, 1886, Thompson was removed 
from the receivership, and G. W. Weidler and Joseph Holladay 
were appointed in his place. Thereafter the suit of Holladay vs. 
Holladay was decided in favor of Ben Holladay, and the receivers 
were discharged. On July 8, 1887, Ben Holladay died, and on 
June 3, 1889, James Steel, his administrator, was made plaintiff in 
this suit. Thereafter this suit was again tried, and the court held 
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that the allegations of the amended bill were not sustained by the 
evidence, and dismissed the suit: Steel vs. Insurance Co., 47 Fed. 
Rep., 863. From this decree the present appeal is taken. 

1. Can the policy be reformed? The right of plaintiff to have 
the policy reformed, if the action can be maintained after it is re- 
formed, so as to be made payable to the receiver or his successor 
in office, and thereby conform to the intention of the parties,—if 
any reformation in that respect is necessary,—is, by the admissions 
in the answer and proofs upon the trial, rendered too clear for any 
discussion upon the subject. It is, however, proper to state, in this 
connection, that we are of opinion that the intent of the parties 
appears upon the face of the policy itself, and that no reformation 
is required in order to enable plaintiff to maintain the suit as a 
representative of the interest of Holladay in said property. 

2. Are the allegations of the amended bill as to the conduct of 
the insurance company in delaying the commencement of the suit 
sustained by the evidence? These allegations are, in substance, 
that the insurance company, by its duly-authorized agent, assured 
the plaintiff about thirty days after the fire, and after the accept- 
ance of the proofs of loss; that no question was made as to the loss 
or its payment, except that the company was considering the fact 
of the change in the receivership, and that it would undoubtedly 
pay the loss claimed; that as late as June 27, 1884, the premium of 
$300 was paid to the company, which by its agents again assured 
the plaintiff that the loss would be paid as soon as action could be 
taken; that after sixty days had elapsed from the delivery of the 
proofs of loss the company, by its agents, repeatedly gave the same 
assurances; and that, by reason of such promises and assurances, 
plaintiff neglected, “for some time after sixty days from the de- 
livery of the proofs of loss, to bring suit for the recovery of the 
loss sustained.” The testimony in support of these allegations is 
very brief. It is admitted that the payment of the premium of 
$300 was made on the 27th of June, 1884, as alleged in the bill. 
Thompson testified that the agent of the company stated to him 
“that the premium had not been paid; that it would facilitate 
settlement;” that he paid it; that he threatened to bring suit 
against the company if the loss was not paid; that the agent offered 
to settle by paying one-half of the amount specified in the policy 
rather than have any suit about it; that he refused to accept this 
offer; that the agent then told him “that he thought that the com- 
pany would pay the amount; he thought they would, but he was 
not authorized to say; he thought they would pay it, and advised 
me not to bring a suit; it would complicate matters somewhat, and 
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he thought I had better not do it; urged me not to do it;” that this 
was very soon after the sixty days expired; “I cannot give the date 
or time; I have no data, and it has been a good many years since;” 
that he was first informed that the company would not pay the loss 
after the sixty days had expired in which to make the proofs; that 
after this the agent of the company promised to refer the matter to 
the home office, and they were some time, asa matter of course, 
getting their answer from them; that he could not give the exact 
time when he gave up any hope of negotiating with the company 
for a voluntary settlement; that it may have been one month, it 
may have been two, or it might have been three months from the 
expiration of the sixty days. The answer of the company alleges 
that notice was given to Thompson or the 31st day of August, 1884, 
“that the defendant denied any liability upon said policy, and did 
refuse, and would at all times refuse, to pay said loss.” 

The insurance company rely upon an answer given by Thompson 
to a question propounded to him to show that there was no delay 
in bringing the suit which was caused by any conduct upon the 
part of the company. “Question. Did you delay bringing a suit 
in consequence of those statements made to you by the agent? 
Answer. I cannot say now. Ido not remember.” This answer of 
the witness must be taken with reference to the other portions of his 
testimony, which stated the facts showing beyond any controversy 
that the bringing of the suit was delayed for one, two, or three 
months,—some time after the expiration of the sixty days. 

The supreme court, in deciding that the allegations in the 
amended bill were sufficient, said: “If, as the allegations of the 
amended bill imply, the failure of the plaintiff to sue within the 
time prescribed by the policy, computing the time from the date 
of the fire, was due to the conduct of the company, it cannot avail 
itself of the limitation of twelve months: Curtis vs. Insurance Co., 
1 Biss., 485, 487; Ide vs. Insurance Co., 2 Biss., 333; Grant vs. 
Insurance Co., 5 Ind., 23, 25; Mickey vs. Insurance Co., 35 Iowa, 
174,180. In the case last cited it was properly said that it would 
be contrary to justice for the insurance company to hold out the 
hope of an amicable adjustment of the loss, and thus delay the 
action of the insured, and then be permitted to plead this very 
delay, caused by its course of conduct, as a defense to the action 
when brought.” 

The following authorities are to the same effect: Ames vs. Insur- 
ance Co., 14 N. Y.; 264; Killips vs. Insurance Co., 28 Wis., 483; 
Insurance Co. vs. Brodie, 52 Ark., 11; Insurance Co. vs. McGregor, 
63 Tex., 404. 
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In the Texas case the court said: “Ifthe course of conduct pur- 
sued by the appellant was such as to induce the appellee to believe 
that the loss would be adjusted and paid without suit, and for this 
reason suit was not brought within the time prescribed, then, under 
well-settled principles applicable to such cases, this action may be 
maintained on the policy, even after the expiration of the time 
therein prescribed.” 

The views expressed by the Supreme Court of the United States 
are as applicable to the evidence in this case as to the allegations 
of the bill. The most that was claimed in the bill was that by the 
conduct of the insurance company the plaintiff was delayed in 
bringing the suit for some time after sixty days from the delivery 
of the proofs of loss, and this is shown by the evidence. 

3. The contention of the insurance company is that its conduct, 
in any event, only prevented this suit from being brought for five 
months after the fire, and that this only amounted to a waiver of so 
much of the limitation, and that, as there still remained seven 
months—a reasonable time—within which to bring the suit, the 
action is barred, because not brought “ within twelve months next 
after the date of the fire.” Is this contention sound? Is it sup- 
ported by any substantial reason? When does the twelve-months 
limitation commence to run? Is it from the date of the fire, or 
from the expiration of sixty days after the proofs of loss were 
furnished? Numerous and respectable authorities can be found in 
support of either view, and, inasmuch as they are in direct conflict, 
it becomes the duty of this court, upon the first presentation of the 
question, to determine which view is sustained by the weight of 
reason, and ought in justice to be followed. In several of the 
authorities, where these questions have been discussed, the policies 
of insurance provided that no suit could be sustained unless 
brought within six or twelve mouths “after the loss shall have 
occurred,” instead of “after the fire,” and some of the cases inti- 
mated that the language should be construed differently. We are, 
however, of opinion that there is no real or substantial difference in 
principle between the meaning of the words “loss” or “fire” as 
_ used in the policies. The loss occurs at the time of the fire. If 
the provision in the policy is to be construed solely with reference 
to the language of the clause in which the limitation is expressed, 
independent of any other fact or condition expressed in other 
clauses of the policy, then, of course, the suit cannot be main- 
tained unless brought “within twelve months next after the date of 
the fire from which such loss shall occur.” It is the duty of courts, 
however, to arrive at the intention of the parties by an examination 
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and consideration of the entire instrument, its various clauses and 
conditions, and the objects and purposes which the parties had in 
view at the time of the execution, acceptance, and delivery of the 
policy. In determining the intention of the parties, it is our duty 
to examine the whole instrument in order to ascertain, if possible, 
the true meaning of clauses which, in a certain light, might be 
deemed contradictory, and to gather, from the various clauses, the 
real object and purpose which the parties intended by the instru- 
ment asa whole. When this is ascertained, then the language of 
the clause in controversy must be so interpreted as to give full 
force and effect to the true intention of the instrument as a whole. 

With these general rules, applicable to the construction of all 
written instruments,—whether it be a deed, contract, or policy of 
insurance,—we shall proceed to an examination and review of cer- 
tain other conditions in the policy. After the fire the insured is 
required to give notice of any loss, and to make the necessary and 
satisfactory proofs thereof, and the company is allowed sixty days 
after such proofs have been received at the home office, in Chicago, 
to pay the amount of loss or damage sustained. Under this clause, 
no suit could be commenced until after sixty days, at least, from 
the time of the fire. This would leave only ten months instead of 
twelve months, within which time suit could be commenced. 

In the thirteenth condition, the one wherein suit is allowed to be 
brought “ within twelve months next after the fire,” is an express 
proviso that no suit against the company shall be maintained in 
any court “until after an award shall have been obtained, fixing the 
amount of such claim.” As there has been no award in this case, 
it follows that, if the award clause is to be considered of full force 
and effect, and construed solely with reference to the language 
used in this particular clause, then the remaining ten months has 
expired; and by the literal interpretation of independent clauses, 
which of themselves are plain, clear, and unambiguous, it actually 
happens in this case that the right of action was barred before it 
accrued under other provisions, and this condition of affairs is 
accomplished without any act, fault, or negligence on the part of 
the insured. This of itself justifies us in going beyond the mere 
words of any particular clause in order to ascertain the meaning of 
the clause and the intention of the parties. The insurance com- 
pany, it is true, does not rely upon the award clause, and we refer 
to it simply to illustrate the weakness of its contention that another 
clause, upon which it does rely, should be literally construed, 
because the language used therein is clear, plain, and unambiguous. 
The company might have claimed that, according to the award 
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clause, the suit was brought too soon; but such a contention would 
be manifestly absurd. Why? Because itis evident that the parties 
never intended that such a result should be accomplished, under 
the facts in this case. This is made perfectly clear by a reference 
to the other provisions in the policy, to the effect that the amount 
of the loss or damage might be determined by mutual agreement 
between the parties, and, in the event of their failure to agree, then 
arbitrators might be chosen; and it appearing that the company, 
after five months of occasional promises to pay, finally decided that 
it would not pay the loss, this conduct was, of course, a waiver of 
the right to rely upon the award clause. Upon like reasoning, why 
should not their conduct in causing a delay of time in the bringing 
of the suit, when suit was threatened, be a waiver of the time in 
the limitation clause? A policy of insurance which contains con- 
ditions reducing the statutory time for the commencement of any 
suit thereon ought, in justice and equity, to be so construed—if 
reasonable under all its terms—as to give the full period of time 
mentioned in the policy, freed from the provisions of all other 
clauses of the policy, or from the conduct of the insurance com- 
pany, limiting, or attempting to limit, the time actually given in the 
limitation clause. This, it appears to us,is the consistent and 
logical view that ought to be taken of such policies of insurance. 
It is fair to the insurance company, and just to the insured. It 
would prevent either party from taking any undue or improper 
advantage of the other. The unwary could not be led into a trap, 
and caught by any misrepresentation or delusive promise. The 
condition in this policy which provides that no suit can be main- 
tained for the loss incurred, unless “commenced within twelve 
months next after the date of the fire,” should therefore be con- 
strued—in the light of all the other clauses and conditions—to mean 
twelve full months, not ten months nor seven months nor one 
month nor one day, in which to bring the suit, exclusive of the 
time when suit could not be brought, either by other clauses or by 
any conduct of the company preventing the insured from bringing 
suit. In this case the right to bring suit being postponed in one 
clause of the policy for sixty days after the proofs of loss were fur- 
nished, the twelve-months’ limitation contained in another clause 
does not commence to run until after the expiration of the sixty 
days. This suit was therefore brought in time. 

The construction we have given to this policy is in accord with 
common sense, which is said to be the soul and spirit of the law. 
It is in unison with sound legal and universally recognized inter- 
pretations of written instruments, as well as with the justice and 
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equity of the case. It is correct in principle, and is supported by 
the great weight of the authorities: Friezen vs. Insurance Co. 30 
Fed. Rep., 352; Vette vs. Insurance Co., id., 668; Spare vs. Insur 
ance Co., 17 Fed. Rep., 568; Chandler vs. Insurance Co., 21 Minn., 
85; Mayor vs. Insurance Co., 39 N. Y., 45; Steen vs. Insurance Co., 
89 N. Y., 315; Ellis vs. Insurance Co., 64 Iowa, 507; Miller vs. 
Insurance Co., 70 Iowa, 704; Barber vs. Insurance Co., 16 W. Va., 
658; Murdock vs. Insurance Co., 33 W. Va., 407; Case vs. Insurance 
Co., 83 Cal., 473; Owen vs. Insurance Co., 87 Ky., 574. 

In Friezen vs. Insurance Co. the fire occurred June 23, 1885. 
Proof of loss was made July 31, 1885. The loss was not payable 
“until sixty days after proof of loss.” Suit was commenced Feb- 
ruary 24, 1886, seven months and one day after the fire, but within 
five months and twenty-four days after the sixty days after the 
proof of loss. The policy provided that no suit should be sustain- 
able unless “commenced within six months after the fire had 
occurred.” Bunn, J., held that the suit was commenced in time; 
“that what the parties contemplated was that, after the loss became 
due and payable, the assured should have six months, within any 
part of which time he might bring his suit.” 

In Vette vs. Insurance Co., where the provision in the policy was 
the same asin Friezen’s case, except the word “loss” is used in- 
stead of the word “fire.” Thayer, J., in delivering an oral opinion, 
hit the nail squarely on the head by saying that he could not see 
any “ good reason for construing the special statute of limitations 
imported into this contract in such way as to make it operative dur- 
ing a period when, by virtue of other stipulations of the contract, 
the right of action was suspended.” 

In Chandler vs. Insurance Co. the court said: “It is natural that 
the parties should have intended to refer the commencement of the 
period of the limitation to the date when the cause of action 
accrued, and that the time during which the assured could not sue 
should not be counted as part of the year within which they were 
required to sue.” 

In Steen vs. Insurance Co. the court said: “The intention of the 
defendant was to give the insured a full period of twelve months, 
within any part of which he might commence his action, and having, 
by postponement of the time of payment, secured itself from suit, it 
did not intend to embrace that period within the term after the ex- 
piration of which it could not be sued. In other words, the 
parties cannot be presumed to have suspended the remedy and 
provided for the running of the period of limitation during the 
same time. Indeed, the actual case is stronger. Not only was the 
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remedy postponed, but the liability even, did not exist at the time 
of the fire, nor until it was fixed and ascertained according to the 
provision of the policy. Having thus made the doing of certain 
things, and a fixed lapse of time thereafter, conditions precedent to 
the bringing of an action, the parties must be deemed to have con- 
tracted in reference to a time when the insured, except for that 
contract, might be in condition to bring an action. Under 
any other construction, the two conditions are inconsistent with 
each other.” 

The language used in the various conditions of the policy is that 
of the insurance company. Admitting, then, for the sake of the 
argument, that it could be fairly claimed that two different con- 
structions might be placed upon the language used in the policy, it 
is, nevertheless, a wise and well-settled rule, sanctioned and sus- 
tained by all the authorities, that the construction should be 
adopted which is most favorable to the insured; and in cases of 
any doubt or uncertainty as to the meaning of words, or of incon- 
sistent or contradictory provisions in the policy, as inserted by the 
company, they are to be construed most strongly against the com- 
pany. As the insurance company prepares the contract, and em- 
bodies in it such conditions as 1t deems proper, it is in duty bound 
to use language in the various provisions of the policy in such a 
manner that the insured cannot be mistaken or misled as to the 
duties and burdens thereby imposed upon him. The courts have 
uniformly held that the various conditions of a policy of insurance 
must be strictly construed against the company, and liberally in 
favor of the insured. The principle is applied to all classes of in- 
surance policies, whether fire, life, accidental, or other kinds: 
National Bank vs. Insurance Co., 95 U. S., 673; Moulor vs. Insur- 
ance Co., 111 U. S., 335; Wallace vs. Insurance Co., 41 Fed. Rep., 742; 
Cotton vs. Fidelity, ete., Co., id., 506; De Graff vs. Insurance Co., 
38 Minn., 501; Kratzenstein vs. Assurance Co., 116 N. Y., 59; Burk- 
hard vs. Insurance Co., 102 Pa. St., 262; Philadelphia Tool Co. vs. 
British-America Assurance Co., 132 Pa. St., 241; Rogers vs. Insur- 
ance Co., 121 Ind., 577; Illinois Mutual Ins. Co. vs. Hoffman, 132 
Ill., 523; Meyer vs. Insurance Co., 41 La. Ann., 1,000. 

In Wallace vs. Insurance Co., McCrary, J., in construing the 
award clause in the policy, said: “Ifthe words employed, of them- 
selves, or in connection with other language used in the instrument 
or in reference to the subject-matter to which they relate, are sus- 
ceptible of the interpretation given them by the assured, although 
in fact intended otherwise by the insurer, the policy will be 
construed in favor of the insured.” 
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In Kratzenstein vs. Assurance Co. the court said: “Where an 
insurance contract is so drawn as to be manifestly ambiguous, so 
that reasonable and intelligent men on reading it would honestly 
differ as to its meaning, the doubt should be resolved against the 
company, because it prepared and executed the agreement, and is 
responsible for the language used and the uncertainty thereby 
created.” 

In National Bank vs. Insurance Co. there was a provision in the 
policy that if the insured in his application makes any erroneous 
representation, or omits to make known any fact material to the 
risk, then the “policy shall be void.” The insured made an over- 
estimate as to the value of his property without any fraudulent 
intent. The insurance company contended that, under any proper 
construction of the contract, the assured warranted absolutely, and 
without limitation, the truth of the statement as to the value of his 
property. The court held that this contention could not be sus- 
tained, and based its conclusion: “Upon the broad ground that 
when a policy of insurance contains contradictory provisions, or has 
been so framed as to leave room for construction, rendering it 
doubtful whether the parties intended the exact truth of the appli- 
cant’s statements to be a condition precedent to any binding con- 
tract, the court should lean against that construction which imposes 
upon the insured the obligations of a warranty. The company can- 
not complain of such a rule. Its attorneys, officers, or agents pre- 
pared the policy for the purpose, we shall assume, both of protecting 
the company against fraud, and of securing the just rights of the 
assured under a valid contract ofinsurance. It isits language which 
the court is invited to interpret, and it is both reasonable and just 
that its own words should be construed most strongly against itself.” 

The judgment of ‘the circuit court is reversed, and the cause 
remanded, with direction to the court to render a judgment in 
favor of complainant as prayed for in the amended bill. 


McKenna, C. J. (dissenting.) 

I am unable to agree with my associates in their construction of 
the policy of insurance, and therefore think that this suit was not 
brought iv time. The provision of the policy is as follows: “It is 
expressly provided and mutually agreed that no suit or action * * * 
shall be sustainable * * * unless such suit or action shall be com- 
menced within twelve months next after the date of the fire from 
which such loss shall occur. * * * ” 

This provision would seem to need no interpretation in other 
words than its own. It isso clear and direct as to baffle attempts 
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to make it more so. I know of no way to express concrete time, 
except by commencing at a certain date or event (and the latter 
because it indicates a date), and running’a certain duration after 
or to a date or event after. The duration or the interval marks the 
pericd, not only as to length, but especially as to time before and 
time after,—distinguishing it, therefore, and establishing it,—the 
period commencing at the initial date or event, and immovable 
trom it. This is important. The provision of the policy, therefore, 
is not twelve months to bring a suit only, but twelve months within 
whick to bring a suit and to do other things,—not twelve months 
to sue after all conditions precedent have been removed or per- 
formed, but twelve months within which to remove or perform all 
conditions precedent and to bring a suit; substantially different 
things,—as different as a period commencing at one date is differ- 
ent from a period commencing at another date; as different as the 
year 1891 is from the year 1892. I do not think the rights of either 
party to the policy are subserved by confounding these differences. 
Limitations of time of bringing suit on policies are sustained by 
authority, but with the qualification that they must be reasonable. 
If the conditions of the policy, therefore, cannot be performed 
within the period stated, and a proper time be left for bringing 
suit, the limitations would be unreasonable. If they should be 
used to delay or mislead, they would be held to be suspended or 
waived, as was announced by the supreme court in this case on a 
former appeal: 136 U. S., 299. If the parties did intend to 
“expressly provide and :nutually agree” to limit the right of suit 
within a particular period, commencing at the fire,—an unambigu- 
ous and impressive incident,—how else could they so aptly and 
adequately express the intention than as they did? How otherwise 
could they have so bounded and identified the period, if they meant 
a fixed period, not a movable period? ‘‘Twelve months next after 
the fire” is unambiguous. This is conceded by my associates, but 
its certainty is made to yield to other provisions of the policy, not 
more certain, and which are entirely for the benefit of the defend- 
ant company. Ifthe policy is to be construed most strongly against 
the insurer, why not put it the other way, and make the other pro- 
visions yield to the provision for suit, and, as the company has 
stipulated that the insured shall have “twelve months next after 
the fire” to bring suit, say that he shall have the whole of them, 
and all provisions suspending or lessening them shall be void? 
This way is as good as the other, and both bad, because neither 
accommodates the full purpose of the parties, as I conceive it, which 


is that the insurer shall have time to investigate a claim,—arbitrate, 
Vol. XXIT.—2. 
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it may be,—and the insurer shall have a reasonable time to sue. 
Any policy that does not secure the latter would, as we have seen, 
be declared unreasonable. Once secured, it cannot be embarrassed 
by the acts of the insurer. This, we have also seen, was declared 
by the supreme court in this case. Did the defendant company 
waive the provision requiring suit to be brought twelve months 
next after the fire? Ido not think the allegations of the complaint 
that the plaintiff failed to sue by reason of the conduct of the 
company is sustained by the evidence. 


SUPREME COURT OF ILLINOIS. 


RAILWAY PASSENGER & FREIGHT CONDUCTORS’ MUT. , 
AID & BENEFIT ASS’N 


vs. 


LOOMIS.* 


A certificate of membership in a mutual benefit insurance association merely 
stated that a certain person was a member, but named no person as bene- 
ticiary. The member died intestate, leaving a widow. ‘The by-laws of 
the association provided that benefit money might be disposed of by will, 
otherwise to be paid to the member’s widow. Held, That, as parol evi- 
dence was necessary in order to prove that the widow was entitled to the 
benefit money, the contract was not a written one, within the meaning 
of Rev. St., ec. 83 § 15, which bars in five years actions on unwritten 
contracts. 

Where an insurance company does nothing to induce delay in bringing suit, 
the statute of limitations begins to run in its favor from the time it noti- 
fies a claimant that his claim is rejected. 


The following facts fully appear in the following statement by 
Maaruper, J.:— 

This is an action of assumpsit, begun in the Cireuit Court of 
Cook County on May 20, 1889, by the appellee against the appellant 
association, to recover the benefits of life insurance claimed to be 
due to her by reason of the death of her husband, H. H. Loomis. 
The trial in the circuit court resulted in a verdict and judgment for 
$2,500 in favor of the plaintiff, which judgment has been affirmed 
by the appellate court. The judgment of the latter court is brought 
up for review by appeal. 

The declaration, as originally filed, contained two special counts 
and the common counts. Afterwards, by leave of court, two addi- 





* Decision rendered, Oct. ber 31, 1892.—Fro .. report by Louis Boisot, Jr., in Northeastern 
Reporter. 
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tional counts were filed. The first count alleges that the defend- 
ant, on November 16, 1880, issued to H. H. Loomis the certificate 
of membership hereinafter mentioned, and by virtue thereof, and 
by the terms and conditions of the constitution and by-laws of the 
defendant association, promised and agreed to pay plaintiff the 
sum of $2,500 upon the death of the said H. H. Loomis; that 
plaintiff was the wife of said H. H. Loomis at the date of said 
certificate, and from that date to the time of his death; that he died 
on July 10, 1883; that satisfactory proof was produced to the de- 
fendant of his death; that plaintiff was wholly dependent upon him 
for support; that he and she have observed and kept all the require- 
ments of said certificate and constitution and by-laws, ete. The 
second and third counts are not materially different from the first, 
except that the latter avers that H. H. Loomis was a member in 
good standing of said association, etc., and that the sum of $2,500 
was to be the proceeds of an assessment to be levied upon the sur- 
viving members of the association. The fourth count contains all 
the material averments of the others, and, in addition thereto, sets 
out in hee verba said certificate of membership, and the preamble 
and articles 7 and 8 of said constitution, and articles 4, 5, and 10 of 
said by-laws, which are as follows:— 


No. 2,268. Railway Passenger and Freight Conductors’ Mutual Aid and 
Benefit Association for the United States and Canada. Organized under the 
Laws of the State of Illinois. Charter Granted December, 1874. Chicago, 
November 16th, i880. This is to certify that H. H. Loomis, residence, Basil, 
Ohio, is a member of the Railway Passenger and Freight Conductors’ Mutual 
Aid and Benefit Association. Given under our hands, and the seal of the 
association affixed. [Seal.] J. G. SHERMAN, President. 

C. HUNTINGTON, Sec’y and Treas. 1,047. 

Preamble: We, the passenger and freight conductors of the United 
States and Canada, in order to establish and maintain an association which 
shall provide for the widows and children, heirs or representatives, of those 
of our members who may lose their lives, die, or become permanently dis- 
abled, do ordain and establish this constitution for our association. 

Article 7: (In no case shall a greater sum than twenty-five hundred dol- 
lars be paid to a member, or his heirs entitled to receive the same, on account 
of death or disability; and all moneys realized from said assessment over and 
above that sum shall be paid into the treasury of the association for the gen- 
eral purposes of its business. And should the money in the treasury of the 
association at any time reach the sum of twenty-five hundred dollars in ex- 
cess of the amounts required from time to time for general purposes, the same 
shall be appropriated to the payment of the assessments then next due, and 
the members shall be exempt from the payment of said assessments. Arti- 
cle 8: The membership of this association shall be limited to fifteen hun- 
dred. The amount of benefit money not to exceed two thousand five hundred 
dollars. The assessment at all times to be two dollars and fifty cents per 
member. 
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Article 4: The local secretary of each road or division shall, in case of 
the death of any member, after having received a certificate of the death of 
said member, signed by the attending physician and with a certificate signed 
by the undertaker who prepared the body for burial, both having been duly 
sworn to before a justice of the peacé or notary public, forward the same to 
the secretary, whose duty it shall be to present the same to the board of 
directors, and, with their indorsement and the approval of the president, 
shall notify the local secretary of each road or division of a road, who will 
assess each member of said road or division of a road the sum of two dollars 
and fifty cents each, and send such sums of money so collected to the secre- 
tary and treasurer. Article 5: The secretary shall, within thirty days 
after such collections have been made, forward the amount to the legal heirs 
or representatives of the deceased members, and through the local secretary 
of said road or division they shall acknowledge and give lawful receipt for 
the amount of money thus paid and received. Article 10: The benefit 
money to be paid in case of the death of any member of this association may 
be disposed of by his last will and testament, otherwise it.shall belong to and 
be paid to his widow, or, in case he shall leave no widow, then to his legal 
heirs or representatives; and, in the absence of said will, and in case such 
member leaves no widow, heirs or legal representatives, such benefit money 
shall revert to the association. 

The defendant filed the plea of the general issue and six other 
pleas. The second plea was a plea of the statute of limitations, 
averring that’ the action was upon an unwritten contract, and that 
the cause of action did not accrue within five years next before 
the commencement of the suit. To the second plea the plaintiff 
filed two replications,—one averring that the cause of action was 
based upon a written contract, and not upon an unwritten contract; 
the other averring that the cause of action did accrue within five 


years next before the commencement of the suit. 


Miter & Starr, for Appellant. 
Sipvey C. Eastman and Grorce E. Swarrz, for Appellee. 


Macroper, J. (after stating the facts.) 

The only question in this case which we deem it material to con- 
sider is whether the action is barred by the statute of limitations. 
H. H. Loomis died on July 10, 1883. Plaintiff’s claim was rejected 
by the board of directors of the defendant association on Novem- 
ber 14, 1883; and notice of such rejection was given her on 
November 19, 1883. More than five years elapsed after each of 
these dates before the beginning of the present suit on May 20, 
1889. Section 15 of the limitation act is as follows:— 

Actions on unwritten contracts, expressed or implied, or on awards of arbi- 
tration, or to recover damages for an injury done to property, real or per- 


sonal, or to recover the possession of personal property or damages for the 
detention or conversion thereof, and all civil actions not otherwise provided 
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for, shall be commenced within five years next after the cause of action 
accrued. 


This first clause of section 16 of the same act is as follows:— 

Actions on bonds, promissory notes, bills of exchange, written leases, 
written contracts, or other evidences of indebtedness in writing, shall be 
commenced within ten years next after the cause of action accrued, 

Unless the present action is on a written contract or other evi- 
dence of indebtedness in writing, the sixteenth section can have no 
application to it. “A written contract is one which, in all its terms, 
isin writing. A contract partly in writing and partly oral is, in legal 
effect an oral contract:” Bish. Cont., §§ 163,164. Ifthere is a written 
contract in this case, it must consist of the certificate of member- 
ship and the constitution and by-laws. The certificate merely cer- 
tifies that H. H. Loomis is a member of the association. It con- 
tains no promise to his wife or widow. It acknowledges no lia- 
bility to her. It does not mention her. It names no particular 
person as beneficiary: Palmer vs. Welch, 132 Ill, 141, 23 N. E. 
Rep., 412; United Workmen vs. Zuhlke, 129 Ill., 298, 21 N. E. Rep., 
789; Independent Order of Foresters vs. Zak, 136 Il, 185, 26 N. E. 
Rep., 593. Nor do the constitution and by-laws refer to her in any 
way. They are general in their terms, and contain provisions in- 
tended to apply to all the members of the association. It is clear, 
therefore, that parol testimony must be resorted to, in order to con- 
nect the plaintiff with the contract as a party thereto. It must be 
shown by parol evidence that Loomis did not leave a will, and that 
he did leave a widow, and that plaintiffis his widow. A contract 
cannot be said to be in writing unless the parties thereto, as well as 
the terms and provisions thereof, can be ascertained from the in- 
strument itself. If the party to a written contract is not named 
therein, the contract is defective, as containing only a part of the 
agreement. In such case the agreement is only partly reduced to 
writing, because parol preof must be resorted to in order to show 
with whom the bargain was made: Wright vs. Weeks, 25 N. Y., 
153; Grafton vs. Cummings, 99 U.S., 100; Board vs. Shipley, 77 
Ind., 553. In Plumb vs. Campbell (129 Ill, 101, 18 N. E. Rep., 790), 
the instrument held to be a written contract contained the names 
of both the parties thereto. In Ames vs. Moir (130 IIl., 582, 22 
N. E. Rep., 535), one of the reasons given for holding the instru- 
ment therein set forth to be a written contract was stated as fol- 
lows: “From the face of the paper the pasties to the contract are 
plainly indicated.” In Memory vs. Niepert (131 Ill., 623, 23 N. E. 
Rep., 481), in specifying the elements going to make up a com- 
pleted written contract, it is said: “The names of the contracting 
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parties are given,” etc. In Plumb vs. Campbell, supra, we said: 
“Tf it be true that the agreement, as set forth in writing, is so in- 
definite as to necessitate resort to parol testimony to make it com- 
plete, the law is that, in applying the statute of limitations, it must 
be treated as an oral contract.” The certificate of membership and 
the constitution and by-laws of the association, considered as con- 
stituting a contract in writing, are so indefinite that parol testimony 
must be resorted to before it can be determined what person has a 
right to enforce the contract. The oral evidence here required is 
something more than that which is needed for the mere purpose of 
identification. If the certificate here had certified that “H. H. 
Loomis is a member in good standing, and that upon his death his 
wife, Ann E. Loomis, will be entitled to the benefit fund provided 
by our constitution and by-laws,” then testimony that the plaintiff 
in this case was the Ann E. Loomis referred to in the paper would 
be admissible, as simply identifying the person suing with the per- 
son named in the certificate. Such testimony would not detract 
from the character of the instrument as a written contract. But the 
constitution and by-laws merely designate in a general way certain 
classes of persons, who will be entitled to the benefit fund upon the 
death of a member; and parol evidence must be introduced to show 
that the plaintiff belongs to one of the designated classes. It must 
be proven by parol, not that the plaintiff is the particular person 
named in a certain writing, but that she possesses the qualifications 
which, under the constitution and by-laws, all persons must possess, 
who are entitled to receive the benefit fund. Hence the written 
contract here sought to be set up is defective in necessitating the 
introduction of parol testimony in order to make it complete. 

The observations here made as to written contracts apply with 
equal force to “evidences of indebtednessin writing.” The writing 
which evidences an indebtedness must not only contain the 
acknowledgment of a liability, but must also show upon its face the 
party from whom the indebtedness is due, and the party to whom 
the indebtedness is due. It has been held that a depositor’s bank 
book kept in the usual form is an evidence of indebtedness in 
writing: Schalucky vs. Field, 124 Ill, 617, 16 N. E. Rep., 904. 
Such a book contains the name of the bank as the debtor, and the 
name of the depositor as the creditor, and the entries of the 
deposits are acknowledgments of liability to pay: Ashley vs. 
Vischer, 24 Cal., 322; Wing vs. Evans, 73 Iowa, 409, 35 N. W. Rep., 
495. As the plaintiff is not named asa party in the certificate of 
membership and constitution and by-laws, the latter can no more 
be regarded as an evidence of indebtedness in writing to her than 
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they can be regarded as a written contract with her. That an un- 
dertaking by an association of this kind, which does not specify the 
beneficiary by name, but only provides for “widows” by a general 
provision, is not a contract in writing with the plaintiff, has been 
decided in Kauz vs. Great Council, etc. (13 Mo. App., 341), where 
the court say: “It appears from the charter of defendant that 
$500 is payable to the widow on the death of a member in good 
standing. This sum is payable within one month after notification 
and proof of death. Each member is to pay $1.50 monthly, besides 
assessments; and, if in arrears for more than thirteen weeks, shall 
be excluded from all benefits, and not entitled to same until after 
the lapse of one month from the day on which arrears are paid. 
* * * There is no conflict in the evidence. Plaintiff was on July 7, 
1874, the wife of Karl Kauz, who was then a member of the cor- 
poration in good standing. Karl Kauz on that day left home, and 
said that he was going to bathe. Since that day he has never been 
heartl of. * * * If he was drowned on July 7, 1874, as the trial 
court clearly found, and as the trier of the fact was warranted in 
finding on the evidence (Hancock vs. Insurance Co., 62 Mo., 26,) 
then the statute of limitations was a bar to plaintiffs recovery. The 
cause of action clearly falls within the limitation of five years: 
Carr vs. Thompson, 67 Mo., 472.” The Missouri statute referred to 
provided in section 3229 that actions upon any writing, whether 
sealed or unsealed, for the payment of money or property, should 
be brought within ten years, and, in section 3230, that all actions 
upon contracts, obligations, or liabilities, express or implied, except 
those mentioned in section 3229, should be brought within five 
years. In Bacon on Benefit Societies & Life Insurance (section 
444) it is stated that no certficate was issued in the Kauz case. In 
this respect that case does not differ essentially from the case at 
bar, because here there is no other certificate than one of member- 
ship. In Baker vs. Johnson Co. (33 Iowa, 151), under a resolution 
passed by a board of supervisors providing that a swamp-land 
agent should be elected to procure the allowance of a claim due to 
the county from the general government, and should be allowed a 
certain compensation for his services, the plaintiff was elected and 
entered upon the discharge of his duties; and it was there held 
that the contract of employment was, in a legal sense, no more than 
a verbal contract, upon which the statute of limitations commencea 
to run as such. In Kinsey vs. Louisa Co. (37 Iowa, 438), it was 
held that a resolution of the board of supervisors offering a bounty 
for enlistments, and the acceptance of such resolution by a person 
enlisting thereunder, constitutes a contract resting in parol, and 
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that an action thereon is barred in five years. In Works vs. 
Macalister (40 Mich., 84), a manufacturing corporation passed and 
entered upon its records a resolution that Macalister be appointed 
its superintendent for a certain term at a certuin salary, provided 
he gives satisfaction, and that he was duly elected, etc., and it was 
held, upon a suit by Macalister for his salary, that the resolution 
did not embody a written contract. The reason of the rule laid 
down in these cases is that it is necessary to go outside of the re- 
corded resolutions of the corporate bodies, and give oral evidence 
of extrinsic facts, in order to connect the parties suing with such 
resolutions, and thereby “link together written and unwritten 
matter.” The acceptance and service under the resolutions raise a 
contract between the parties, but such contract is not in writing. 
So here it is necessary to go outside of the certificate of member- 
ship and the constitution and by-laws of the association, and intro- 
duce oral evidence of extrinsic facts, in order to bring the plaintiff 
within the scope and meaning of the requirements embodied in 
such constitution and by-laws. Undoubtedly a contract existed 
between plaintiff and the association, but it was not a written con- 
tract. It was an implied contract,—a contract created by opera- 
tion of law out of the certificate and the constitution and by-laws 
on the one hand, and the oral testimony connecting plaintiff there- 
with on the other hand: Bish. Cont., §§ 195, 203; Railroad Co. vs. 
Miller, 32 Ill. App., 259; Insurance Co. vs. Arbuckle, id., 369. 
Inasmuch, therefore, as the contract upon which a recovery is 
sought in this case must be regarded as an unwritten and implied 
contract, it is governed by section 15 of the limitation law, and the 
action upon it was barred in five years. 

We find no evidence in the record tending to support the issue 
made by the second replication to the second plea, namely, that the 
action accrued within five years after the suit was brought. The 
board of directors is vested by the constitution and by-laws of the 
association with the authority to pass upon claims; and the board, 
having investigated plaintiff's claim, and rejected it, in November, 
1883, and having notified her of such rejection on November 19, 
1883, did nothing thereafter to induce her to believe that her claim 
would be paid, nor did any person authotized to represent the 
association hold out any such inducement to her. Where an insur- 
ance company leads a party to delay the bringing of suit, or to dis- 
miss a suit already pending, by holding out hopes of adjustment, 
or by making promises to pay, it is estopped from taking advantage 
of such delay or dismissal by pleading the statute of limitations: 
Derrick vs. Insurance Co., 74 Tll., 404; Insurance Co. vs. Myer, 93 
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Til., 271; Bac. Ben. Soc., § 445. There is nothing, however, in this 
case, which tends in the slightest degree to establish a waiver by 
the association of its right to plead the statute of limitations. 
The judgments of the circuit and appellate courts are reversed, 
and the cause is remanded to the circuit court for further proceed- 
ings in accordance with the views herein expressed. 


SUPREME COURT OF IOWA. 


PENNINGTON 
vs. 


PACIFIC MUT. LIFE INS. CO.* 


Where the evidence is conflicting, the verdict will not be disturbed. The 
application, which was part of an accident policy, provided that no 
liability should attach for injuries of which there was no visible, external 
mark. 

That an injury visible soon after and as aresult of the accident was sufficient. 


The policy provided for payment during continuous and total loss ‘‘of such 
business time” as might result. 


Held, that this referred to such business as the insured, as a fireman, was en- 
gaged in, not to the whole range of business pursuits. 


A policy provision that the claim should be paid in San Francisco, or at the 
general agency through which the policy was issued, was not a require- 
ment that notice and proofs of loss must be madethere. An examination 
by one who claimed to be the company’s surgeon in another city, under 
direction of an agent who transacted the company’s business and repre- 
sented himself as general agent in another city, was sufficient compliance. 


McDitt & Suttivans, for Appellant. 
Tuos. L. Maxwett and Corenuerrer & ALLEN, for Appellee. 


Rorurock, J. 

1. The injury for which the plaintiff sought recovery is stated in 
his petition in substance as follows: He was a locomotive fireman 
in the employ of the Chicago, Burlington & Quincy Railway Com- 
pany, with his residence at the City of Creston, and his run over 
the railroad was from Ottumwa to Creston. While in the line of 
his duty on a trip he was violently and accidentally injured by the 
sudden lurching of the locomotive, ‘‘ while he was in a strained 
position, attempting to clean grates of said locomotive, which was 
part of the duty of said plaintiff as a fireman;” and that by reason 
of said accident he was greatly injured in his back, which was so 
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wrenched, bruised, and strained that he was immediately disabled 
wholly from transacting any and every kind of business in connec- 
tion with his occupation. The defense interposed by the answer 
was based upon several grounds. It will not be necessary to set 
them out in detail, as they are all involved in the points made 
by counsel in their argument, and will be noticed in the considera- 
tion of the case. It is claimed by counsel for appellant that the 
verdict of the jury is contrary to the evidence, and that a new trial 
should have been ordered on that ground. It is sufficient to say 
of this objection to the judgment, that a careful examination of the 
evidence has led us to the conclusion that the judgment should not 
be reversed upon this ground. It is apparent from the line of ar- 
gument of appellant’s counsel that the cause was resisted in the 
court below, and is presented to this court at a cost probably equal 
to the amount involved in the case, on the ground that the plaintiff's 
claim is a mere sham and pretense, and without merit. That is a 
feature of the case which we are precluded from determining, 
because there is a fair conflict in the evidence on every disputed 
question of fact in the case. 

2. We come now to certain questions which arise on the face of 
the policy and the application for insurance upon which the policy 
was issued. ‘These instruments are so voluminous that it is imprac- 
ticable to set them out at length in an opinion. It is provided in 
the application that the 

Insurance shall not cover disappearances,nor injuries of which there is no 
visible, external mark upon the body of the insured. 

It is conceded that there is no evidence that there was any visible 
mark upon the body of the plaintiff at the very time of the injury. 
It was a strain, and the immediate effects of the injury would not 
probably be apparent or visible immediately. The court instructed 
the jury that it would be sufficient for the plaintiff to show that 
the injury was visible soon after the accident, and as a consequence 
of theinjury. It is contended that this is an erroneous construction 
of the contract of insurance, and that there was is fact no evidence 
that there was any visible mark indicating an injury at any time. 
We think there was evidence from which the jury could fairly find 
that the effects of the strain were visible within a few days after the 
accident. There is nothing in the clause of the contract above set 
out which requires that the effects of the accident shall be visible 
immediately. Such a construction of the contract would defeat all 
claims for internal injuries not apparent to the eye at once, and 
would render such a policy in many cases the means of defeating 
just claims for indemnity. The contract does not contemplate that 
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there must be bruises, contusions, or lacerations on the body, or 
broken limbs. See Association vs. Barry, 131 U.S., 100. In our 
opinion the instruction complained of was correct. 

3. Another objection arising on the face of the contract is raised 
upon the following grounds: The policy provides that, where the 
accidental injury creates disability, the defendant shall pay to the 
plaintiff . 

The sum of ten dollars per week, not exceeding thirty consecutive weeks, 
for the immediate, continuous, and total loss of such business time as may 
result from such injuries. 

The court instructed the jury upon this feature of the case as fol- 
lows: “If you believe from the evidence that plaintiff received an 
injury as claimed by his petition, and that such injury wholly dis- 
abled him, and prevented him from following his occupation and 
performing its duties, and resulted in the total loss of his business 
time, the defendant will be liable to the payment of a weekly in- 
demnity for the period he was so wholly disabled: provided you 
further find from the evidence that plaintiff promptly notified the 
defendant of his injury, and in all other respects performed his 
part of the contract with reasonable diligence.” It is claimed that 
this instruction is erroneous, because by the terms of the policy the 
plaintiff was not entitled to any payment whatever, unless his dis- 
ability was such that he was unable to do any kind of business. 
We do not think that the clause of the policy above set out is so 
broad in its meaning as to defeat a recovery if plaintiff was able to 
do any kind of business. The whole policy must be examined to 
determine this question. The plaintiff was insured as a railroad 
employe engaged in the hazardous business of operating railroad 
trains. The premium for the insurance was paid by an order on 
the railroad company. It is recited in the policy that the insured 
“is by occupation local fireman under classification engineers.” 
The reference to “the loss of such business time” has plain refer- 
ence to the occupation of the insured, and the loss of time in such 
business means the loss of time in the business of a fireman. It 
has no reference to the whole range of business pursuits. The 
case of Lyon vs. Assurance Co. (46 Iowa, 631), relied upon by appel- 
lant’s counsel, is not in point. In that case the obligation was to 
pay for loss of time while the insured was “ totally disabled, and 
prevented from the transaction of all kinds of business.” It will 
be readily seen that the limitation in the policy in the case at bar 
is not so comprehensive as the cited case. It is limited in this case 
to such business as the plaintiff was engaged in at the time be was 
insured. Itis true that in one of the instructions asked by the 
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defendant the court did charge the jury that the disability must be 
such as to prevent the plaintiff from all business of every kind. 
This was in conflict with the instructions given by the court on its 
own motion. But the conflict worked no prejudice, as the instruc- 
tion asked was more favorable to the defendant than the case de- 
manded, and the jury evidently followed the rule announced in the 
instructions limiting the policy to the loss of time in the business 
or occupation of the plaintiff. 

4. Another question presented upon the construction of the 
written contract is the claim of appellant that the plaintiff was 
bound by the contract to give notice and make proofs of loss 
to the defendant at San Francisco. The basis for this claim is 
found in the application for insurance, and is es follows: “Any 
claim made under this policy is payable at the company’s office in 
San Francisco, Cal., or (at the option of the company) at the 
general agency through which the policy is issued.” This is not a 
requirement that the notice and proofs of loss shall be made at the 
company’s office at San Francisco. The plaintiff transacted this 
part of the business with one Herrick, the general agent of the 
defendant at the city of Chicago. The record contains letters 
written by Herrick to the plaintiff in which he designates himself 
as general agent of the defendant, and there is nothing in the 
whole record from which it can be implied that it was necessary to 
give notice or proofs of loss at any other place. On the contrary 
the plaintiff made a trip to Chicago at Herrick’s request, and by 
Herrick’s procurement plaintiff was examined by two surgeons, 
one of whom testified as a witness that he was the defendant’s 
surgeon for the state of Illinois, and that he made the examina- 
tion of plaintiff in that capacity. In view of these facts, it should 
be conceded that the plaintiff applied at the proper place for an 
adjustment of his claim, and there was no error in the instruc- 
tions to the jury on this question, nor in admitting in evidence 
the correspondence between himself and the company’s office at 
Chicago. 

5. There are other questions of minor importance. They relate 
to alleged errors in the rulings of the court on objections made 
to the introduction of evidence. One of these is that the plaintiff 
was permitted in his examination as a witness in rebuttal to state a 
conversation had with an attorney in Chicago, to whom he was 
taken by the defendant’s agents, in which the attorney called the 
plaintiff a liar, and stated that lawyers in the West did not have 
any sense, and that he would bulldoze the plaintiff out of his 
claim. It is claimed that this evidence should have been excluded. 
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The plaintiff filed an additional abstract, in which it is shown that 
the defendant moved to: exclude the evidence, and the motion 
was sustained. This abstract is not denied. It therefore appears 
that this evidence was, by order of the court, withdrawn from the 
consideration of the jury. We do not determine whether the 
evidence was material. 

6. Another objection is made to the refusal to permit a witness 
to answer a question propounded by defendant's counsel. The 
record shows that the witness was afterwards permitted to answer 
the identical question without objection. The foregoing discussion 
disposes of every material question in the case, and leads us to 
the conclusion that the judgment of the district court should be 
affirmed. 


SUPREME COURT OF ILLINOIS. 


PHENIX INS. CO., or BROOKLYN, 
vs. 


JOHNSTON.* 


The general agent of an insurance company that had issued a policy which 
forbade additional insurance without its consent, on being informed that 
additional insurance had been procured, replied, ‘We must be under- 
stood as positively declining to permit the other insurance,” adding, 
‘““We cannot permit the other insurance without information.” The de- 
sired information was given, but the agent made no further response, and 
kept the policy without canceling it. Held, That this was sutticient to 
justify a finding that the company had waived the requirement about 
additional insurance. 42 lll. App., 66, affirmed. 


KE. H. Gary and Stevens & Horton, for Appellant. 
Jack & TicHenor, for Appellee. 
WILkIN, J. 
This is au action of assumpsit on a policy of insurance by 
appellee against appellant. The policy recites that for a consid- 
eration stated the company insures 


Robt. F. Johnston against loss or damage by fire or lightning to the 
amount of eighty-three hundred dollars, as follows: $4,000 on two-story 
shingled and metal roof frame building, while occupied by assured as a 
dwelling No.1 [including foundation, cellar, or basement walls]; $1,500 on 
household furniture [describing certain articles], while contained in dwell- 
ing No. 1; $500 on piano or organ and printed music while contained in dwell- 
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ing No. 1; $1,500 on metal-roof frame barn No. 1 [including foundation]; 
$400 on hay in barn or barns or sheds; $400 on grain in granary, or in barns, 
or in cribs, or in dwelling, or in stacks on cultivated land, not over $75 on 
any one stack. 

The insurance ran from December 28, 1887, to December 28, 
1892. The dwelling-house described in the policy was destroyed 
by fire on the 31st of March, 1890, and for that loss this suit 
was brought. The policy contained, among others, the following 
conditions :— 

If the assured shall have, or hereafter accept, any other insurance on the 
above-mentioned property, whether valid or not, * * * without consent in- 
dorsed hereon, * * * then * * * this policy shall be null and void. No 
agent or employe of this company, or any other person or persons, have power 
or authority to waive or alter any of the terms or conditions of this policy, 
except only the general agent at Chicago, Dlinois; and any waiver or altera- 
tion by him must be in writing. The company reserves the right to can- 
cel this policy, or any part thereof, by tendering to the assured the un- 
earned premium, less any policy and survey fee that may be included in the 
consideration. 

The company set up by plea a violation of said condition against 
having or taking other insurance, and this was the only defense 
relied upon at the trial. The plaintiff replied—First, that he did 
not violate said condition; and, second, that the defendant had 
notice of the taking of other insurance, and consented thereto, and 
then and there waived the said condition. The only issue of fact 
in the case is as to whether or not there was a waiver of said con- 
dition against other insurance. The trial in the circuit court re- 
sulted in a verdict and judgment for the plaintiff for $5,752.53; which 
being affirmed by the appellate court, this appeal is prosecuted. 

The facts relied upon by the plaintiff below to establish a waiver 
of the condition against other insurance are as follows: About 
July 30, 1889, he took an additional policy for $2,000 on said dwell- 
ing-house in the Hartford Insurance Company. On that day the 
following letter was written to the general agent of appellant at 
Chicago:— 

Peoria, Ill., July 30, 1889. T. R. Burch, Esq., General Agent. 

Dear Sir:—We send you herewith policy No. 0263081, Robt. F. Johnston, and 
wish you to indorse permit for $2,000 additional insurance on the dwelling- 
house insured in said policy. We have written $2,000 on the dwelling in 
Hartford Insurance Company. Please return policy to us when completed. 
Yours of 29th inst. received and noted. The secretary is absent, and we can- 
not get policy for a few days, but the insurance is placed in another company. 

Yours, truly, ROSWELL BILLs & Co., Agents. 

There is no dispute as to said T. R. Burch being the general 

agent of the company at Chicago. As such, he replied to said 


letter as follows:— 
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Chicago, Ill., Aug. 1, 1889. Messrs. Roswell Bills & Co., Peoria, Tl. 

Gentlemen:—We have your letter of the 30th ult. inclosing policy 0263081, 
Robert F. Johnston, requesting permission for $2,000 additional insurance on 
the dwelling in the Hartford Insurance Company. We cannot permit this 
other insurance without further information. The dwelling, according to 
the assured’s application, made in December, 1887, was worth at that time 
only $6,000, and we have never been advised of any alteration or improve- 
ment in it whatever, and, as we are now carrying $4,000 insurance on it, we 
’ must be understood as positively declining to permit the other insurance of 
$2,000 in the Hartford. Yours, very truly, 

T. R. Burcu, General Agent. 

To this Roswell Bills & Co. answered :— 

Agency at Peoria, Aug. 3, 1889 T. R. Burch, Esq., General Agent. 

Dear Sir:—We have yours of 1st inst., and note what you say of the permit 
for $2,000 additional insurance on the dwelling of R. F. Johnston, under 
policy 0263081. When Mr. Johnston was in the office a few days ago he 
stated the dwelling had cost him over $9,000, and it was not many years 
since it was build, and, from our observation of the house and our knowledge 
of the man, we would think $9,000 not a high estimate on the property. Mr. 
Johnston has gone to Kansas to be gone two.weeks or more, and when he re- 
turns we will see him about it, and meantime we do not think the property 
overinsured at $6,000. Yours, truly, ROsWELL BILLs & Co., Agents. 

No reply was made to this letter, and on the 31st of the same 
month Bills & Co. again wrote :—— 

T. R. Burch, Esq., General Agent. 

Dear Sir: —We inclose policies 0250817, issued to Elmer E. Johnston and by 
him assigned to Robt. F. Johntson, and now assignment is made by Robert 
F. Johnston to Wm. W. Johnston, he having purchased the property. Will 
you please consent to the assignment and send the policies to us? In rela- 
tion to the policies of Robt. F. Johnston, we sent you some time ago for con- 
sent to additional insurance, we saw Mr. Johnston about this time, and stated 
what you said about the value of his dwelling as stated in application. He 
says he probably stated the value as you say, but did not expect to put any 
more insurance on it; but the fact is, he says, the house cost him over $9,000, 
with all the advantage of his own labor and low prices, and he considers the 
house worth fully $9,000. Now, if all satisfactory, please return policies, and 
oblige, yours, truly, ROSWELL BIL & Co., Agents. 

Exhibit G. The only response made to this letter was the re- 
turning to the writers the policies mentioned in the first part of 
it, with the consent to the assignment requested, indorsed on them. 
No reply whatever was made as to the additional insurance, nor 
was the policy sued on returned. It appears from the evidence of 
the plaintiff that, after the letter of August 31st, Mr. Bills, of the 
firm of Roswell Bills & Co., handed him an envelope, saying, 
“There are your policies; it is all right.” He and Mr. Bills both 
seem to have supposed that the policy in suit was in the envelope, 
but neither of them made any examination as to its contents. As 
a matter of fact, the policy remained in the hands of the general 
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agent at Chicago until after the fire. He testifies that he “retained 
it because we had stated positively we would not consent to the 
additional insurance, and we expected an order to cancel either the 
policy or notice that the additional insurance was canceled.” Mr. 
Bills says: “Hesaid the policy had been mislaid; one of the clerks 
had mislaid it.” As to the letter of August 31st, he says: “He 
said he didn’t consider it made any difference. I think he said he 
didn’t know the letter was in the office, or did not know the policy 
was there, and, after hunting round, they found the policy and let- 
ter inclosed with it, in reference to the value of the house, I had 
agreed to write about.” He further states that the agent explained 
how the mislaying of these papers probably occurred. Whether 
the policy was retained through neglect, or for the purpose stated 
by the general agent, there is no claim on the part of the company 
that the assured was notified it was being held to be canceled. 

It will be conceded that, if the foregoing facts tend to prove a 
waiver of the said condition, the finding of the jury and judgment 
of affirmance by the appellate court conclusively settle that issue in 
favor of the appellee. It is said, however, that there is no dispute 
as to those facts, and that they do not in law establish a waiver. 
True, there is no controversy as to the probative facts relied upon 
to prove a waiver, but there is a most decided difference between 
the parties as to the proper inference to be drawn from those facts. 
Counsel for appellant insist that they show a positive and unquali- 
fied refusal on the part of the general agent of the company at 
Chicago to consent to the additional insurance, while it is contended 
on behalf of appellee that, the whole correspondence being con- 
sidered together with the conduct of the agent in retaining the 
policy, there was no refusal, but rather the assured was led to 
believe that consent was or would be given. That the admitted 
facts are susceptible of the construction placed upon them by 
appellee seems clear. It is true the agent in his first letter says: 
“We must be understood as positively declining to permit the other 
insurance of $2,000 in the Hartford;” but that statement is to be 
read in connection with that part of the same letter in which he 
says, “ We cannot permit the other insurance without information.” 
The letter also shows that the additional information desired was 
as to the value of the dwelling insured. That information was fur- 
nished on the 3d of August, with a promise to further communi- 
cate with the agent on the subject, and the statement, ‘‘ And in the 
mean time we do not think the property over-insured at $6,000.” 
Admitting that the writers of this letter were the agents of the 
assured, and not of the insurance company, the letter clearly indi- 
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cated to the company that the assured was acting upon the under- 
standing that, if satisfactory information was furnished as to value, 
consent would be given. Again, on August 31st, the agent is told 
the house cost $9,000, and consent is again asked, with the request, 
“Tf all satisfactory, please return policies and oblige.” Suppose it 
be conceded that the agent did intend his first letter as a final and 
positive refusal to permit other insurance, was it fair dealing on his 
part, when twice informed that the other party did not so construe 
it, to remain silent, and keep the policy in his possession until after 
the loss? What is here said is not intended as a discussion of the 
evidence further than to show that it may properly be construed as 
tending to prove that when the proper agent of the insured was 
informed that additional insurance had been taken,:and the required 
consent asked, the conduct of that agent was such as was calculated 
to induce the insured to believe the consent was given, which being 
established the judgment of the appellate court became conclusive 
of the fact. “All matters relating to the character, force, and effect 
of the testimony are settled by the judgment of the appellate court, 
and are not open for review in this court:” Fitch vs. Johnson, 104 
Tll., 131. See Alphin vs. Working, 132 Ill., 484, 24 N. E. Rep., 54, 
citing the above and other cases. 

Accepting the foregoing fact as conclusively settled against ap- 
pellant, the rule “that, where one party has by his representations 
or conduct induced the other party to a transaction to give him an 
advantage which it would be against equity and good conscience 
for him to assert, he will not, in a court of justice, be permitted to 
avail himself of that advantage,” applies. Remaining silent after 
the letter of August 31st was also conduct within the condemna- 
tion of that rule. Thus it was said in Havens vs. Insurance Co. 
(111 Ind., 90, 12 N. E. Rep., 137): “The tendency of the modern 
cases is to hold that, if notice be duly given to the company, or its 
agent, of additional insurance, or if actual knowledge is brought 
home that other insurance exists, or has been obtained, and no 
objection is made, the company will be estopped from insisting on 
a forfeiture, because its consent was not indorsed on the policy:” 
Citing Wood, Fire Ins., §§ 382, 383; May, Ins., §§ 369, 370. See, 
also, Insurance Co. vs. Boyer, by the Appellate Court of Indiana, 27 
N. E. Rep., 628; and citing the above, with other cases to the same 
effect, especially Insurance Co. vs. Spiers, 87 Ky., 285, 8 S. W. Rep., 
453. In this view of the law, the instructions given to the jury by 
the trial court were substantially correct. There was certainly no 
such error in them as can be said to have misled the jury to the 


injury of appellant. 
VoL. XXII.-3. 
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In the argument filed in this court on behalf of the appellant a 
lengthy criticism is made upon the opinion of the appellate court, 
and counsel say it does “gross injustice to appellant. There is not 
the slightest evidence in the record of a want of entire good faith 
and frankness in all the dealings of appellant with appellee and his 
property.” If this assertion is true, then (unless negligence be 
treated as tantamount to want of good faith) the judgment below is 
unquestionably wrong, but, unfortunately for appellant, the finding 
of the jury and the judgment of the appellate court is against it on 
that issue. Affirmed. 


SUPREME COURT OF NEBRASKA. 


ST. PAUL FIRE & MARINE INS. CO. Er At. 
v8. 
GOTTHELF.* 


A judgment will not be reversed on account of harmless error. 

Provisions of an insurance policy covering a stock of goods for notice of loss 
within a specified time, and in a particular manner, will be held to have 
been waived by the insurer, where, with knowledge of the loss of part of 
said stock by fire it, by its adjusting agent, demands and obtains posses- 
sion of the remainder of the goods and books of theinsured, and is engaged 
for several days, with the help of the latter, in ascertaining the amount 
of the loss. 

A witness, who at the time of purchasing a bill of goods entered each item in 
a book, together with the cost thereof, may use such book as a memo- 
randum; and when it is shown by his testimony that he knows the entries 
therein to be correct, and that they were made at the time of the trans- 
action in question, such book may properly be introduced in evidence, 
not for the purpose of proving the purchase of the goods, but in cor- 
roboration of the witness, and as a detailed statement of the items involved. 

As a general rule, the allowing of a leading question is a matter within the 
discretion of the trial court, and a judgment should not be reversed on 
that ground unless it is apparent that there has been a clear abuse of 
discretion. 

An award will be held void for uncertainty when no amount is named therein, 
or means indicated by which it can be ascertained. 

Held, That the finding in the record was a mere invoice of goods, and not an 
award of arbitrators. 

A paragraph of a charge to the jury should be construed as a whole, and, if 
so construed, it correctly states the law, will not be condemned because 
a detached part thereof, construed by itself, might be subject to criticism. 

Held, That there is no error in the giving and refusing of instructions preju- 
dicial to plaintiff in error. 

Evidence examined, and held sufficient to sustain the verdict and judgment 
of the district court. 


Cuas. O. Wuevon, for Plaintiffs in Error. 
Pounp & Burr, for Defendant in Error. 


* Decisi n rendered, October 56,1892. Syllabus by the Court. 





1893. St. Paul F. & M. Ins. Co. et al. vs. Golthelf. 35 


Post, J. 

The defendant in error commenced six different actions in the 
District Court of Lancaster County on separate policies of insur- 
ance by the plaintiffs in error to recover for damages by fire to a 
stock of goods covered by said policies. By agreement of parties, 
the several actions were consolidated and tried together, resulting 
in verdicts against each of the companies named. A motion for a 
new trial was made by each of the defendants below, which motions 
were overruled, and judgment entered in accordance with the 
verdicts, and said cases removed to this court by petitions in error. 
The pleadings are the same in each case, except as to the amount 
of damage claimed. 

The first error alleged in the brief of plaintiffs in error is the 
overruling of their motion to require the plaintiff below to 
separately state and number his causes of action. Each petition 
contained two causes of action—one on the policy of insurance and 
the other for money expended for clerks’ and appraisers’ fees. The 
ruling complained of, if erroneous, is error without prejudice, 
since on the submission of the case the jury were instructed that 
there could be no recovery for money expended for clerk hire or 
appraisers’ fees, and expressly limited the right of the plaintiff 
below to recover to the other cause of action, viz., for damage to 
the stock of goods. 

2. It is claimed that the district court erred in denying the 
motion of defendants below to strike out the seventh paragraph of 
the petition, as follows: “That immediately after said fire the 
different insurance companies who had policies and risks upon the 
aforesaid goods and property were notified and informed of said 
fire, and that each of said companies, as well as defendant, sent or 
had duly authorized agents to come upon the said premises and 
adjust the loss caused by said fire, and took an inventory of said 
goods and property, and said defendant, after taking said inventory, 
and all of said other insurance companies, insisted that plaint- 
iff's loss was only $2,000, when in truth and in fact it was and is 
$8,222.53, and that they thereby waived any proof of loss, as re- 
quired by said different policies, and by the policy of the defend- 
ant.” The foregoing allegation should be construed in connection 
with the eighth paragraph as follows: “ That shortly after the said 
fire the several agents and adjusters of the said defendant, and all 
companies having policies on said stock with defendant, came to 
the city of Lincoln, and at their request and demand took charge 
of the goods and stock, as well as the books, of plaintiff, and the 
plaintiff chose one person, and said agents and adjusters the other, 
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and they proceeded and took an inventory of said goods, for the 
purpose of ascertaining how much the loss of plaintiff was; and 
for a period of over one month the said agents and adjusters had 
possession and control of said books, stock, and property, and the 
plaintiff aided and assisted them all that he could, and the invent- 
ory was taken in duplicate—one was kept by the plaintiff and one 
by the defendant and his other insurance agents and adjusters; 
and by the inventory so made by plaintiff defendant found that 
there was $7,208.09 worth of goods and property in stock, not de- 
ducting any damage therefrom, and not deducting any goods that 
were a total loss by said fire, and which inventory plaintiff will 
produce at the trial cf this action, and from which, together with 
plaintiff's books, it will fully appear that the loss at said fire was 
and is the said sum of $8,222.53. These allegations, in our judg- 
ment, sufficiently charge a waiver of the conditions of the policies 
with respect to proof of loss. The same question was fully con- 
sidered by this court in the case of Billings vs. Insurance Co. The 
conelusion there reached, which we believe to be in accord with 
the clear weight of authority, was that similar provisions in a policy 
of insurance for forfeiture will be held to have been waived by the 
insurer when it is informed of the fact by reason of which the for- 
feiture is claimed, but thereafter continues to treat the contract as 
binding, and induces the insured to act in that belief. The facts 
alleged in this case bring it clearly within the rule above stated. 
If, as alleged, the insurance company, by their adjusting agents, 
soon after the fire, demanded and obtained possession of the stock 
of goods in question, and also the books of the insured, and 
retained possession thereof for a month, being, during all of said 
time, engaged, with the assistance of the latter, in ascertaining the 
amount of the loss, such facts would amount to a waiver of the 
proof of loss, and excuse the making of such proof in the manner 
and within the time specified in the policies. The authorities cited 
in Billings vs. Insurance Co. fully sustain this proposition. Also, 
in the answers filed in the district court it is charged that the 
amount of loss was by mitual agreement submitted to arbitration, 
and that av award was made, which was pleaded as a defense. 
This, we think, is a waiver of the proof of loss provided by the 
policies: Carroll vs. Insurance Co., 72 Cal., 297; Bammessel vs. 
Insurance Co., 43 Wis., 463. 

3. Plaintiff below, to prove the amount and value of the goods 
insured, introduced evidence tending to show that in the month of 
October, 1887, he had purchased a bill of goods of August Vick, in 
the city of St. Louis, amounting to about $2,300. He testified that 
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at the time he purchased said goods he correctly entered every 
item, with the cost thereof, in a book. In this he is corroborated 
by Mr. Vick. Said book, with the entries therein, having been 
identified, was offered in evidence in connection with the testimony 
of the plaintiff below, and received over the objection of the 
defendants, and which is now assigned aserror. It will be observed 
that the book was used by the witness as a memorandum only in 
connection with his testimony. In order to lay the foundation for 
the admission in evidence of an entry used for that purpose, it 
must be shown by the witness that he once knew the facts stated 
in the memorandum, and that he made the entry at the time or 
soon °‘ter the transaction, that he intended to make it correctly, 
and that he believed it to be true: 15 Amer. & Eng. Enc. Law, 
263. The book was rightly admitted, the proper foundation having 
been laid, not as proving the purchase of the goods, but in corrobora- 
tion of plaintiff below, and as a detailed statement of the items 
involved: 1 Greenl. Ev., 437, and note. 

4. A further objection is made that the time of the purchase of 
the so-called “ Vick Bill” was too remote for the purpose of proving 
value at the time of the fire, January, 1889. There is nothing in 
the objection made. A considerable part of the stock had been 
destroyed by the fire, and what was saved was badly damaged. 
Plaintiff below was for that reason properly permitted to show the 
amount-and value of the original stock and subsequent purchases, 
and to deduct the amount of'sales since he commenced business 
in October, 1887, and value of goods remaining after the fire. This 
was proper, and the value of the goods in the Vick bill was, there- 
fore, a proper subject for consideration by the jury. 

5. Objection was made to a leading question put to plaintiff 
below, as a witness in his own behalf, by his counsel. The court 
may in its discretion permit leading questions, and, where there 
has been no abuse of that discretion, a judgment will not be 
reversed on that ground alone. In this case there does not appear 
to have been an abuse of discretion. Nor can plaintiffs in error be 
said to be prejudiced thereby, as substantially the same answer had 
been previously given to other questions without objection. 

6. Defendant in error was asked on cross-examination how much 
he paid Vick for the goods bought of the latter in October, 1887, 
to which objection was interposed and sustained, on the ground 
that it was immaterial, which ruling is now assigned as error. The 
ruling in question could not have prejudiced the plaintiff in error, 
for the reason that the witness had already testified on direct ex- 
amination that he could not give the value of the goods without 
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referring to the book above mentioned. Also on cross-examination 
he had testified without objection as follows: “Question. What did 
you pay for the goods you bought in that book? [referring to the 
memorandum above mentioned.] Answer. I can’t remember. Q. 
About how much? A. I can’t remember. Q. About what did you 
pay for them? A. I don’t remember. I cannot tell you.” We 
have no reason to infer that further cross-examination on that sub- 
ject would have profited the plaintiffs in error, and cannot say that 
the court erred in the limitation imposed. 

7. Defendant in error was asked on direct examination what per 
cent should be added to the cost price of goods for freight, un- 
packing, marking, and exposing them for sale, to which objection 
was made, on the ground that it was incompetent and immaterial. 
The cost of handling, as well as freight charges, was a proper sub- 
ject for consideration under the pleadings. The objection raises 
no question except that of the materiality of the evidence, and was, 
therefore, rightly overruled. 

8. In the several answers it was alleged that all of the questions 
involved had been submitted to arbitrators, who made an award, 
and which is oneof the defenses relied on. This allegation is denied 
by the defendant in error, who alleges in his reply that the so-called 
arbitrators were selected merely for the purpose of making an in- 
ventory of the goods remaining after the fire. This question was 
submitted to the jury under instructions which fairly state the law. 
The finding for the defendant in error on that issue cannot be said 
to be so decidedly against the weight of evidence as to call for 
action by this court. Nor are we referred to any finding or report 
having the semblance of an award. The only return made by the 
arbitrators or appraisers is entitled an “ Invoice of stock of Solomon 
Gotthelf, taken January 19, 1889.” It comprises fifty-four pages of 
a book, which in three columns shows respectively the items ap- 
praised, the cost thereof, and the damage thereto. On some of 
the pages are figures indicating the per cent deducted on account 
of damage. There is a footing in pencil mark on each page of the 
culumn, indicating the cost and the damage, but no total appears 
of either. An award will be held void for uncertainty when no 
amount is named, or means indicated by which it can be found: 
Waite vs. Barry, 12 Wend., 377. The finding in question includes 
only the stock as it appeared after the fire, and makes no reference 
whatever to the value thereof before the fire. We think the jury 
were warranted on the evidence before them in finding for defend- 
ant in error on the question of arbitration. 
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9. Exceptions were taken to the refusing of instructions asked and 
the giving of others by the court on its own motion. The instruc- 
tions in question are too numerous to copy into thisopinion. They 
may be for convenience divided into two sets or classes. The first 
set refer to the question of waiver. Those given state the law in 
accordance with the view already expressed, and in giving them and 
refusing those asked there is no error. The other instructions to 
which objection is made refer mostly to the question of damage, 
On the trial it was agreed “ that the books of the plaintiff, exclusive 
of the little book B, already introduced in evidence, show that the 
purchase of goods by the plaintiff before the fire amounted to the 
sum of $13,574.87, and that from this amount of goods the plaintiff 
had sold goods to the amount of $12,685 before the fire.” Refer- 
ring to the above stipulation, the court charged the jury as follows: 
“Fifth. If you should find for the plaintiff in this action, then, in 
determining the damage sustained by the plaintiff, it would be 
proper for you to take into account the total value of the goods 
purchased by the plaintiff pricr to the fire, which in this action, it 
is admitted by both parties, excluding the goods as shown in the 
little book called ‘Exhibit B,’ to be $13,574.88. It is further ad- 
mitted by the evidence that the plaintiff had sold out of said goods 
prior to the fire $12,685 worth of goods. To determine the amount 
of the goods on hand at the time of the fire, you should deduct 
from the amount of goods sold the amount of profits upon said 
goods as shown by the evidence, and this method—that is, taking 
all the goods purchased by the plaintiff that the evidence shows 
went into said stock prior to the time of said fire, deducting from 
said goods the amount of the sales, less the profits as shown by the 
evidence—would be one method of determining the value of goods 
on hand at the time of the fire. The question of profits upon the 
sales made by the plaintiff is a question for you to determine from 
all the evidence before you, and in determining this question you 
should consider the evidence as to the amount of profits upon the 
several different kinds and classes of goods, and allow such profits 
as the evidence shows you to have been made upon the kind and 
class and character of goods handled and sold by the plantiff. In 
determining the value of the goods on hand after the fire, and the 
damage to the same, it is proper that you should take into con- 
sideration the invoice and appraisal offered in evidence, and give to 
it such weight as you believe it is entitled to under all the evidence. 
In determining the value of the goods at the time of the fire, you 
should determine the value of said goods in this market as shown 
by the evidence. It is proper to take into account the cost price 
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of said goods as shown by the evidence, and to this cost price you 
should add such a sum as you believe from the evidence is necessary 
to make the real and actual value of said goods in this market at 
the time of said fire. No arbitrary or particular sum should be 
allowed by you, but you should determine its value from the evi- 
dence before you in this case. If you should find for the plaintiff 
in these actions, then you willdetermine from the evidence whether 
or not there was a total loss of any of the goods and property of 
said plaintiff by said fire, and determine from all the evidence the 
value of such goods, if any, you find to have been totally destroyed, 
and allow the plaintiff therefor.” The objection to the instruction 
set out is that the court misconstrued the agreement referred to 
therein. In this contention we agree with counsel for plaintiffs in 
error, as the agreement in question relates to the first cost of the 
goods only, while the court seems to construe it as referring to the 
value thereof. The instruction as a whole, however, fairly states 
the law, and the jury could not have been misled by the direction 
contained therein. By it they are, in effect, directed to determine 
the value of the goods on hand at the time of the fire from all the 
evidence before them, including cost thereof. 

10. Finally it is contended that the damage is excessive. We 
have carefully read over the voluminous record, and are unable to 
say that the total of the verdicts is excessive, within the rule which 
would warrant a reversal by this court. There is a sharp conflict 
of testimony upon that question. The principal controversy on 
that branch of the case was the profits realized on the goods sold 
by defendant in error. By the agreement above referred to it ap- 
pears that he had made sales from the stock in question to the 
amount of $12,685. In determining the value of the stock, there- 
fore, the profits included in the amount of the sales become 
material. Three witnesses, including the defendant in error, testify 
from actual knowledge that the goods in question had sold at a 
profit of 100 per cent, and in this they are corroborated by a fourth. 
Calculating the profits at 50 per cent, the verdict may still be sus- 
tained. There is no prejudicial error in the record, and the judg- 
ment below is affirmed. The other judges concur. 





German Ins. Co. vs. Penrod et al. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO., or FREEPORT 
v8. 
PENROD er At.* 


In an action upon a policy of insurance it appeared that the loss occurred 
December 24, 1889; that suit was begun May 9, 1890. and the issues made 
up June 30, 1890; that at the September term of the district court the 
case was passed till November 24th, when the trial was set for the 28th, 
on the morning of which day the defendant’s attorneys filed certain 
affidavits, in which they stated, in substance, that the state agent was 
absent ; that they did not know of his whereabouts; that he possessed im- 
portant papers, and that they could not safely proceed to trial without 
him, but failed to state what papers he possessed, or what they expected 
to prove by him, or any reason for the failure to take his deposition. 
Held, that the court did not err in overruling the motion for a con- 
tinuance. 

Where the testimony showed that the agent had power to and did issue the 
policy ; that he filled out an application for insurance upon a building in 
process of construction, to be signed by the owner, and stated in the ap- 
plication that the building was being erected, although it was intended 
for the use of tenants, and was stated in the policy to be so occupied,— 
held that, construing the several provisions of the application together, 
it did appear that the building was in course of constuction, and, being 
— before it was completed, the fact that the building was vacant was 
no defense. 


As the agent had power to issue the policy, he had authority also to make any 
changes as to the person entitled to the benefit thereof which did not in- 
crease the risk ; therefore, where the policy was for $1,000, and a mortgage 
named in the application for $700 was executed by the insured, an assign- 
ment of so much of the policy as would cover the mortgage was author. 
ized by the agent. Held, within his powers. 


Evidence held to sustain the verdict, and there is no material error in the 
instructions. 


No particular objection has been pointed out to the statute’of 1889, and it is 
sustained. 


Ricxarps & Prout, for Plaintiff in Error. 
A. H. Bascock and Gro. A. Murray, for Defendants in Error. 


Maxwett, C. J. 

1. This is an action brought in the District Court of Gage County 
to recover $1,000 on a policy of insurance on a dwelling house. On 
the trial of the cause the jury returned a verdict in favor of Penrod 
for $1,000, less $700 in favor of Parker, as mortgagee, on which 
judgment was rendered. The loss occurred on the night of the 
24th of December, 1889, and this action was brought May 9, 1890, 
and the issues were made up June 30th of that year. The case 
stood for trial at the September term of the district court of that 
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county, but, apparently by consent, was passed until near the close 
of the term. On the 24th of November, 1890, the case was set down 
for trial on the 28th of that month. On the 28th, the attorneys for 
the defendant below filed affidavits, asking that the case be con- 
tinued until the foot of the docket was reached, and, in effect, 
saying in their affidavits that they could not be ready for trial with- 
out the testimony of the general agent of the company, and that 
they had been unable to reach him by telegraph or otherwise. 
There is no statement of what facts it was expected this agent 
would testify to, nor are we informed of any reason why his deposi- 
tion has not been taken. If the showing made for a continuance 
would be held sufficient, it would be possible to continue any case. 
It appears that the trial took place on the 2d of December, 1889, 
and the jury was discharged on the next day. 

2. The defendants below do not seem to have been forced to trial 
with undue haste, and have no just cause of complaint in that 
regard. The testimony shows that, in the summer of 1889, Penrod 
was erecting a dwelling house in the city of Beatrice. His brothers 
were doing the carpenter work, and seem to have worked on this 
house when not otherwise employed. That the plaintiff Penrod is 
a painter, and working at his trade, and performed labor on the 
house when not painting for others. That in the latter part of 
August 1889, the agent of the defendant below at Beatrice spoke 
to a brother of Penrod about insuring the house. This was com- 
municated to Penrod, who took out a policy for three years, paying 
the premium therefor. The application was filled out by the agent, 
and states that the house was in course of erection; that there is an 
incumbrance on it for $800. The agent seems to have had knowl- 
edge of the manner in which the house was being erected, filled 
out the application and issued the policy with that knowledge. 
The house, it seems, was designed to be rented when completed, 
and it is stated in the application to be in the occupation of a 
tenant. This was not intended as a statement that the house was 
then occupied, but was designed to apply to the property when it 
was completed. The insured seems to have trusted implicitly 
to the agent, who may be presumed to be familiar with the ordinary 
mode of filling out applications, and seems to have acted, to some 
extent, upon his own knowledge. The agent testifies: ‘Question. 
Did you negotiate this policy with the plaintiff Penrod? Answer, 
Yes sir. Q. Where did you meet Mr. Penrod first? A. J. B. Pen- 
rod I met in my office. Q. How long did you talk with him be- 
fore you effected this insurance? A. Well, I couldn’t tell exactly, 
but a very few minutes. Q. Did you go and examine the property 
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at that time? A. -No,sir. Q. State whether he reported to you 
the condition of the property. A. He told me the building was not 

, completed. Q. Who drew up this policy? A. Idid. Q. When? 
A. The 26th day of August, 1889. Q. Was that the same day the 
application was made? A. Yes, sir. Q. When did you deliver it? 
A. I can’t tell exactly when I did deliver it. If I remember right, 
they came in after it some time after. Q. This clause here in regard 
to permission to complete the building,—is that in your handwrit- 
ing? A. Yes,sir. Q. Now, this clause in regard to the ‘loss pay- 
able to mortgagee as his interest may appear, October 9th, 1888,’ 
—did you write that? A. Yes,sir. Q. Now you may state whether 
you sent this policy into the general company before you delivered 
it A. No, sir. Q. Did you have the power to issue policies? 
A. Yes, sir. Q. Did you have power also to note these remarks 
that I called your attention to? A. Yes, Sir.” Here we have an 
agent who, so far as it appears, is the sole representative of 
the insurance company at Beatrice. He is authorized to receive 
applications for insurance, determine whether or not they are satis- 
factory, and issue policies of insurance thereon. Having this powers 
he fills out an application for the insured to sign, obtains his 
signature to the same, and the premium demanded, and thereupon, 
in the name of his principal, whose accredited agent he is, issues a 
policy of insurance. 'The insured having complied with all the 
requests of the agent, and paid the premium, naturally supposed 
that in case of total loss he would be indemnified to the extent of the 
insurance. The policy purports to be given in good faith as a 
contract of indemnity in case of loss. It is not to be hedged about 
with onerous or impracticable conditions which have a tendency to 
defeat its object in whole or in part. If an agent may make a con- 
tract to bind the insurer, the terms and conditions of that contract 
are necessarily under his control. The general rule applies that 
the principal will be bound by the apparent authority of the agent; 
and the apparent authority of the agent in this case justified the 
insured in relying upon his assurances in filling out the applica- 
tion, and the leave indorsed on the policy to borrow $700, which 
will presently be noticed. 

3. It appears that on the 4th day of October, 1889, Penrod ex- 
ecuted a mortgage for the sum of $700 to W. H. Parker, for money 
borrowed, and, upon application, the agent indorsed on the policy: 
“October 9th, 1889. Loss, if any, payable to H. W. Parker, mort- 
gagee, as his interest may appear.” This was signed by the agent. 
As heretofore stated, the agent had power to issue the policy, and 
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that carries with it power to make a change in the beneficiary. 
This in no wise affected the risk, and is unavailing. 

4. It is claimed that the evidence fails to sustain the verdict. We 
think differently, however. There is no charge of fraud or bad faith 
on the part of the insured. The company has received and retained 
the premium. A contract of insurance is for indemnity in case of 
loss. To many honest persons, the failure to pay without an expen- 
sive lawsuit means great embarrassment; sometimes bankruptcy. 
If unconscionable pretexts can be used to defeat a just claim for a 
loss, the insured is not only robbed of the amount paid for a 
premium, but also of his property, and experience has shown that 
such pretexts can nearly always be found, where they are available. 
The verdict, in our view, is the only one that should have been 
rendered. 

5. It appears that the adjuster of the company, after the loss, 
went to Beatrice, and the insured went with him into the’ office of 
the agent, where, apparently, there were none others in the room. 
The adjuster then locked the door, and then informed the insured 
that they would not pay the loss, because the premises were vacant. 
The evident’ purpose was to effect, if possible, ‘a reduction of the 
amount of claim for the loss. No one can object to a manly claim 
for such a reduction, where there are any apparent grounds for 
the same, but the course pursued in this case, as disclosed by the 
record, would seem to be unworthy of a reputable company. 

6. Some objections are made to the instructions, but no particular 
error has been pointed out, and they seem to be correct. 

7. Objections are also made to the valued policy act of 1889, but 
in our view, it is a valid act, and the amount allowed for prosecuting 
the action is not excessive. There is no material error in the 
record, and the judgment is affirmed. The other judges concur. 
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SUPREME COURT OF MINNESOTA. 


MERCHANTS’ INS. CO., or NEWARK 
v8. 


PRINCE Et AL.* 


A local custom that insurance agents, after the termination of their agency, 
may cancel any of the policies issued through them, is unreasonable, sub- 
versive of the principles upon which the rules of law governing the rela- 
tion of principal and agent are based, and is void. 


Morenry, Gitpert & Morpuy (Homer C. Eller, of counsel), for 
Appellant. 

Morris & Wiu1ams, for Respondenis. 

Gitrian, C. J. 

This is an action by an insurance company against its agents for 
premiums alleged to have been received by them on policies issued 
by it through them as its local agents in St. Paul. It is conceded 
that the authority of the defendants as agents was terminated by 
plaintiff in the spring of 1890, though there seems some question 
as to the exact date of the withdrawal of authority. They had been 
its local agents some 10 years. The real controversy in the case is 
upon the claim of defendants to a right, after their agency was 
terminated, to cancel policies issued by it through them within a 
certain period, say since the date of their last report to the com- 
pany ; not to cancel them for the benefit of the company, or be- 
cause its interest might require it, but to do so in their own interest, 
and so that they might turn over the insurance represented by the 
policies to some other company of which they might have the 
agency. There was no attempt to prove any express contract be- 
tween the plaintiff and defendants to continue the authority of the 
latter to cancel policies after the termination of their agency gener- 
ally. But that right or authority is claimed by reason of an alleged 
custom in the insurance business in St. Paul. Evidence to prove 
such a custom was introduced by defendants. The plaintiff makes 
the point that the evidence was not sufficient to establish such a 
custom. We will not, however, consider that point, but come to 
the question presented by an instruction to the jury pursuant to the 
defendants’ fifth request, as follows: “ If you find from the evidence 
that it was.a common, recognized custom in St. Paul at the time 
here in question that, upon the change of agency, the retiring agent 

* Decision rendered, May 24, 1892. Syllabus by the Court. 
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canceled and took up all policies already paid for he saw fit, as a 
part of the closing of the agency, you will find for the defendants. 
as to those policies.” The custom referred to is characterized in 
defendants’ fourth request, likewise given and excepted to, thus : 
“ That agents, in case of change in agency, considered the business 
worked up and secured by them belonged to them, to the extent 
that, at least, took up all policies issued or delivered since the 
making of the last correct report pending the change of agency.” 
As one of the witnesses for the defendants testified, the agent 
generally considers the business he works up as his own, and does 
with it as he sees fit. The proposition that any part of the busi- 
ness done by an agent for his principal, and for doing which the 
principal pays him, belongs to the agent, rather upsets our notions 
of the rights growing out of the relation of principal and agent. 
Is such a local custom valid? Is it reasonable? For, if unreason- 
able in the legal sense, it is not valid. While a custom may not be 
reasonable merely because it is not contrary to any established rule 
of law, there is a uniform concurrence of authorities that, in the 
legal sense, it is to be deemed unreasonable if it be opposed to the 
policy of the law, as where it tends to unsettle well-established 
rules of law, established for the protection of the rights of parties. 
Thus of a usage that a factor may pledge the goods of his principal 
(Newbold vs. Wright, 4 Rawle, 195) ; that the master of a vessel 
may sell the cargo without necessity (Bryant vs. Insurance Co., 6 
Pick., 131) ; to charge interest where the statute provides none 
shall be charged (Henry vs. Risk, 1 Dall., 265) ; authorizing a land- 
lord to re-enter for a forfeiture in a manner different from that pro- 
vided by law (Stoever vs. Whittman, 6 Bin., 417) ; requiring 2,240 
pounds for a ton when the statute provides 2,000 pounds shall be 
a ton, unless otherwise specified in the contract (Evans vs. Myers, 25 
Pa. St., 114 ; Green vs. Moffett, 22 Mo., 529) ; that when a seller of 
goods receives the consignee’s note, without the buyer’s indorse- 
ment, the latter is discharged, and the maker of the note alone is 
responsible (Prescott vs. Hubbell, 1 McCord, 94) ; so of a usage 
contrary to the rule caveat emptor (Barnard vs. Kellogg, 10 Wall., 
383 ; Dickinson vs. Gay, 7 Allen, 29). The cases of Johnson vs, 
Gilfillan (8 Minn., 395; Gil., 352) and Globe Milling Co. vs. Minne- 
apolis Elevator Co. (44 Minn., 153) are in the same line. These are 
but a few of the cases that might be cited to the same effect. But 
where the rule of law is established, not merely to define the rights 
of parties under particular circumstances, but to protect those 
rights by enforcing good faith and fair dealing between them, the 
reason for excluding local usage to the contrary of the rule is still 
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stronger. The requirement of good faith is the basis of the rules of 
law governing the duties of an agent to his principal. The agent 
is held to the utmost good faith in the business of his principal, 
and, to secure this, he is not permitted to place himself in a position 
antagonistic to the interest of his principal, nor to secure any ad- 
vantage to himself from the business without the full and free con_ 
sent of the principal. It was because such a usage would tend-to 
subvert this principle of the law of agency it was held in Farns- 
worth vs. Hemmer (1 Allen, 494) and Raisin vs. Clark (41 Md.. 158), 
that a usage permitting an agent employed to sell or exchange 
property to take commissions from both seller and buyer was void. 
There could be no question that, pending his agency, an agent of 
an insurance company authorized to issue policies cannot, without 
the consent of the company, treat the business represented by 
policies issued through him as in any sense his business, or the 
business of any one but his principal ; and, if he has authority to 
cancel policies, he could only exercise it for the benefit of his prin- 
cipal. A usage that he might cancel policies for his own advantage 
would be so subversive of all the principles underlying the rules of 
the law of agency as to be void. Defendants do not claim other- 
wise. Their claim amounts really to this: that by the usage, upon 
the revocation by the company of the revocable authority conferred 
on the agent. a part of the business, conceded to be that of the 
company up to that time, becomes the business of the agent, so 
that he may do with it what he pleases, and that as to that part of 
the business the revocation clothes him with power that he did not 
have before. The proposition would justify a custom that any 
agent, as soon as his authority should be withdrawn, might at once, 
for his own advantage, undo, so far as it could be undone, all the 
business that he had done for his principal. The rules of law es- 
tablished to secure and enforce good faith in fiduciary relations are 
so necessary and so salutary that no local custom to the contrary 
can be sustained. Order reversed. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO., oF FREEPORT 
v8. 


ROUNDS.* 


4 


An agent for an insurance company, possessing the power to contract for 
risks, write and deliver policies, collect premiums, and make indorse- 
ments upon policies, employed a clerk, and authorized him to transact 
the business for him in the agent’s name. The clerk, in the line of his 
employment, wrote the policy in suit, signing the agent’s name thereto, 
and the risk was reported to and approved by the company. Afterwards 
the agent indorsed upon the policy his approval of the assignment 
thereof by the insured to the purchaser of the property. Subsequently 
the clerk indorsed upon the policy permission for additional concurrent 
insurance, for the discontinuance of the night watchman and watchman’s 
clock, and any loss under the policy was made payable to the mortgagees, 
which indorsement was reported to the company in the agent’s name, 
and the attention of the latter was called thereto, who acquiesced in the 
same. In an action on the policy it was held that the act of the clerk in 
making the indorsement was the act of the agent, and was binding upon 
the company, to the same extent as if the same had been made by 
the agent personally. 

A local agent of an insurance company, who has the power to make a contract 
of insurance, has the authority to consent to additional insurance, and 
to accept notice of a change in the risk and of the placing of incum- 
brances on the property, unless there is some provision in the policy to 
the contrary. 


The indorsement upon a policy by such an agent of his approval of the 
assignment of a policy is binding upon the company, where the policy con- 
tains a clause that no assignment thereof shall be valid unless the same 
is indorsed thereon, and approved by the company or its regular agent in 
writing. 

In an action on an insurance policy, which contained a stipulation reserving 
to the company the right to cancel the risk at any time by returning the 
premium pro rata for the unexpired term, or tendering it to the repre- 
sentative of the insured, it was held that to rescind the policy the com- 
pany must notify the assured of the cancellation, and pay or tender to 
him the amount of the unearned premium. 


James R. Wasu, Avams & Scort, and I. W. Lanstne, for Plaintiff 
wn Error. 
Trssets, Morey & Ferris and 8. 8S. Parks, for Defendant in Error. 


Norvat, J. 
This action was brought upon a fire insurance policy issued by 


the plaintiff in error April 16, 1889, to the Gazette Journal Company 

of Hastings, whereby it insured said company to the amount of 

$1,000 on its printing outfit for the term of one year. After the 

issuing of the policy, the property was sold to S. P. Rounds, Jr., 
* Decision rendered, Nov. 23, 1892. Syllabus by the Court. 
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and the policy was assigned to him on June 1, 1889. The property. 
was destroyed by fire on the 29th day of July, 1889. The defense 
was that the insured had violated certain conditions of the policy, 
whereby the poiicy became void. Plaintiff below recovered a 
judgment for $650, and the defendant company prosecutes a 
petition in error to this court. It is conceded that the judgment is 
for the proper amount, if plaintiff below is entitled to recover 
anything. The policy contained, among others, the following stipu- 
lations :— 


1. If the insured shall cause the building, goods. or other property to be 
described in this policy otherwise than as they really are, or make any false 
representations as to the character of the hazard, this policy shall be void; or 
if the risk shall be increased from any cause whatever within the knowledge 
of the insured during the continuance of this policy, unless notice thereof be 
given to this company, and consent to such increased hazard be indorsed 
hereon upon the payment of proper additional premium therefor, this policy 
shall be of no force. 3. No assignment of this policy shall be valid until the 
assignment is indorsed hereon, and approved by this company, or its regular 
agent, in writing ; and this company reserves the right to approve the trans- 
fer or not; and in case of such assignment or transfer of this policy, or of 
any interest in it, without such consent, this policy shall immediately cease. 
5. When property insured by this policy, or any part thereof,shall be alienated 
or incumbered; or in case of any transfer or change of title to the property 
insured, or any part thereof, or of any interest therein, without the consent of 
the company indorsed hereon; or if the property hereby insured be levied 
upon, or taken into possession or custody, under any legal process; or if the 
title or possession be disputed in any proceedings at law or equity; or if the 
property be advertised for sale under a deed of trust or mortgage ; or if a suit 
be commenced to foreclose a mortgage on the property insured ; or if voluntary 
or involuntary proceedings in bankruptcy by or against the insured be com- 
menced, this policy shall at once cease to be binding upon thiscompany. 9. The 
insured under this policy must obtain consent of this company for all 
additional insurance -or policies, valid or invalid, made or taken before 
or after the issue of this policy on the property hereby insured, and for 
all changes that may be made in such additional insurance, and have such 
consent indorsed on this policy, otherwise the insured shall not recover in 
case of loss; and in case of any other policies, whether made prior or subse- 
quent to the date of this policy, the insured shall be entitled to recover 
of this company no greater proportion of the loss sustained than the sum 
hereby bears to the whole amount of policies thereon; and, in case of the in- 
sured holding any other policy in this or in any other company on the 
property insured, subject to the conditions of average or coinsurance, this 
policy shall be subject to average and coinsurance in like manner, at the 
option of this company. 


It is contended that the policy was invalid, because the Gazette 
Journal Company sold the property insured to defendant in error 
without the written consent of the insurer, and for the further 


reason that defendant in error took out other insurance without 
Vou. XXIL—4, 


‘ 
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the written consent of the company indorsed on the policy. The 
policy, when issued, authorized concurrent insurance to the amount 
of $8,000, and policies aggregating that sum were in force 
at the time defendant in error purchased the property. Subse- 
quently he placed $2,000 additional insurance. Prior to doing so, 
the policy in suit was taken to the office of L. M. Campbell, the 
local agent of the company at Hastings, for the purpose of having 
indorsements made thereon. Mr. Campbell being out of the city, the 
policy was left with one Winslow, a clerk of Mr. Campbell, to make 
the indorsements, who, on July 1, 1889, wrote upon the face of the 
policy the following :— 

Night watchman and watchman’s clock discontinued. $10,000 total con- 
current insurance permitted. Loss payable first to the Nebraska Loan 
and Trust Co.; second, to Wigton & Evans. L. M. CAMPBELL. 

Counsel for plaintiff in error dispute the authority of Mr. Win- 
slow to make the indorsement. The proofs show that he had, prior 
to this transaction, performed considerable work for Mr. Campbell 
in the insurance business; that he signed Mr. Campbell’s name to 
the policy in suit; that a copy of the indorsement in question was 
forwarded to the company, and it recognized the same as being the 
act of its agent by the secretary of the company writing Mr. Camp- 
bell in reference thereto the following letter, under the date of 
July 17th, 1889: 

L. M. Campbell, Esq., Hastings, Neb.—Dear Sir: We have your indorse- 
ment, dated July Ist, on Pol. No. 379, Gazette Journal Co. We say to you 
very frankly that we do not propose to accept your indorsement, and if you 
will consult our prohibited list you will see that we do not write personal 
property mortgaged or incumbered. We must ask you to immediately cancel 
this policy. Please do not stop to argue the question in this instance, but let 
us have the policy with as little delay as possible. Yours, truly, 

Wo. TREMBOR, Secy. 

While the company declined to accept the indorsement, its re- 
fusal so to do was not because Winslow signed the name of L. M. 
Campbell thereto, but solely on the ground that the property 
covered by the policy was incumbered. If Mr. Winslow could 
bind the insurer by signing Mr. Campbell’s name to the policy in 
suit, it ought to be bound by the indorsement in question, to the 
same extent as if it had been made by Mr. Campbell personally. 
It was, in effect, his act. It was within the scope of the authority 
conferred by Campbell, and, after the indorsement was made, 
Mr. Campbell recognized the same, and never repudiated the act: 
Duluth Nat. Bank vs. Knoxville Fire Ins Co. (Tenn.); Bodine vs. In- 
surance Co., 51 N. Y. 117; Insurance Co. vs. Fahrenburg, 68 Il. 
463; May, Ins., §154; Woods, Ins., § 409. 
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It is urged that the indorsement was not binding until approved 
by the company, and that it, immediately after receiving notice 
thereof, rejected it, and ordered the policy canceled. There is no 
provision of the policy which requires that such an indorsement 
should be made by any particular officer of the company, or 
that the policy must be sent to the home office of the company for 
such purpose. It only specifies that the policy shall be void where 
the property insured is alienated or incumbered, unless the consent 
of the company is indorsed on the policy. A local agent having the 
power to make a contract of insurance has authority to make indorse- 
ments upon a policy of insurance like the one in question, and, when 
so made, the company will be bound thereby. If the policy was in- 
validated by the placing of the mortgages upon the property, why 
did the company order the agent to cancel the risk? By so doing 
it recognized that the policy was still in force. While the company 
declined to approve of the indorsement, the insured was not notified 
of such fact until after the fire. The indorsement was binding 
upon the company until the insured received notice of its rejection. 
As no such notice was ever received by defendant in error before 
the loss, the incumbering of the property did not invalidate the 
contract. The assignment of the policy was a sufficient approval 
of the transfer of the property by the Gazette Journal Company to 
defendant in error. The assignment was made upon the back 
of the policy, and was approved by Mr. Campbell, the local agent of 
the company. It is claimed that the secretary was the proper per- 
son to approve of the transfer, and that defendant in error had 
notice of the fact, inasmuch as in the blank form of approval 
printed on the policy, at the end of the line left for the signature of 
the person approving it, appears the abbreviation “Secy.” Doubt- 
less the secretary of the company could have approved of the 
assignment in question, but we are unwilling to concede that he 
was the only person possessing such authority. On the blank 
assignment printed on the policy appear these words: “ Local 
agents will enter at once on the policy register all assignments 
approved by them, and report the same to the company.” In 
addition to this, it is expressly stipulated in the body of the policy 
that “no assignment of this policy shall be valid unless the assign- 
ment is indorsed hereon, and approved by this company or its 
regular agent in writing,” etc.; thus making it clear that a regular 
agent of the company is empowered to approve of the transfer of 
the policy. The assignment in this case was made by the proper 
person, and a report thereof was duly sent to the home office of the 
company. No objection or protest was made to the insured against 
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the transfer until after the loss in question, and it cannot now be 
heard to insist that the assignment was unauthorized. 

Counsel for plaintiff in error insist that, inasmuch as Mr. Rounds 
took out other insurance on the property, the policy in suit was 
thereby invalidated. The indorsement made upon the policy, to 
which reference has already been made, was sufficient authority 
for the placing of the additional insurance. Written consent was 
given for $10,000 current insurance, and the total! amount covered 
by policies in force did not exceed that sum; so that the increased 
insurance was not in violation of the terms of the contract, and 
did not avoid the policy. 

The plaintiff in error insists that the contract is void because the 
night watchman and the watchman’s clock were discontinued, 
There are several answers to this contention: Ist, consent for 
their being withdrawn was indorsed upon the policy; 2d, there 
is no evidence to show that they were in fact ever withdrawn; 34d, it 
does not appear that either a watchman or a watchman’s clock was 
in the building at the time the insurance was written. The policy 
stipulates that the increase of the risk from any cause dur- 
ing the continuance of the insurance invalidates the policy, 
unless notice thereof is given to the company, and consent to such 
increased hazard is indorsed on the policy. It requires no argu- 
ment to show that, if there was no watchman or clock kept in the 
building when the contract of insurance was entered into, the 
placing of them therein afterwards, and their subsequent with- 
drawal, would not be increasing the risk, within the meaning of the 
terms of the policy. To constitute a violation of the contract, the 
hazard must have been greater than it was when the policy was 
issued. 

It is finally urged that the company is not liable because the 
contract was canceled before the fire. We do not yield assent to 
the proposition that the risk was canceled, within the meaning of 
the policy. It is true, the company wrote to Mr. Campbell. its 
local agent at Hastings, ordering the cancellation of the policy, and 
the latter, before the fire, sent the policy to the company, but no 
notice was ever given Mr. Rounds of the intention of the company 
to cancel the risk, or that it desired so to do; nor was the unearned 
premium ever paid or tendered to the assured. The policy was 
never delivered to the agent for cancellation, but had been left in his 
hands for the purpose of having the indorsements above referred to 
entered thereon, and was never returned to the insured. The 
third stipulation in the policy reads as follows: “This company may 
cancel this policy at any time by returning the premium, pro rata 
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for the unexpired time, or by tendering it to the representative of 
the insured.” The company had no power or authority to termin- 
ate the insurance without complying with the above provision 
by refunding or tendering back a ratable proportion of the pre- 
mium for the unexpired term. Since this was not done, the policy 
remained in force, and was binding upon the company: May, Ins. 
§ 67; Insurance Co. vs. Massey, 33 Pa. St., 221; Insurance Co. vs. 
Botto, 47 Ill., 516; White vs. Insurance Co., 120 Mass., 330; Lattan 
vs. Insurance Co., 45 N. J. Law, 453; Insurance Co. vs. Curtis, 32 
Mich., 402; Insurance Co. vs. Keating, 46 Ill., 395; Van Valkenburgh 
vs. Insurance Co., 51 N. Y., 465; Griffey vs. Insurance Co., 100 N. 
N. Y., 417; Farnum vs. Insurance Co. (Cal.) There being no error in 
tue record, the judgment is affirmed, with costs. Judgment ac- 
cordingly. The other judges concur. 


UNITED STATES CIRCUIT COURT. 


E. D. Missour!, E. D. 


NEWCOMB 
v8. 
IMPERIAL LIFE INS. CO.* 


The company’s contract with an agent provided for solicitation of pre- 
miums on the ‘ natural-premium plan,’ for certain commissions, and for 
the continued payment ofa certain per cent of such commissions as should 
subsequently be collected by the company during five years, in case of 
the discontinuance of the agency for any cause except dishonesty. The 
contract could be terminated by the company for failure to render an 
accounting, for dishonesty, and the violation of certain regulations. 

Held, That the subsequent abandonment of the natural-premium plan, and 
refusal to allow further soliciting under such plan, was a wrongful ter- 
mination of the agency. 


Held, 'That subsequent efforts by the company to induce parties insured 
through the agent to change their policies to the level-premium plan 
was a violation of the agreement regard‘ug payment of a percentage of 
the commissions. 

Held, That in case of abandoning the agency without cause under such an 
agreement, an action will not lie against the company as upon a quan- 
tum meruit. 


Held, That where such contract is wrongfully terminated by the principal, 
and damages are recoverable for violation of express contract, a request 
for assessment of damages, as upon quantum meruit, will not sustain a 
general demurrer. 


Hiram J. Grover, for Plaintiff. 
Cuas. Nacex, for Defendant. 


* Decision rendered, September 9, 1892. 
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Tuayer, D. J. 

1. It cannot be admitted to be a sound proposition of law that in 
every case where a person engages to render services for another 
for a stipulated time and price, he may at any stage of the work 
undertaken abandon it without legal excuse, and sue his employer 
upon a quantum meruit for the services actually rendered, leaving 
his employer to offset against a recovery such damages as he may 
have sustained by the nonfulfillment of the cbntract. In the lead- 
ing case of Britton vs. Turner (6 N.H., 494), that rule was applied to 
an ordinary hiring contract. It has also been applied to contracts 
to furnish labor and materials where the labor and materials fur- 
nished were of value to the employer, and had been accepted: 
Yeats vs. Ballentine, 56 Mo., 530; Eyerman vs. Association, 61 Mo., 
489; 2 Pars. Cont., pt. 11, § 5. See, also, Bish. Cont., §§ 1442, 1444, 
1445, and citations. But the rule in question is necessarily subject 
to some limitations, and is not of universal application to contracts 
of all descriptions. For example, where a person agrees to act as 
agent and solicitor for a life insurance company for a stated com- 
mission to be paid on premiums collected, he cannot abandon the 
agency at any time without cause, and sue the company upon a 
quantum valebat for services rendered; and it goes without saying 
that an agent working under such a contract cannot sue his prin- 
cipal upon a quantum valebat for services rendered, if the agency 
is lawfully terminated by the principal, in pursuance of a power re- 
served in the contract so to terminate it. 

The present suit having been brought by the plaintiff upon a 
quantum valebat to recover the reasonable value of services ren- 
dered during a period of years while he was acting as agent and 
solicitor of the defendant for an agreed commission to be paid on 
premiums, the court holds, contrary to the contention of counsel, 
that to maintain such an action it is necessary that the complaint 
should show either that the agency was wrongfully terminated by 
the defendant or that the defendant has in some respect violated the 
agency contract. 

The first question to be considered, therefore, is whether the com- 
plaint does show that the agency was wrongfully discontinued, or 
that the contract between the parties was broken by defendant. 
It is averred in the complaint, in substance, that the plaintiff was 
appointed agent of the defendant company to solicit insurance in a 
certain territory on what is termed “the natural premium plan of 
insurance;” that the contract between the parties contemplated that 
the plaintiff should solicit policies based upon the “natural pre- 
mium plan,” as distinguished from “the level premium plan,” and 
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that that mode of insurance affords an agent or solicitor greater 
facilities for securing risks than the ordinary methods of insurance 
in vogue among life companies. It is further averred, in substance, 
that on or about the 14th day of April, 1891, while the agency con- 
tract was in force, the defendant company ceased to do business 
on “ the natural premium plan,” and refused to permit the plaintiff 
to solicit risks on that plan. It must be held, without doubt, that 
if the plaintiff was appointed an agent of the defendant company to 
solicit risks according to one method of insurance, and the com- 
pany subsequently abandoned that mode of transacting its business 
without his consent, and refused to permit the plaintiff to solicit 
risks according to such method or plan, then it, in effect, terminated 
the agency, and the act of the company in so doing was wrongful, 
unless, by the provisions of the contract existing between the par- 
ties, the company had reserved to itself the power of terminating 
the agency whenever it thought proper. Whether it had such 
power involves a brief reference to the agency contract. ‘That 
agreement is not set out in full in the complaint, but a copy is at- 
tached thereto and the court has deemed it advisable, in disposing 
of the particular question now under consideration, to treat the in- 
strument as fully incorporated into the complaint. By the terms 
of the contract the plaintiff was appointed general agent of the de- 
fendant company for the city and county of St. Louis, but the dura- 
tion of the agency was not explicitly stated. It was provided that 
he should receive, as compensation for his services as agent, a cer- 
tain commission on all first premiums paid on policies issued under 
the contract, as well as a certain commission on all renewal pre- 
miums subsequently paid. There were many other provisions in 
the agreement defining the agents powers and duties, and prescrib- 
ing the manner in which the business of the agency should be 
transacted, but the only other provisions to which particular refer- 
ence need be made are the following :— 

17. The company hereby agrees, in case of discontinuance of this agency 
(for any cause except dishonesty) at any time after the said Newcomb shall 
have $300,000 of insurance in force, to collect the premiums possible, and to 
pay to him, or his legal representatives, quarter-yearly, the sum of 80 per 
cent of the renewal commissions collected on all unexpired renewals on the 
several forms of policies herein named, as provided for in this contract, for a 
period of five years from the time of such discontinuance; but he shall have no 
such renewal interest, unless he shall have procured at least $300,000 of in- 
surance, which shall be in force at the time of such discontinuance. 

18. This contract may be terminated upon the neglect or refusal of the said 
Newcomb to account for all moneys belonging to the company according to 
rule 7, or for dishonesty, or for noncompliance with any of the foregoing rules 
and instructions. 
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In view of these provisions of the contract, and in view of the 
fact that the plaintiff was to be compensated for his services by a 
commission on renewal premiums, and therefore had a vital in- 
terest in the continuance of the agency, the court concludes that it 
was not competent for the defendant company to terminate the 
agency at its mere pleasure. If it was the intention of the parties 
that the defendant might terminate the agency at will, and in that 
event should only be bound to pay the plaintiff a renewal commis- 
sion for the period of five years, as specified in the seventeenth 
clause of the contract, then there was no occasion for the insertion 
of the eighteenth paragraph of the agreement, which enumerates 
the causes which would justify a revocation of the agency. As the 
parties have themselves stated what shall be deemed a sufficient 
cause for terminating the agency, an implication arises that it can 
only be lawfully terminated for one of the specified causes, or by 
mutual consent. The seventeenth clause of the contract evidently 
means that the renewal commission shall be paid for the period of 
five years after the discontinuance of the agency if discontinued 
forany of the specified causes other than dishonesty. It was not 
intended, as the court thinks, to fix the measure of damages or 
compensation in case the agency was terminated by the defendant 
company at its pleasure, and without the existence of any of the 
enumerated causes. 

It follows, therefore, that the complaint shows that the agency in 
question was wrongfully discontinued, and the demurrer is not well 
taken, in so far as it assumes that the defendant has merely exer- 
cised a right to terminate the agency, which was reserved to it by 
the terms of the contract. 

2. The court is furthermore of the opinion that a general demur- 
rer to the complaint, such as has been filed, is not tenable, even 
though the court has erred in the conclusion last announced, that 
the agency was wrongfully terminated by the defendant company. 
By the seventeenth paragraph of the contract it will be observed 
that the company agreed, in case of a discontinuance of the agency 
for any cause except dishonesty, after the plaintiff had secured 
$300,000 of insurance in force, to collect the premiums possible, 
and to pay to the plaintiff 80 per cent of the renewal commissions 
provided for in the contract for the period of five years. This 
covenant must be held to imply that the company would make rea- 
sonable efforts to induce parties who had become insured through 
plaintiff's solicitation to renew their policies, and that it would also 
make reasonable efforts to collect the renewal premiums in which 
the plaintiff had an interest. At all events, the defendant had no 
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right to interpose obstacles in the way of the renewal of such poli- 
cies. But the complaint avers, in substance, that, after discontinu- 
ing the agency in the manner before indicated, the defendant, in 
violation of its agreement, entered upon a scheme, the purpose of 
which was to induce persons whom plaintiff had insured on the 
“natural premium plan” to give up and abandon their policies. 
The details of this scheme, and the acts done in furtherance of the 
same, to get rid of all policies issued on the “natural premium 
plan,” are fully stated in the complaint. 

The court concludes that this portion of the pleading shows a 
violation of the agreement such as would entitle the plaintiff to re- 
cover damages in some amount, even though it be conceded that, 
under the contract, the defendant company had the right to termi- 
nate the agency at its pleasure. The question does not arise upon 
this demurrer whether, for a breach of the contract such as is last 
described, an action should be brought upon the contract, or 
whether for such breach the contract may be abandoned, and a 
recovery had upon a quantum valebat. The facts are stated with 
sufficient fullness in the present complaint to sustain a judgment for 
damages, treating the action as a suit upon the contract, even if a 
suit upon a quantum valebat cannot be maintained; and, when all 
the facts are stated in a complaint entitling a plaintiff to recover 
damages as for the violation of an express covenant, a general de- 
murrer will not be sustained even though the plaintiff has asked to 
have his damages assessed as upon a quantum valebat. 

The demurrer to the complaint must accordingly be overruled, 
and it is so ordered. 


> © 
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COURT OF APPEALS OF NEW YORK. 


GEORGE C. CARPENTER ET AL., Respondents, 
v8. 
GERMAN-AMERICAN INS. CO. Appellant.* 


Where the sub-agent of the general agent was sent to arrange the insurance, 
and was informed that the property was held under a contract of pur- 
chase, this was notice to the company that insured was not sole owner. 


Where notice was promptly given, and adjusters from the company came 
and examined into the circumstances, and experts were procured by in- 
sured, who was several times required to be absent at a distance on busi- 
ness, and the preparation of proofs was after various delays placed in the 
hands of an insurance man, who delayed further the work, a delay of 115 





* Decision filed, October 4, 1892, 
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days in furnishings proofs wus not unreasonable. The subsequent exam- 
ination of plaintiff under oath was waiver of such delay. The contract 
of sale was made by a bank which was the beneficial owner in its own 
name, but the legal title was in the president who acquiesced in the con- 
tract under which payments were made. 
Held, that the president would be estopped from asserting any rights as 
against the insured, who therefore had an insurable interest. 


Martin W. Cooks, for Appellant. 
Grorce Wapsworts, for Respondents. 
ANDREWS, J. 

It must be assumed, in disposing of this appeal, that Andrews, 
the sub-agent of Mandeville, before the original policy was issued, 
of which the policy upon which this action is brought is a renewal, 
was sent by Mandeville to inspect the premises and arrange the in- 
surance, and that he was then informed by the plaintiff that the 
property upon which the’insured building was erected was held 
under a contract of purchase from the State Bank of Elizabeth, 
New Jersey. If this constituted notice to the defendant, then, 
within our decisions, the policy was not avoided by the printed 
condition that if the assured is not the “sole, absolute, and uncon- 
ditional owner of the property insured, or if said property be a 
building and the insured be not the owner of the land on which 
said building stands, by title in fee simple, and this fact is not ex- 
pressed in the written portion of the policy, this policy shall be 
void:” Van Schoick vs. The Niagara Fire Ins. Co., 68 N. Y., 434. 

It appears that Mandeville was a general agent of the defendant, 
clothed with power to make contracts of insurance and to issue 
policies, and was furnished with printed forms, which he filled up 
as occasion required. He was agent for several other companies 
also, which presumably upon the evidence was known to the 
defendant. Andrews had been employed by him for several vears 
before the policy in question was issued, to solicit insurance, acting 
as Mandeville’s clerk and employe. It has been the common 
custom and practice of agents of insurance companies, having the 
power of general agents, to employ subordinates to render services 
similar to those rendered by Andrews, and we have held that 
notice to such a sub-agent while engaged in soliciting insurance of 
any fact material to the risk, and which affects the contract of 
insurance, is notice to the company and binds the company to the 
same extent as though it had been given directly to the agent him- 
self: Arff vs. Star Ins. Co., 125 N. Y., 57; Bodine vs. Exchange 
Ins. Co., 51 N. Y., 123. 

The point, therefore, based on the condition as to the ownership 
of the insured property must be overruled. 
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Another question relates to the delay in serving proofs of loss. 
The fire occurred October 10,1883. The proofs of loss were not re- 
ceived by the company until February 2, 1884, 115 days after the 
fire. The policy provides that in case of loss “the assured shall 
give immediate notice thereof, and shall render to the company a 
particular account of said loss under oath,” embracing certain facts 
specified. Under this clause it became the duty of the plaintiffs to 
furnish proofs of loss within a reasonable time. What is such 
reasonable time may become a question of law, as where there has 
been a long delay, unexcused, and the company has not waived a 
compliance with the requirement of the policy. But in cases where 
circumstances are shown which reasonably justify the delay, or the 
insured acted with reasonable promptness in view of all the facts 
disclosed, having regard@ both to his own situation and the pro- 
tection of the company, it may be a question for the jury whether 
the provision as to proofs has been violated. So, also, it is compe- 
tent for the company, either before or after the alleged delay, to 
waive an insistence upon this clause, and such waiver may be ex- 
press or it may be implied from conduct inconsistent with an 
intention to rely upon this defense. 

In this case it appears that notice of the fire was given by the 
plaintiff to the company on the same day on which it occurred. 
Adjusters of companies represented by Mandeville came to the 
premises a few days afterwards and examined into the circumstances. 
The plaintiffs, according to their evidence, proceeded to secure a 
millwright and another expert to make estimate of the value of the 
machinery and property burned or injured. When this had been 
accomplished, after considerable delay, the matter of preparing the 
formal proofs was put in charge of an insurance man, who delayed 
the preparation for about a month. The principal plaintiff, after 
the fire and before the proofs were forwarded, was called to Phila- 
delphia several times on important business connected with the 
delivery of cattle under contracts made by him before the fire, and 
was unable to give personal attention to the preparation and 
forwarding of the proofs. 

Under the circumstances, we are not prepared to say that it 
could be ruled as a question of law that the delay in furnishing the 
proofs was unreasonable. The performance of the stipulation as to 
proofs of loss is not made a condition of liability of the defendant 
by the terms of the policy, but it is a condition of recovery. The 
furnishing of proofs of loss promptly may, in many cases, be impor- 
tant to the pretection of the rights of the insurer against fraud, and 
the company may insist upon prompt action by the assured. But 
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when, as in this case, the matter was left open, under the obligation 
expressed in the policy without more, we cannot, under the circum- 
stances disclosed, say, as matter of law, that the delay was 
unreasonable. 

We think, also, the insistence of the company upon the right to 
examine the plaintiffs under oath upon matters relating to the loss, 
made in the letter of February 20, 1884, and their subsequent 
examination by the defendant, was a waiver of any objection 
founded on the delay in serving proofs of loss. It is claimed that 
the demand contained in the letter was conditioned upon the assent 
of the plaintiffs that such examination should not be construed as 
a waiver by the company of the objection. The letter is at least 
equivocal. The plaintiffs could not safely refuse to submit to an 
examination, and the letter does not state that the company would 
dispense with the examination in case the plaintiffs did not acqui- 
esce in the condition. 

The points as to the proofs of loss, and the exception of the 
defendant based thereon, are not, we think tenable. 

The remaining question relates to the claim that the plaintiffs, at 
the time of the insurance and of the fire, had no insurable interest 
in the building, which was, in part, the subject of the insurance. 
It is doubtless true that the State Bank of Elizabeth, the vendor ia 
the contract of sale to the plaintiffs, had no legal title to the 
property embraced therein. It was, however, the beneficial 
owner. The bank owned the mortage and bid off the property on 
the foreclosure in 1877, but its agent at the sale, under advice of its 
attorney, directed the conveyance to be made to Mr. Kean, the 
presideut of the bank, because of the statue of Pennsylvania which 
prohibited any foreign corporation from acquiring and holding any 
real estate within the commonwealth “directly in the corporate 
name, or by or through any trustee or other device whatsoever, un- 
less specially authorized to hold such property by the laws of this 
commonwealth:” Purdon’s Dig., § 56, p. 292. 

Mr. Kean paid nothing for the property and acknowledged that 
it belonged to the bank, and never made any claim to it whatever. 
He knew of the negotiation between the bank and Carpenter for the 
sale and purchase of the property, and advised and consented to 
the contract by the bank, and was fully acquainted with the fact 
that Carpenter was paying the purchase money of the land in 
reliance upon the ownership of the property by the bank. The 
bank, Carpenter and Kean acted in good faith, supposing that the 
bank held the legal title to the land. The officers of the bank had 
forgotten that the title had been taken in Kean’s name, and for this 
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reason the contract with Carpenter was made in the name of the 
corporation. 

We deem it unnecessary to go into the abstruse questions which 
have been argued at the bar as to the legal and equitable right to 
the land as between the bank and Kean, growing out of the convey- 
ance to the latter of the legal title on the foreclosure sale. Assum- 
ing (but without deciding) that the bank could not, in view of the 
Pennsylvania statute, have established a trust in its favor, enforcible 
against Kean, or compelled him to convey the legal title to the cor- 
poration, yet it is we think very plain that as between Carpenter on 
the one side, and the bank and Kean on the other, Carpenter, on 
the performance of his contract, could have maintained a suit in 
equity to compel the bank and Kean to convey the land. Kean 
would be bound by the plainest principles of equity and justice to 
muke the contract good, which was entered into with his advice and 
upon which Carpenter had advanced his money. It would be 
no answer that Kean d:d not act mala fide, but supposed that the 
legal title was in the bank. He stood by and encouraged the sale 
and knew of the payment of the purchase money by Carpenter in 
reliance upon the right of the bank to sell the property: Storrs vs. 
Barker, 6 Johns. Ch., 166; Continental Nat. Bank vs. Nat. Bank of 
Commonwealth, 50 N. Y., 576; Thompson vs. Simpson, 128: id., 
270. His mistake prejudiced no real right or equity in the land. 
He asserted none therein, and now acknowledges that the bank is 
entitled to the benefit of the policy. 

The principle of equitable estoppel applies with persuasive force 
against Kean, preventing him from asserting as against Carpenter 
any right in the land, and a court of equity would require him to 
convey so that the just expectations of Carpenter should not be dis- 
appointed. Carpenter had therefore an insurable interest in the 
property. 

The questions decided dispose of all the material points in the 
appeal. 

The result is that the judgment should be affirmed, with costs. 

All concur. 
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FARMERS’ MUTUAL INS. CoO. 
vs. 


HARRISON W. KRYDER.* 


The policy of a mutual company insured a barn and “contents therein ” 
against fire and lightning. 


Held, that ‘“‘ contents” could only designate such things as might be actually 
in the barn at the time of loss. 


Held, that horses usually kept in the barn, but killed by lightning while at 
work a few feet away, were not covered. 

Held, that a statement by the agent, at the time of insuring, that such risk 
would be covered, did not affect the case when the insured could see and 
read his contract. 


CRUMPACKER, J. 

The Farmers’ Mutual Fire Insurance Association is a mutual fire 
insurance company, organized under the laws of this state for the 
purpose of insuring farm property exclusively, in Allen County. 
On the 10th day of March, 1890, Kryder became a member of said 
company, and it issued a policy to him for $1,400, insuring him 
against loss by fire or lightning, distributed as follows:—Frame 
dwelling-house $400; contents therein $300. Frame barn $400; 
contents therein $300. The application described the property and 
distributed the insurance in the same manner as the policy. Upon 
the back of the policy the company’s articles of association and by- 
laws were printed, and by apt reference in the policy they were 
made part of it. At the time the policy was issued Kryder had 
three horses in the barn, besides harness, vehicles, tools, farm im- 
plements, hay and grain. He usually kept these horses iu the barn, 
except when they were out temporarily for ordinary use as farm 
horses. He sold one of the horses in the barn at the date of the 
policy and purchased another, which he kept and used in the place 
of the one sold. On the eighth day of July, 1890, Kryder was haul- 
ing wheat with one of the horses he had in the barn at the date of 
the policy,and the one subsequently purchased,and while approach- 
ing the barn with a load of wheat, both of said horses, when about 
fifty feet from the barn, were struck and killed by a shaft of light- 
ning. Suit was brought upon the policy to recover the loss, and 
the plaintiff obtained judgment for the value of both horses. There 
was no limit to the duration of the policy, provided assessments 
were paid and the conditions were kept by the assured. Notice 
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and proof of loss were duly furnished. It appears that the com- 
pany’s agent examined the horses in the barn before taking the risk, 
and represented to plaintiff that they would be covered by the policy 
as well while being used out of the barn as when standing in it; but 
plaintiff read the policy and application before accepting the insur- 
ance. These facts are disclosed by the pleadings, and also. by the 
special findings, and they sufficiently present the question involved 
in the appeal, viz: were the horses at the time they were killed 
within the protection of the policy? Obscure and equivocal pro- 
visions in insurance policies are to be construed in favor of the 
insured. Security being the purpose of such contracts, they are to 
be construed with the view of effectuating that end, and regard must 
be had to the character of the property covered by the policy, and 
the nature of the use that is ordinarily made of it. One who in- 
sures his property in the absence of express restrictions in the con- 
tract may make such use of it as it is reasonably adapted to, with- 
out forfeiting the protection of the policy. Insurance upon a stock 
of merchandise kept for sale in the course of trade will give the 
insured the right to carry on his business in the ordinary way, and 
stock purchased to replace that which is sold will receive the bene- 
fit of the insurance. It would be unreasonable to suppose that one 
would insure in such a manner that he could get the benefit of the 
security only by suspending business. Risks of that character are 
termed “ shifting risks,” and the liability of the insurer has refer- 
ence to the property on hand at the time of the loss, instead of at 
the date of the policy. The contents of a barn of a farmer, from 
the nature of his vocation, are almost. constantly changing. Hay 
and grain raised one season are sold or consumed by stock and 
replaced by the crop of the season following. Tools and imple- 
ments wear out and decay with use and age, and others are pur- 
chased as the necessities require. Animals may die or be sold, and 
others reared or purchased to supplant them, so a long-term policy 
upon the contents of a barn of a farmer must be issued in contem- 
plation of these changes and belongs to the class of “ shifting risks ” 
above noted. These principles are well established, and, if the 
animals destroyed in the case before us were at the time of their 
destruction contents of the barn within the meaning of the policy, 
appellee would be entitled to recover for the horse purchased after 
the insurance was effected, as well as the other. But no personal 
property is described in the policy, and none is referred to therein 
even in general terms. It cannot be said that the insurance was 
limited to the property in the barn at the date of the policy, because 
it is apparent that the policy would cover any property such as is 
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usually kept in agricultural barns at any time during the terms of 
insurance. If there had been no horses in the barn when the 
policy was issued, it would cover those afterwards put in it as 
“contents.” Where personal property is insured by descriptive ex- 
pressions, though very general, and is represented in the applica- 
tions and policy as being contained in “a certain house or barn, or 
upon a certain farm,” such representations amount to a warranty 
that the property was in the place designated at the time the policy 
was executed, but not that it will remain there. Under such pro- 
visions the insured has the right to use the property in the usual 
manner without losing his protection, and he may remove it tem- 
porarily if it be necessary in making such use of it. There it is 
held that particular property is covered by the policy, and the 
designation of the place of its location is descriptive and designed 
merely to aid in its identification: McCluer vs. Insurance Co., 43 
Towa, 349; Holbrook vs. Insurance Co., 25 Minn., 229; Noyes vs. 
Insurance Co., 64 Wis., 415; Hawes vs. Association, 114 Pa. St., 431; 
Bradbury vs. Association, 80 Me., 396. 

In the case of McCluer vs. Insurance Co., supra, it was held that 
a policy insuring carriages “contained in a frame barn,” giving its 
location, covered a phaeton which was in the barn at the date of 
the policy, but was destroyed at a shop where it had afterwards 
been temporarily removed for repairs. In the opinion, however, 
the court said, ‘‘ In the case at bar there is nothing to indicate that 
it was the intention to insure the contents of the barn as such.” 

The case of Bradbury vs. Association, supra, was an action upon 
policies which covered the plaintiffs “frame stable and building 
occupied by assured as a hack, livery and boarding stable, situate,” 
ete., and his “carriages, sleighs, hacks, harnesses, blankets, robes 
and whips contained therein.” The suit was for the loss of a hack 
by fire while at the shop for repairs. The court held that there 
could be no recovery, because there was no particular property 
described in the policies of which the location could be descriptive. 
In deciding the question it was said: “ The policies insured such of 
the plaintiff's carriages, hacks, etc., as are contained in his stable 
at the time of the loss. We can see no other way for identifying 
the property covered by the policies.” There is a possible conflict, 
upon some of the propositions enunciated, between the Maine case 
upon the one side, and several of the others above cited upon the 
other; but an examination of those cases will demonstrate that the 
facts were clearly distinguishable from those in the case before us, 
and entirely different principles were applicable. There the prop- 
erties were described, but here no description was suggested or re- 
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ferred to in the policy so far as it is pertinent to the inquiry, except 
the barn and “contents therein.” The contents of the barn were 
insured as such, and any item of property which was not included 
in that destination was not within the terms of the policy. There 
is no other way of discovering the property insured. Appellee’s 
barn may have had the capacity to accommodate only three horses, 
and yet he may have had twenty upon his farm, which at one time 
or another, within the existence of the insurance, had been kept in 
the barn, and the construction contended for by appellee would re- 
quire ‘the insurance to follow and attach to all of these horses while 
owned by him and kept upon the farm. This would greatly en- 
hance the risk under the lightning clause in the policy, and perhaps 
five times as much property as could possibly be gotten into the 
barn at any one time would be embraced in the term “contents 
therein.” We cannot give the policy in question any such an inter- 
pretation. It is clear, we think, upon well understood principles, 
that no liability can accrue under the policy within the meaning of 
the term “contents therein,” except for such property as was 
actually in the barn when damaged or destroyed. 

The fact that the agent represented to appellee that his horses 
would be within the protection of the policy, whether in the barn 
or out, cannot affect appellant’s liability. The policy was read by 
appellee, and the representation was not of any material matter of 
fact, but of a question of law relative to the construction of the 
contract. Appellee has no right to rely upon such representations, 
and fraud cannot be predicated upon it: Burt vs. Bowles, 69 Ind., 1; 
Clodfelter vs. Hulett, 72 Ind., 137. Counsel for appellee have not 
favored us with a brief of the case. The judgment is reversed, 
with instru€étions to the trial court to restate the conclusions of law 
in accordance with this opinion and render judgment thereon in 
favor of appellant. 


VoL, XXIL—5. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


HAIRE 
v8. 
OHIO FARMERS’ INS. CO.* 


The policy was issued to the heirs of an estate and was effected by the widow, 
who had a dower right, in their interest. 


Held, that where the agent knew of such dower interest, her representation 
that it was unincumbered did not avoid the policy; nor was it affected 
by her subsequent insurance of her dower interest elsewhere. 


Burrsrriritp & Keeney, for Appellant. 
T. J. O’Brien and James H. Capper, for Appellee. 
Doranp, J. 

On January 2, 1888, the defendant, in consideration of $15, 
charged as a premium, issued its policy of insurance to the heirs of 
the estate of Eugene Weatherwax, insuring them for three years 
against loss or damage by fire to the amount of $1,500, and being 
$1,000 on a dwelling house and $500 on a barn, situated on prop- 
erty which was owned by Eugene Weatherwax at the time of his 
death. He died intestate, and at the time of his death he left 
surviving him as his sole heirs his two children, Don E. and Jessie 
E. Weatherwax, then infants of tender years, to whom the insured 
property descended, subject to the dower interest of his widow, 
Mary E. Weatherwax. The widow, with the advice and assistance 
of relatives, among whom was the uncle of the children, J. Weather- 
wax, looked after the children and their estate as any prudent and 
loving mother would do. The J. Weatherwax referred to was the 
agent of the defendant company at the time the policy was issued. 
He knew the exact condition of the title, and that the two children 
spoken of as heirs of Eugene Weatherwax were the owners of 
the fee of the property, and that the widow, who was their mother 
owned a dower interest therein. At that time these infants had no 
legally appointed guardian, and the application for the insurance 
in their behalf was signed by the mother, under the advice 
and direction of J. Weatherwax, the agent of the defendant com- 
pany. In September, 1890, Mary E. Weatherwax, by the advice 
and direction of a Mr. Hall, who was her uncle, and knew about 
the title and condition of the property, and who was at the time an 
agent of the Rochester-German Ins. Co., obtained an insurance 
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to herself on the property above referred to, and upon other 
personal property belonging to her, for an amount not exceeding 
$2,200, and not exceeding the interest of the assured in the property 
covered by the policy. On November 4, 1890, the barn burned. 
The agent of the Rochester-German Ins. Co., upon hearing of 
the loss, went to the house of Mrs. Weatherwax, and told her that 
he did not think his company was obliged to pay anything on its 
policy, but he was a friend of hers, and wanted no trouble, and he 
would return her the premium, and pay’ $350, if she would accept 
it, and cancel the policy issued by the Rochester-German Ins. 
Co. This she consented to do, and the matter, so far as that 
company was concerned, was then and there ended. Proofs of loss 
in behalf of the heirs of Eugene Weatherwax were made and pre- 
sented to the defendant company, and it declined to pay the loss. 
Herbert Haire was then duly appointed the legal guardian of 
the infant heirs, Don E. and Jessie E. Weatherwax, and this suit 
was brought by him, as such guardian, to recover against the 
defendant company on the policy first referred to for the loss 
sustained. The defendant contends that the policy in suit is void, 
because in the application signed by Mary E. Weatherwax she stated 
that the heirs of Eugene Weatherwax owned the property in fee 
simple, and that it was unincumbered, when in truth and in fact 
she, as widow, held dower interest in it, and also that because 
she stated in the proofs of loss that the subsequent insurance in the 
Rochester-German Ins. Co. was on ber dower interest, and that 
she had not procured any insurance upon the heirs’ interest 
in the property subsequent to the one issued by the defendant 
company, the policy is forfeited under a clause contained in it, 
which provides “that any misrepresentation, concealment, or false 
swearing in any statement or affidavit in relation to loss or damage 
shall cause a forfeiture of all claims under the policy.” No sus- 
picious circumstances were developed in relation to the fire, or 
what caused it, and no claim that it was not a bona fide loss was 
made; nor was there any contention that the loss on the barn did 
not equal or exceed the amount for which 1t was insured. Under 
these facts the circuit judge directed the jury to find a verdict for 
the plaintiff for the amount of the loss on the barn as expressed in 
the policy, amounting, with interest, to the sum of $524.33. The 
defendant claims error. 

We think the circuit judge was right. The heirs of Eugene 
Weatherwax, to whom this policy was issued, were the owners of 
the fee. There was no incumbrance upon the property. The only 
claim against it was the dower interest which the widow held in it, 
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and of which the agent of the defendant company had full 
knowledge at the time he issued the policy and accepted the pre- 
mium from her in behalf of the defendant. His knowledge must 
be considered as the knowledge of the company, and binding upon 
it; and it would be a gross injustice to permit the defendant, under 
such circumstances, to take the money of the insured, giving them 
to understand that the insurance is valid, and, when a loss occurs, 
repudiate the contract because of a technical variance from its con- 
ditions, but of which it, by its agent, had full knowledge; especially 
while at the same time it retains the money paid to it for a sup- 
posedly valid insurance. Such arule would be unsafe and inequit- 
able, and would enable the defendant to consider the contract good 
in so far as it contributes to its advantage, and to repudiate it when 
a loss occurs. Neither do we think that the policy of the Roches- 
ter-German Ins. Co. to Mary E. Weatherwax avoids the policy 
in suit. It was nota policy to the heirs of Eugene Weatherwax, 
and, so far as appears, they had no knowledge of it, and, if 
they had, it would not have deprived them of their rights under 
this policy. They could not prevent her from obtaining insurance 
upon her dower interest in this property. She had a right to do so 
if she choose, and it must be held as well-settled law that, in order 
to assert a forfeiture of this first policy, the second policy 
must have been made to the same persons mentioned in the 
first policy, and on the same interest in the same property: Amer. 
& Eng. Enc. Law, 1015; Carpenter vs. Insurance Co., 61 Mich., 635; 
Guest vs. Insurance Co., 66 Mich., 98; Hall vs. Insurance Co. 
(Mich.) This must dispose of the case in favor of the plaintiff. 
Some points were raised upon the trial in reference to the admission 
of certain testimony offered, but as, under the view we have taken, 
they are immaterial, they will not be noticed. The judgment of the 
circuit court will be affirmed, with costs of this court. The other 
justices concurred. 
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SUPREME COURT OF NEBRASKA. 


HANOVER FIRE INS. CO. Ef At. 
v8. 
SCHELLAK ET At.* 


7 
Objections to instructions to the jury must be made in the motion for a new 
trial, in order to have them reviewed by the supreme court. 


Objections to the rejection of certain testimony considered and overruled. 


The evidence in the case examined and considered, and held, that the dam- 
ages assessed by the jury are not excessive. 


Ald, that the petition states a cause of action. 


Bartiert, Crane & Barprice, for Plaintiffs in Error. 
Bowen & Bowen, for Defendants in Error. 


Norvat, J. 
Defendants in error recovered two judgments in the court below 
on a policy of fire insurance,—one against the plaintiff in error, 
the Hanover Fire Insurance Company, in the sum of $2,533.331; 
and the other against the plaintiff in error, the Citizens Insurance 


Company, for the sum of $1,266.662. The policy was for the sum 
of $4,000; two-thirds of said amount being insured by the Hanover 
Fire Insurance Company, and the other one-third of said sum being 
insured by the Citizens InsuranceCompany. The property insured 
was a two-story frame roof brewery and a two-story tin roof stone 
and frame ice house and beer vault, used by the assured for brew- 
ing purposes. There was $3,000 additional insurance upon the 
property. The buildings were totally destroyed by fire. Com- 
plaint is made in the petition in error, as well as the brief of coun- 
sel, of the giving of several paragraphs of the court’s instructions to 
the jury. We are unable to review the alleged errors in the in- 
structions, for the reason no objection to the charge of the court 
was made in the motion for a new trial: Paper Co. vs. Banks, 15 
Neb., 23; Railroad Co. vs. Ingalls, 15 Neb., 123; Railroad Co. vs. 
Walker, 17 Neb., 482; Weir vs. Railroad Co.,19 Neb., 212; Nyce 
vs. Shaffer, 20 Neb., 507; Railroad Co. vs. O'Donnell, 22 Neb., 475; 
Planck vs. Bishop, 26 Neb., 593. It is claimed that the court erred 
in not permitting the witness, Theodore Bauersuch, to answer the 
following questions propounded to him on cross-examination by 
plaintiffs in error: ‘‘ State when the malt house and the house ex- 
tending west of it was built.” “ How far is it from the south line of 
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the original building to the north line of the malt house?” It is 
contended that the purpose of these questions was to show that the 
policy had been invalidated by the unauthorized increase of the 
risk after the insurance was written by the erection of a structure 
near the insured premises. There is certainly nothing in the 
second question, standing alone, or when read in connection with 
the testimony which had been previously given, which in any man- 
ner tended to establish that the hazard had been increased. Had 
the witness answered, and the same had been the most favorable to 
the parties complaining, we are unable to perceive how it could 
have thrown any light on the question in controversy. It was 
quite immaterial when the malt house was erected. There is no 
dispute but that it was built before the policy thereon was written- 
If plaintiffs in error desired to prove that the structure extending 
west of the malt house was built after the contract of insurance 
was written, they should have so framed their question. As the 
first part of the interrogatory related to an immaterial matter, the 
objection to the whole was properly sustained. There is another 
reason why the refusing to allow the witness to answer these ques- 
tions is not ground for reversal. Plaintiffs in error, by pleading in 
their answers an arbitration between the parties of the damages 
sustained under the policy, in effect admit that the policy was in 
force at the time of the fire. There was testimony before the jury 
tending to prove that there was no increase of the risk after the 
policy was written. This phase of the case was submitted to them 
by the court upon proper instructions, and their findings ought not 
to be molested. So, also, was the question of arbitration properly 
submitted to the jury, and their finding was against plaintiffs in 
error. 

It is next insisted that the verdict is excessive. We find in the 
record evidence tending to prove that the premises insured at the 
time of the fire were of the value of $8,000 or over. There was a 
total destruction of the property, excepting foundation, which was 
worth about $200. The total insurance was $7,000, of which sum 
$3,000 was in companies other than plaintiffs in error. As the total 
amount of the policies did not exceed the entire loss, the jury 
would have been justified under the proofs in assessing damages 
against plaintiffs in error for the full amount of the policy. True, 
there was evidence before the jury from which they could have 
found that the total loss was less than $4,000, but they believed 
plaintiffs’ witnesses on the question of value, and we are not able to 
say that they were not justified in doing so. 
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It is finally insisted that the petition does not state a cause of 
action, because it does not allege that the losses are unpaid. The 
petition, after setting up the execution and delivery of the policy, 
and the total destruction of the buildings by fire,allege that plaint- 
iffs, by reason of said fire and the burning of said buildings, have 
sustained loss in the sum of $10,000; that said fire did not occur 
by reason of any act or negligence or procurement of the plaintiffs, 
or either of them, and that they have performed all the conditions 
of said policy to be performed by them. This was sufficient with- 
out averring that the damages had not been paid. Payment was a 
matter of defense, to be pleaded and proved by the defendants. 
Plaintiffs were not required to either allege or prove that the losses 
had not been paid. The judgment is affirmed. The other judges 
concur. 


SUPREME COURT OF MINNESOTA. 
PERINE 
GRAND LODGE A. O. U. W., or MINNEsOTA.* 


Perine vs. Grand Lodge (Minn.) followed as to the effect of the receipt and 
retention by the defendant of money for membership in the order. 

Statements made by an applicant for such membership (a kind of life insur- 
ance) in answer to questions formerly addressed to him in connection with 
such application, held to be representations only, and not warranties. 

Such questions being material, the answers thereto, so far as material, must 
be substantially true, or the policy will be avoided, even in the absence 
of fraud. 

The answer given to a material question may be immaterial and of no effect, 
even though untrue (in the absence of fraud), e. g., where the fact stated 
is not of itself material, and is so irresponsive to the question as to leave 
that wholly unanswered. 

So held concerning a question asking of what disease the mother of the appli- 
cant had died, and which he answered by saying that he did not know, 
explaining his ignorance by statements which may not have been in ac- 
cordance with the facts. 

The burden is on the insurer to allege in defence, and to prove the untruth- 
fulness of representations made by the applicant. 

Evidence held to justify the verdict. 

Proofs of death having been properly made, whereupon it became the duty 
of the defendant, in accordance with its constitution, to make provision 
for payment by assessment, and it having neglected to do so, and having 
declared that it would not pay, the reason therefor being that it denied 
its liability, held, that interest was chargeable from the time of such 
refusal, although no proper formal demand of payment had been made. 


* Decision rendered, Oct. 31, 1892. Syllabus by the Court 
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W. H. Avams and E. Souraworta, for Appellant. 

Merrick & Merrick, for Respondent. 

Dickinson, J. 

After a former appeal in this cause, the case was retired in the 
district court. The plaintiff recovered a verdict, and the defendant 
appealed from the judgment entered thereon. The questions raised 
as to the validity of the organization of the subordinate lodge, and 
the membership of Perine are substantially the same as on the for- 
mer appeal,and for the reason stated in our previous opinion, the as- 
signments of error relating to that subject are held not well founded. 
It is apparent thatthe lodge retained the money paid by Perine with 
knowledge, or at least notice of the facts, including the fact that it 
had been paid by him. The answers of Perine to the questions in 
the formal application to the defendant constituted representations 
only, and not warranties, as those terms are understood in the law 
relating to insurance contracts. The opinion in Price vs. Insurance 
Co. (17 Minn., 497, Gil. 473) so fully states the legal principles by 
which courts are guided in the construction of such instruments 
that we need only to refer to that case in support of the conclusion 
above stated. These statements, preliminary to the contract, were 
not made a part of it, but were collateral thereto,—inducements to 
the making of the contract. Reference to the case of Price vs. In- 
surance Co., supra, also renders it unnecessary to restate the legal 
destinction between warranties and representations. 

The questions to which attention is directed in this case, and 
which the defendant required the applicant to answer, were obvi- 
ously material, and the applicant was bound to answer them 
honestly and without concealment. In so far as the answers given 
to such questions were material, or may have been regarded by the 
insurer as being material, they must have been substantially true, 
in substantial accordance with the facts stated, or the policy would 
have been avoided, even though any misstatement was a mere rep- 
resentation, and not a warranty, and though it was made honestly, 
and not fraudulently: Price vs. Insurance Co., supra; Campbell vs. 
Insurance Co., 98 Mass., 381, 396; Armour vs. Insurance Co., 90 N. 
Y., 450; 1 May, Ins., § 181; Bliss, Ins., § 35; Bac. Ben. Soc., etc., 
§§ 209, 210. The principal contention on the part of the appellant 
is that the court erred concerning the law as above stated, in its 
charge to the jury. It is by no means apparent that the views of 
the learned judge who tried the cause, as to the law, were different 
from those here expressed; and a careful consideration of the case 
leads to the conclusion that his rulings upon the requested instruc- 
tions, and his charge to the jury, were not erroneous. The errors 
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assigned as to this branch of the case may be comprehended in 
this: that the court refused to instruct the jury that if the answers 
to “any one” of the questions addressed to the applicant were not 
true, whether from fraudulent design or otherwise, that would pre- 
vent a recovery. The reasons why we think that the rulings of the 
court upon the requested instructions were justified will now be 
stated. Among the questions embraced in the form of application, 
and answered by applicant, was one asking of what disease his 
mother had died. It was answered by the applicant as follows: 
“ Applicant, very young (2 years), was taken among strangers, and 
don’t know of what disease she died.” If this answer was wilfully 
untrue, a fraudulent concealment, it would have avoided the con- 
tract; and so, in substance, the court instructed the jury. But that 
would not have been the necessary consequence in the absence of 
fraud. The answer to a material question may be in itself wholly 
immaterial and of no effect. An answer so irresponsive as to leave 
the fact inquired of wholly undisclosed, the question unanswered 
(the answer given being not in itself material), will not avoid the 
contract in the absence of fraud: Phil. Ins., § 539; Insurance Co. vs. 
Gridley, 100 U. S., 614; Insurance Co. vs. France, 94 U.S., 561. 
This answer, assuming it to have been honestly made, and not a 
fraudulent concealment concerning the subject of the question, 
was not, in its nature, material; and no specific question was so 
presented that the answer must be deemed to have been made 
material by the convention of the parties. Setting aside all ques- 
tion of fraud, it was not material whether the statement that the 
applicant was taken among “strangers ” was true (it appears that 
he went to live with his grandmother); nor was it material that he 
was then more than two years old, being in fact, as the defendant 
claims, five years old or a little more. These irresponsive state- 
ments, obviously given as reasons why he was unable to answer of 
what disease his mother had died, could not have been of any 
materiality in the estimate of the risk by the defendant; or, if stat- 
ing his age to have been less than it was in fact when his mother 
died could have any materiality, the error could only have preju- 
diced his application, rather than induced the defendant to accept 
the risk, for the younger a child may be at the time of the death of 
a parent the greater the probability that the child may have in- 
herited the disease of which the parent died. The answer left 
wholly undisclosed the disease of which the mother had died. It 
neither gave any information on this point which could have in- 
duced the defendant to accept the risk, nor could it have led the 
defendant to any misapprehension as to the fact. The answer was 
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simply that he did not know as to the fact to which the question 
was directed, with the statement of reasons going to explain why 
he did not know. If the answer was not a fraudulent misstate- 
ment, it was immaterial, and did not impair the validity of the con- 
tract. Hence the court was right in refusing to charge that an 
untrue, although honest, answer to any one of the questions would 
avoid the contract. 

Again, it is said that the burden was on the defendant to allege 
in defense, and to prove, that false representations had been made; 
Price vs. Insurance Co., supra. The answer in this action alleges 
that the answer by the applicant that he did not know of what 
disease his mother died was fraudulently made, and was untrue, 
but there is no averment as to the truthfulness of the representa- 
tions as to his age or as to his residence among “strangers.” 
Hence the defendant was not entitled to the instructions asked, 
applying the avoiding effect of misstatements to matters not em- 
braced in the pleadings. Of course, if Perine misstated the fact as 
to his ignorance of the cause of his mother’s death, that would be a 
fraudulent concealment, and the plaintiff could not recover; but as 
to this the case was properly submitted to the jury, and we do not 
regard the evidence as so conclusively establishing the fact that he 
did know this that the verdict should be set aside, even though it 
be taken as true that the woman did die of consumption. In con- 
clusion on this branch of the case we will add that we have not 
overlooked the fourth question in the application of Perine to the 
defendant, and the answer thereto; but the answer in the action 
does not bring that into the case as a defense. The defense plead- 
ed was not that the appellant had misrepresented the fact as to his 
mother having been at any time afflicted with consumption, but 
that the answer to the question of what disease she died was untrue. 
As to the truthfulness of the applicant’s representations as to his 
own health, the case was clearly one for the jury. 

The court instructed the jury that, in case their verdict should 
be for the plaintiff, they should add, to the amount originally pay- 
able, interest thereon from Jan. 5, 1887. This action was not com- 
menced until long after that time. It is not clear that the plaintiff 
ever demanded payment in her capacity as guardian, and in behalf 
of the ward, prior to the commencement of the action, although she 
was appointed guardian in October, 1886, and did demand payment 
prior to Jan. 5, 1887. Perine died in August, 1886, and proper 
proofs of his death, as contemplated by the constitution of the order, 
seem to have been made prior to 1887. We think that the direc- 
tion to compute interest from January 5, 1887, was justified from 
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the fact that then, and ever since, the defendant declared that it 
would not make payment, and :neglected to proceed to make pro- 
vision by assessment for payment on account of this death, as it 
was its duty to do, without a demand of payment being first made. 
It is apparent that its refusal to pay has been based solely upon a 
denial of its liability, and not upon any want of a demand by the 
guardian as such. Even if it were not the legal duty of the defend- 
ant in general to made payment without a specific demand, we think 
that when it distinctly refused to make payment, and neglected to 
make provision for payment as contemplated in case of death and 
proof thereof, for the reason that it denied any liability on its part, 
no other demand than was shown in this case was necessary to 
charge the defendant with liability to pay interest. 
Judgment affirmed. 


SUPREME COURT OF LOUISIANA. 


LENA BENJAMIN 
v8. 

CONNECTICUT INDEMNITY ASS’N.* 

In an action upon a policy of life insurance, although the application is made 
part of the policy, and the truth of the answer therein made is expressly 
warranted, breach of such warranty is matter for special plea, and evi- 
dence of such breach is not admissible under the general issue applying 
the rule frequently recognized by this court “that in relation to the con- 
tract of insurance, all matters which go to show transactions to be void 


or voidable, on the ground of fraud or otherwise, must be specially 
pleaded.” 


Wise & Hernpon, for Plaintiff and Appellee. 
Bett & Ranvatt, for Defendant and Appellant. 
Fenner, J. 

This is an action on a policy of life insurance, one clause of 
which makes the application on which the insurance was effected a 
part of the policy and the basis of the contract, which application 
contains a stipulation making all the statements, answers, and rep- 
resentations therein contained express warranties. 

The petition and amended petition contained all usual and neces- 
sary allegations establishing the cause of action, including one to 
the effect that plaintiff “had complied with and performed all the 


* Reported Nov, 1892, by W. O. Hart, of the New Orleans Bar. 
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obligations, representations, and warranties required and imposed 
by the contract.” 

The defendant answered, pleading the general issue without any 
special defense. 

On the trial before a jury defendant offered evidence to prove 
that certain statements and representations made by the insured 
in his answers to questions in his application for insurance were not 
true, and that the policy was, therefore, void by reason of the 
breach of the stipulated express warranty. 

The plaintiff objected to the reception of this evidence on the 
ground “that such evidence is not admissible or competent under 
the general issue, and that all matters which show the contract to 
be void or voidable must be pleaded specially.” 

The judge a quo overruled the exception and admitted the 
evidence with the qualification that “the evidence is admitted so 
far as it may disprove any allegations necessary to be proved by 
plaintiff under the allegations in his petition and documents an- 
nexed; but it is not admitted to prove fraud, concealment or mis- 
represertation not so connected or involved in the pleadings.” 

Under this ruling the evidence went to the jury, which, neverthe- 
less, found a verdict in favor of the plaintiff, and from the judgment 
in accordance therewith, the defendant prosecutes this appeal. 

The plaintiff and appellee insists, in this court, upon his bill of ex- 
ceptions to the ruling of the judge above stated, and we must de- 
termine that question. 

The learned counsel for defendant insists, with great vigor, that 
the question is controlled by the application of the general prin- 
ciples of law, requiring all allegation and proof of the performance 
of conditions precedent to an essential to recovery on any contract 
depending on such conditions; and that, under the general issue, 
he has the right to all evidence tending to disprove any fact, the 
proof of which, by plaintiff, is necessary to make out his case. 

This statement of general principles must be admitted as correct, 
and it must be further conceded that the warranties here involved 
belong to the class of affirmative, as distinguished from promissory, 
warranties, and to partake of the nature of conditions precedent in 
the sense that when breach thereof is established it has effect to 
render the contract void ab initio, or rather to prevent it from ever 
taking effect. 

But in the matter of pleading and prcof, these general principles, 
in their application to insurance contracts, have been greatly 
modified. 
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As regards the proof even of affirmative warranties, involving the 
truth of facts existing at the time of the contract and warranted as 
conditions precedent to the effect of the contract, the Supreme 
Court of the United States has discharged the insured from the 
burden of proving compliance therewith, and has thrown upon the 
insurer the burden of proving a breach thereof, if he relies upon 
such a defense. That court said: “The number of the questions 
now asked of the assured in every application for a policy, and the 
variety of subjects, and length of time which they cover, are such, 
that it may be safely said that no sane man would ever take a 
policy, if proof of the truth of every answer were an indispensable 
prerequisite to payment of the sum secured, that proof to be made 
only after he was dead and could render no assistance in furnishing 
it. On the other hand, it is no hardship, that, if the insurer knows 
or believes any of these statements to be false, he shall furnish the 
evidence on which that belief rests. 

“He can thus single out the answer whose truth he proposes to 
contest, and if he has any reasonable grounds to make such an 
issue, he can show the facts on which it is founded. The judge of 
the circuit court was, therefore, right in refusing to instruct the 
jury that the burden of proving the truth of these answers rested 
with the plaintiff below:” Piedmont Insurance Co. vs. Ewing, 92 
U.S., p. 377. 

In that case, the particular breach of warranty relied on had 
been specially pleaded, and therefore the court had no occasion to 
pass on the admissibility of such evidence under the general issue; 
but it is manifest that all the reasons which induced the court to 
require that the insurer should “single out the answer whose truth 
he proposes to contest, and show the facts on which his conten- 
tion is founded,” equally apply as requiring him to notify the insured 
of such defence by special plea. Otherwise the insured would 
enter on the trial ignorant of what one of his multitudinous 
answers would be singled out for contest, and necessarily unpre- 
pared to meet his adversary. Indeed, the principle that the de- 
fendant carries the burden of proving such defences involves the 
necessity of specially pleading them; because, under the general 
issue, his evidence is limited to that which goes to negative these 
facts which the plaintiff is required to prove in order to recover. 

Accordingly, the modern rule requiring that such defences should 
be specially pleaded is supported by ample authority. 

Mr. May, in the latest edition of his work on insurance, referring 
to matters of defence, such as breaches of warranty, misrepresen- 
tations, ete., says: “ Matters in defence cannot be availed of unless 
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pleaded. In setting forth the grounds of defence, it is not enough 
merely to negative the truth of a declaration or performance of a 
condition in the application made by the insured. The particulars 
in which the truthfulness or breach consists should be set vut as 
far as can be reasonably done, that the plaintiff may have some 
notice of what he is to meet. So, where misrepresentation or 
breach of warranty is alleged, facts from which the court can see 
that there is misrepresentation or breach of warranty must be 
stated.” He fortifies this principle by citation of numerous author- 
ities, which need not be here enumerated: May on Life Insurance, 
§ 591. 

Mr. Wood sets forth the same doctrine, as follows: ‘‘ The insurer, 
if it relies on special matter in defence, must set it forth by proper 
pleas, as such matter cannot be shown or relied upon under the 
general issue, as when fraud is relied upon on a breach of any other 
condition of the policy or refusal to arbitrate: 2, Woods on Insur- 
ance, § 522. See also Bacon on Benefit, S.C. C. Life Insurance, 
§ 455 and 469. 

Mr. Cook in his very recent work on life insurance frankly con- 
cedes that these doctrines are contrary to general principles, but 
concedes that they are well established. He says: “Many of the 
established principles of the law of life insurance are in direct con- 
trarity to the rule requiring allegations and proof of the perform- 
ance of conditions precedent; ” and again: “The weight of the fal- 
lacy is decidedly against the distinction (between representations 
and warranties) and the prevailing rule is; that the burden of proof 
of breach of a warranty rests on the insurer as well as does the 
burden of proof of a material misrepresentation. It would seem, 
however, that we have here another instance of a plain departure 
from a settled doctrine of the common law, that one seeking to en- 
force a contract must prove the performance of conditions prece- 
dent:” Cook on Life Insurance, § 123, 14, 93. 

Finally, this court, in a line of decisions, has maintained the prin- 
ciple announced by Mr. Arnould in his work on insurance, that, as 
relates to policies of insurance, “All matters in confession and 
avoidance, including, not only those by way of discharge, but those 
also which show the transactions to be void or voidable, on the 
ground of fraud, or otherwise, shall be specially pleaded:” 2 Ar- 
nould on Insurance, § 1287; Pino vs. Merchants’ Insurance, 19 A., 
214; Theodore vs. Insurance Co., 28 A., 917; Flynn vs. Insurance 
Co., 17 A., 185; Katheman vs. Insurance Co., 12 A., 35; Kennedy vs. 
Insurance Co., 10 A., 809; Manning’s Unreported Cases, 169. We 
conclude that the foregoing authorities fully maintain the rules in- 
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voked by plaintiff that the matters of defence here involved required 
to be specially pleaded and that the evidence in support thereof was 
not admissible under the general issue. 

It is not denied, however, that there is a conflict of authorities on 
the question, and counsel for defendant are supported in their 
views by very respectable precedent. Their error, fortunately, has 
not prejudiced their client, for, upon the evidence as received and 
brought up, we could not have reversed the judgment. 

Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


DIFFENBAUGH 
v8. 
UNION FIRE INS. CO., of San FRanctsco.* 
The policy provided that “ the entire policy should be void * * * if the 
interest of the insured be not truly stated herein.” 


Held, That insurance by husband of wife’s property in his own name, with- 
out stating the fact, avoided the policy. 


A. C. Brupaker & G. C. Kennepy, fur Appellant. 
Marriorr Brostus, for Appellee. 
Paxton, C. J. 

This was an action in the court below to recover the amount of 
loss sustained under a fire insurance policy. Upon the trial below 
the plaintiff offered the policy in evidence, which, upon objection, 
was excluded by the court. The ground for this ruling was that 
the policy was in the name of Henry Diffenbaugh, while the suit 
was brought in the name of Emma M. Diffenbaugh, his wife. In 
other words, the husband insured the property in his own name, 
while the insurable interest and title thereto was in his wife. The 
learned judge also declined to permit the plaintiff to prove by her 
husband that he was acting as her agent when he made the appli- 
cation for the insurance with the agents of defendant company, 
There was no offer to show that when the company wrote the policy 
they were informed of the fact that the property belonged to the 
wife. The plaintiff relies upon Harris vs. Insurance Co. (50 Pa. 
St., 349,) Story on Agency, and some other authorities, to sustain 
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her position that, where an insurance is effected by an agent, he 
may insure in his own name or in the name and for the benefit of 
his principal. Story does certainly lay down this doctrine, and 
we are not now disputing it. All that Harris vs. Insurance Co. 
decided was that a tenant by the courtesy has an insurable interest 
in the real estate of his wife. It is true the language of Wood- 
ward, C.J., is broader than the point decided. In the case in hand, 
however, the policy contains a clause which takes it out of the line 
of cases cited by the appellant. The clause is as follows: “This 
entire policy shall be void * * * if the interest of the insured 
be not truly stated herein.” This clause is not without force. Its 
meaning is apparent. Its object is to enable the insurance company 
to know who it is insuring. It might be entirely willing to insure 
the property of A, and yet refuse to insure the property of B upon 
any terms. As there was no pretense that when Henry Diffen- 
baugh insured this property in his own name he informed the com- 
pany that the property belonged to his wife, we are of opinion the 
latter cannot recover, and that she was properly nonsuited. It is 
true that equity will reform a written contract in case of fraud, 
accident, or ‘mistake. There was no evidence, however, before the 
court, by which this contract could have been reformed, nor was 
there any offer made to reform it. Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


DORMAN WALRADT, AssiIGNEE, Resp’t. 


v3. 
PHENIX INS.:CO., oF HARTFORD, CONN., AppU't.* 


The policy provided that it should be void in case of change in interest or 
possession of the subject of insurance (except change of occupants with- 
out increase of hazard). 


A judgment had been obtained, which being unsatisfied, the sheriff made a 
levy under the execution. 


Held, That by the delivery of the execution and the levy, the officer simply 
obtained authority to expose the property for sale at some future time, 
and until such sale there was no ‘‘ change of interest nor of possession” 
within the meaning of the policy prohibition. 


A. H. Sawyer, for Appellant. 

C. W. Tompson, for Respondent. 

O’Brien, J. 

The payment of the loss in this case is resisted by the insurance 
company upon the ground that there was a breach of one of the 
conditions of the policy upon which its liability depended. The 
question upon which the case turns is the construction and effect 
to be given to the following condition, constituting a part of the 
contract. 

This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the insured now has, ete., * * * ; or if 
any change, other than by the death of an insured, take place in the interest, 
title, or possession of the subject of insurance (except change of occupants 
without increase of hazard‘, whether by legal process or judgment or by vol- 
untary act of the insured or otherwise. 


We agree with the learned counsel for the defendant that such 
a condition in a contract of insurance must be construed fairly and 
in accordance with what appears or must be presumed to have 
been the intention of the parties. The subject of the insurance was 
a stock of goods described as then in a brick store in the village of 
Theresa, N. Y. The property was destroyed by fire which oc- 
curred about twelve o’clock on the night of April 4, 1890, and 
when the policy was in force with respect to the time of the insur- 
ance. Nearly two months before the fire a judgment was recov- 
ered against the insured, who was the plaintiff's assignor, and on 
April 2, 1890, an execution was issued upon the judgment to the 
sheriff of the county and delivered to him the next day. On 
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April 4, the day following, the sheriff went to the store of the in- 
sured and demanded payment of.the amount of the execution, and 
payment not being made he levied upon all the goods, which, at 
the trial, were shown to have been worth about $11,000, and the 
sum due upon the execution was something over $1,000. Some 
discussion appears to have been had in the courts below in regard 
to the question whether what was done by the sheriff amounted to 
a legal levy upon the property, but a correct conclusion seems to 
have been reached in that respect, as it appears that he procured 
the key of the store and took what, at least, amounted to symboli- 
cal possession, at the same time making a minute of the levy upon 
his book. The day after the fire the insured made a general 
assignment to the plaintiff for the benefit of creditors. The 
defendant insists that, upon these facts, there was such a change 
of interest and change of the possession as avoids the policy, 
within the meaning of the above conditions. If there was a 
change of interest within the meaning of the policy, that result 
was produced by the delivery of the execution to the sheriff, as tie 
goods of the debtor are bound from that time: Code, § 1405. The 
levy was not necessary to work such change, and the only effect it 
had was to change the possession. We must first determine what 
the parties to the contract intended when they made use of the 
terms, “ change in the interest, title or possession of the subject of 
insurance.” The interest which a person may have in property is 
affected in many ways without producing a change in such interest, 
as that term is generally understood; when he contracts a debt or 
incurs an obligation this, in a broad sense, may affect such interest, 
as the property constitutes the means of payment, and his pecuniary 
condition, in a general sense, depends upon what he has left after 
discharging all his debts and obligations The debt assumes 
another form by the recovery of a judgment, and the execution is 
the process which, when delivered to the officer, clothes him with 
authority to enforce the collection of the debt. That is the foun- 
dation of all the subsequent steps, and while each event in the prog- 
ress of proceedings for collection may bring the debtor and 
creditor into closer relations and press nearer upon the property 
of the debtor, yet his title or interest in the property is not di- 
vested or transferred until a sale is made, which operates in law to 
transfer his interest to another. By the delivery of the execution 
and the levy thereunder the officer has simply obtained authority, 
at some future time and in the mode prescribed by law, to expose 
the property of the debtor for sale, and that is the final act which 
changes the title and interest of the debtor.’ The officer has, no 
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doubt, in law and from the necessity of the case, a sufficient in- 
terest in the property levied upon to enable him to protect it by 
insurance or against the acts of wrongdoers, otherwise the pro- 
ceedings for collection of the debt might be defeated, but still the 
owner retains the title in the same sense that he did after he made 
default in the payment of the debt, which, as we have seen, is the 
basis of every step in the process of enforcement. His interest is, 
no doubt, affected by the issuing of the execution and the levy, 
but that isalso true, though, perhaps, in a more remote sense, by con- 
tracting the debt. The words “ change of interest,” as used in the 
policy, are substantially synonymous with the words “change of 
title,” and neither event occurs until the sale upon the execution. 
It may be asked what effect is, under such construction, to be given 
to the word “interest,” as used in the condition. It must be borne 
in mind that the standard policy now in use is so framed as to con- 
tain words suitable and applicable to every subject of insurance, 
but all the provisions are not necessarily applicable in every case. 
That must always be so whenever a contract in the same form and 
expressed in the same language is sought to be applied to different 
things, or to different classes of property. The subject of insur- 
ance, its condition and situation, and the surrounding circum- 
stances may vary so as to render words and phrases contained in 
the policy not strictly applicable. There is a large class of risks, 
however, to which the word “interest” as used in the condition 
under consideration is, no doubt, applicable. Policies are fre- 
quently written in favor of parties who have a claim upon property 
in the nature of a lien to secure the payment of a debt, and, per- 
haps, for other purposes. 

When the debt is paid or transferred the interest of the insured 
in the subject of insurance is changed and the indemnity of the 
policy cannot inure to the benefit of another in the absence of 
express provision or consent of the company. In such cases the 
word can have full effect and a perfectly natural and appropriate 
application. Itis manifest that the parties to this contract knew 
and intended that in some respects the interest of the insured in 
the property covered by the insurance would be changing from 
day to day. The insured was a country merchant who, after he 
had effected the insurance, was at liberty to carry on trade in the 
goods, to buy and sell and contract debts as before; and, under 
such circumstances, to say that whenever an execution was de- 
livered to the sheriff, or even the town constable, for any sum no 
matter how insignificant, the policy was thereby avoided, would be 
to give td this condition a very harsh and narrow construction and 
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one which, it seems to me, was never within the contemplation of 
the parties. The fair and reasonable construction which we are 
bound to give to the contract does not require us to go as far as 
that: Quinlan vs. Providence W. Ins. Co., 183 N. Y., 365. There 
are cases where it has been held that the recovery of a judgment 
and the levy of an execution avoided a policy, but that was in con- 
sequence of an express provision to that effect in the policy. These 
provisions have been omitted from this policy and the same result 
cannot be accomplished by a condition against a change of interest. 

That there was no such change of interest in this case as is 
fairly contemplated by the policy has been conclusively settled 
against the defendant’s contention by a decision of this court. In 
Green vs. Homestead Fire Ins. Co. (82 N. Y., 517) the policy con- 
tained a condition rendering it void “ if the interest of the insured 
be changed in any manner, whether by act of the insured or by 
operation of law.” The subject of the insurance was real prop- 
erty, and a mechanics’ lien had been filed and took effect thereon 
within the life of the policy and before the loss. It was urged 
by the defendant that there could be no recovery in the case for 
the reason that there was a breach of the condition against any 
change of interest. Judge Rapallo, giving the opinion of the 
court, disposed of the question in a single sentence in which he 
said; “The notice filed in pursuance of the mechanics’ lein law 
clearly did not effect any change of interest in the property in- 
sured,” and the plaintiff recovered. Iam unable to perceive that 
there is any satisfactory distinction to be made between the filing 
of a mechanics’ lien upon real estate and the delivery of an execu- 
tion against personal property, followed by a levy. So that, upon 
authority and reasonable construction as to the intention of the 
parties, there was no change of interest in the case at bar. 

The change of possession produced by the levy and the action 
of the sheriff remains to be considered. The policy is not avoided, 
by the terms of the condition referred to, by every change of pos- 
session that may take place in the property. A change of occu- 
pants, without increasing the hazard, is excepted from the opera- 
tion of the condition and does not invalidate the insurance. The 
learned counsel for the defendant argues that the exception in the 
ecndition does not apply when personal property is the subject of 
the insurance, and does not apply in this case, as there cannot be 
an occupant of goods in a store consistent with the ordinary and 
appropriate use of language. The general term has shown that 
the word occupant is sometimes used with reference to personal 
property. When the subject of insurance is a ship, a building not 
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attached to the soil, so as to become part of the realty, or other 
things of like character, the term “change of occupants” would 
be appropriate. When it is used in reference to goods in a store 
its fitness is not so apparent. But as the words of the policy were 
used to meet all cases, we have no right to say that the exception 
in the condition was not designed to apply when goods were the 
object of insurance, merely because the term “change of occu- 
pants ” does not seem to be the most natural and appropriate. A 
large part of the contracts of insurance now entered into relates to 
personal property, and to hold that such an important exception 
as that now under consideration, to the broad terms of a condition, 
had no application to such contracts, would make the rights of the 
parties turn upon the literal meaning of a word. What the parties 
intended was that a change in the control and dominion over the 
property should not avoid the policy, unless such change rendered 
the risk more hazardous. A change in the possession of a store 
ot goods must, moreover, refer to the place where the goods are 
situated. In this case they are described as situated in a brick 
store. The place where the goods were kept, though not the sub- 
ject of insurance, was an important element in the risk, and it was 
natural and proper for the parties to provide against a more haz- 
ardous change in the occupancy of that place, and hence the 
parties agreed that, in case the possession of the goods changed, 
that fact alone would not avoid the policy, unless the occupancy of 
the place where they were was also changed in such a manner as to 
become more hazardous. In this way the words of the exception 
can be given their ordinary and natural meaning and the exception 
itself can have effect. It is only in a plain case that we are war- 
ranted in saying that the parties have used language not intended 
to have any application to the subject-matter of the contract: 
Whether the change of possession that was shown in this case, fol- 
lowed by a change of occupants, was or was not more hazardous 
depended upon the circumstances shown, and presented a question 
of fact which the learned trial judge properly submitted to the 
jury, and was determined in favor of the plaintiff. While the act 
of 1886 (chap. 488) makes the use of uniform policies by insurance 
companies compulsury, the state did not assume to dictate its 
form. That was left to the underwriters themselves, and it must 
be assumed that they used words and phrases in conditions with 
reference to the previous decisions of the courts in respect to their 
meaning and effect, and, when they used the expression “ change 
of interest,” they must have had in mind the fact that this court 
had held that the filing of a mechanics’ lien did not work such 
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change, and, therefore, it is reasonable to assume that it was under- 
stood that a lien acquired by a levy upon goods, under an execu- 
tion, would have no such effect. So also the conditions with re- 
spect to change of possession had been frequently construed, and 
it had been held that the transfer of an interest by one partner to 
another, or the appointment of a receiver of partnership property, 
in an action to dissolve the partnership, and other acts of the in- 
sured in regard to the subject of the insurance, did not produce 
such change within the meaning of conditions substantially like 
the one in this case: Keeney vs. Home Ins. Co., 71 N. Y., 396; 
Hoffman vs. AStna Fire Ins. Co., 32 id., 405; Browning vs. Home 
Ins. Co., 71 id., 509; Shearman vs. Niagara Fire Ins. Co., 46 id., 
526; Hitchcock vs. Northwestern Ins. Co., 26 id., 68; Hennessey vs. 
Manhattan Fire Ins. Co., 28 Hun, 98. 

While the provisions of the contract are not to receive a harsh 
or narrow construction against either the insurer or insured, still 
the question must be solved by an application of the principles 
which courts have applied in analogous cases. There is an excep- 
tion in the case to the ruling of the learned trial judge, that the 
forfeiture of the policy, if any, might be considered as waived by 
the defendant in receiving notice and proofs of loss without objec- 
tion, after knowledge of all the facts. No question of that kind 
seems to have been submitted to the jury, as they were allowed to 
pass upon but one question, namely, whether the hazard was in- 
creased by the change of possession. But as we are of the opinion 
that there was no breach of the conditions, and that whatever was 
said upon the subject of waiver by the trial judge was upon the 
assumption that there was, or might have been, such breach, and 
a consequent forfeiture, the ruling is now immaterial. The other 
questions in the case present no ground for reversal, and were cor- 
rectly disposed of in the courts below. 

The judgment should be affirmed. Judgment affirmed, with costs. 

All concur, except Earl, Peckham, and Gray, JJ., dissenting. 
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SUPREME COURT OF MICHIGAN. 


MINNOCK 
vs, 
EUREKA FIRE & MARINE INS. CO., or CrxcrynartI, O. 


The policy, payable to insured owner, contained a clause, ‘‘ loss payable to 
mortgagee as interest may appear.” By an agreement between insured 
owner and mortgagee, the former was to keep the property insured in the 
interest of the latter during the existence of the mortgage. 

Held, that the policy insured also the interest of the owner, and the right of 
action vested in him. 


When notice of special matter set up in defense did not refer to misrepresenta- 
tions in the application, evidence on this point was properly excluded, 
and it was discretionary with trial court to disallow amendment to such 
notice. 

The printed language of the policy required the indorsement of consent 
to other insurance by the company, and stated that the agent had no 
authority to waive its conditions without endorsement. A written clause 
provided that other insurance was not allowed without the company’s 
consent. 


Held, that the written clause controlled, and the insured was justified in rely- 
ing on the consent of the agent which was not indorsed. 


The policy was issued by the Cincinnati Underwriters in behalf of two com- 
panies, and required proofs of loss to be given to the companies. 

Held, that proofs given to the secretary of the Underwriters who was secre- 
tary of both companies, and by him turned over to the president of both 
companies, was sufficient. 

The policy stipulated that it should be void in case of false representation or 
concealment of facts material to or increasing the risk, or upon a decree 
of foreclosure. 

Held, that the policy was not avoided by the commencement of foreclosure 
proceedings, where the company knew of the mortgage. 


Crarence Tryker, for Appellant. 


Lure 8S. Monraaue, for Appellee. 
McGrata, J. 


This is an action upon a fire-insurance policy. With its plea of 
the general issue, defendant gave notice: “(1) that said plaintiff 
never had any valid or legal policy of insurance or contract of 
insurance with said company, and that said company was never 
legally bound to pay any sum of money on said contract or policy 
declared on by said plaintiff in his declaration. (2) That said 
plaintiff has failed to make the necessary proof provided for and 
agreed to in said policy, and has failed to furnish the same to said 
company as required in policy issued by said company. (3) That 
said contract or policy of insurance is void for the following 
reasons: That said plaintiff had permitted a suit to be commenced 


* Decision rendered, Feb. 5, 1892. 
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and carried on for the purpose of foreclosing a mortgage on said 
property covered by said policy of insurance, as claimed by said 
plaintiff, and that, according to the condition of said policy, it 
made the same void, being contrary to the conditious thereof, and 
gave no notice of the same to defendant, and that the said policy 
became and was void in consequence of the property insured be- 
coming involved in litigation without notice to said company, and 
became and was void because the same was in litigation at the 
time said policy was issued, and no notice thereof given said 
company,” The policy was dated December 30, 1888, and was 
to run three years. The fire occurred March 25, 1890. Proofs 
of loss were furnished June 5, 1890. Suit was commenced in 
August, 1890. The trial was had in January, 1891. Plaintiff 
recovered and defendant appeals. 

1. The first question raised is that by the terms of the policy, and of 
an agreement between the plaintiff and the mortgagee, the right of 
action was vested in the mortgagee, and did not exist in plaintiff. 
The policy was taken out and the premium paid by plaintiff. The 
policy provided that the companies named “ do each insure John 
K. Minnock against loss or damage by fire to the amount one-half 
part of the sum of $2,500,” and contained the clause, “ loss, if any, 


payable, to Rufus Cate, mortgagee, as his mortgage interest may 
appear.” In an agreement extending the time for the payment of 
the mortgage debt entered into between plaintiff and the mort- 
gagee, this clause appears:— 


And it is also agreed that the said John K. Minnock, so long as the money 
secured by said mortgage shall remain unpaid, shall and will keep the mort- 
gage interest of the said Rufus Cate, or his assigns, in the buildings insured 
against loss and damage by fire, by insurance in amount and manner approved 
by the said Rufus Cate. And the policy of insurance shall be delivered to 
the said Rufus Cate, to be held by him until said mortgage is fully paid. In 
default thereof it shall be lawful for the said Rufus Cate 
to insure, etc. This question is settled by Insurance Co. vs. 
Davenport, 37 Mich. 608; Van Buren vs. Insurance Co., 28 Mich., 
398-404; Clay F. & M. Ins. Co. vs. Huron S. & L. Manuf’g Co., 31 
Mich., 346. The case of Richelieu & O. Nav. Co. vs. Thames & M. 
Ins. Co. (58 Mich., 132), differs from the present case. There 
the Owen Sound Steam-ship Company were owners of a vessel 
which the Richelieu & Ontario Navigation Company chartered for 
a term of years, and the charterers agreed with the owners to pro- 
cure insurance, and that in case of total loss the insurance money 
should replace the vessel, and the rent cease, while in case of 
partial loss the charterers were bound to restore the vessel. 
Defendant by the policy insured the vessel, “on account of the 
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Owen Sound Steam-ship Co., loss, if any, payable to the R. & O. 
Nav. Co.” The charterer (plaintiff) procured the insurance and 
paid the premium. The court say; “This policy contains an express 
promise to pay the money to the plaintiff. It contains no reserva- 
tion that plaintiff shall be paid according to the amount of any 
interest which may be shown, or any partial amount, The promise 
is unconditional to pay the whole of it. It was understood by the 
plaintiff that the insurance was in fact made for plaintiff’s benefit, 
and it was really so made.” In the present case, whatever plaintiff, 
and the mortgagee may have intended by their agreement, the 
policy did not run to Cate, nor did it insure his interest only. 
Plaintiff procured the insurance and paid the premium. 

2. It was claimed by defendant that the application for the policy 
of insurance contained a misrepresentation as to the amount of the 
incumbrances upon the property, but objection was made that 
defendant’s notice did not set up such misrepresentation, and the 
court excluded testimony tending to show that fact. This precise 
question was raised in Insurance Co. vs. Curtis (32 Mich, 402, 403), 
and the court held that “the defense was one which the company 
had a right to waive, and the fact that no notice of such a defense 
was attached to the general issue would give counsel for plaintiff to 
understand that the company did not intend to rely upon any such 
breach, and would be likely, therefore, to prevent the plaintiff's 
counsel from making such preparation upon that point as they 
otherwise might do.” Defendant asked leave to amend the notice 
and the court refused to grant it; but the discretion of a trial court 
in denying a motion to amend a plea will not be reviewed unless 
that discretion has been abused: Souvais vs. Leavitt, 53 Mich., 
577. The application had been in the hands of defendaxt for two 
years. There was no claim that it but recently learned of the 
existence of this mortgage. Plaintiff had been led to believe that 
any defense, so far as the matters set forth in the application were 
concerned, had been waived by defendant. It does not appear to 
us that the discretion of the trial court has been abused. 

3. It is next contended that the policy was invalid because plaint- 
iff took out other insurance without the written consent of the 
companies written on the policy. The policy provides that:— 

If the assured shall have or hereafter make other insurance on the property 
hereby insured, or any part thereof, whether valid or not, without the consent 
of the companies written hereon, * * * this policy shall be void. 

The provision referred to is printed in small type among the con- 
ditions of the policy. On the face of the policy the following clause 
is written in: ‘‘No other insurance on above risk allowed unless by 
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consent of this insurance company.” This clause must have been 
designedly written in, and very probably as the result of some 
conversation upon the subject. The written clause has no office to 
perform, unless it is to change the terms of the printed provision 
relating to the same subject. When a written and a printed clause 
appear in a policy of insurance, relating to the same subject,— 
the former in a prominent place, and associated with the other 
written provisions of the policy, and the latter in small type, and 
therefore obscure,—the intention of the parties will be sought for 
in the written provision, rather than in the printed. Here the 
printed clause invalidated the policy, unless the consent of the 
company was indorsed upon the policy, and the written clause did 
not require the consent to be indorsed upon the policy. One 
Phillips was the local agent of the defendant company. The com- 
pany furnished to Phillips blank policies, which he issued when 
applied for, without reference of the application to the home 
office, and made daily reports to the company of the written pro- 
visions of the policies issued; and it appeared that the written 
clause above referred to was actually repeated to the home office. 
The policy contained the following printed clause:— , 

It is further understood, and made a part of, the contract, that the agent 
of the companies has no authority to waive, modify, or strike from this policy 
any of the printed conditions, nor is his assent to any increase of the risk | 
Linding upon the companies, until the same is indorsed in writing on the 
policy, and the increased premium paid. 

In the present case, however, the written clause was assented to 
by the company, and the taking of other insurance is not within the 
increased risks referred to. In January, 1890, plaintiff applied 
to Phillips for $1,000 additional insurance. Phillips told him that 
he would have to write to the company and get its consent, and ina 
few days Phillips informed plaintiff that he had done so. He 
then placed the risk in the Farmers’ of York, Pa. 

It was said by Justice Campbell in Richards vs. Insurance Co. 
(60 Mich., 420-427) that “when a local agent has authority to issue 
policies himself, the applicant for insurance, in the absence of fraud, 
may generally deal with him as he would with the officers of 
the insurance company, and rely on his conduct as he could on 
theirs.” It would be unconscionable to say that the insured, in such 
case, where no written indorsement was required by the terms of 
the policy, was not warranted in communicating with the company 
through its agent, and relying upon the agent’s representations. 
In Insurance Co. vs. Earle (33 Mich., 148), the court say: “The 
charges given, under which the recovery was had, were in substance 
as follows: That in order to escape the condition the insured must 
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show that the agent had done some act or made some representa- 
tion, or remained silent when he ought to have spoken, and thereby 
misled the insured, and induced them to rely on the policy to their 
injury, and, by causing them to believe the policy remained in 
force, prevented their seeking other insurance, and that such 
conduct would preclude the company from setting up the condition, 
and that notice to the agent was notice to the company.” In that 
case other insurance was procured, and afterwards the insured 
wrote to the company’s agent, informing “ him of the precise amount 
of the additional insurance on the machinery, and stating in detail 
all the policies which they held, including the one in controversy, 
amounting with the new policy, to seven thousand five hundred 
dollars, which they said was all they cared to insure on the machinery. 
In the same letter they asked for terms of insurance on the stock in 
the building. Very shortly thereafter, Earle met Atwater, who at 
once referred to the new insurance, and asked why it had been 
placed with other insurers and not with him, and was told it was 
because it was got on cheaper terms. In this and in following con- 
versations about the same time no objection was made, and no 
suggestion offered that any breach of condition had been created, 
or would be relied upon. Atwater said he considered the risk 
of seven thousand five hundred dollars on the machinery then 
owned as equivalent to the original five thousand dollars on what 
was owned before. No further objection was made, and proof of loss 
was made, as required, to the adjusters.” Referring to this testimony 
the court say: “ Upon this testimony,—which the jury had the right 
to believe, and which they appear to have believed,—it is beyond 
question that Earle and Reynolds relied, and had reason to rely, 
on the validity of their insurance, and to assume that nothing had 
been done to destroy it. If Atwater himself had been the insurer, 
it would be difficult to find a plainer case of estoppel. It would 
have been a direct fraud to repudiate an obligation after such con- 
duct as could not have failed to induce the insured to rest satisfied 
with their policies.” Again, the proofs of loss set forth fully this 
further insurance, and the adjuster for the Farmers’ Insurance Com- 
pany acted with defendant’s agent in adjusting the loss, and the 
only defense set up until the suit was the foreclosure proceedings, 
and after commencement of suit the failure to make proofs of loss. 
In Castner vs. Insurance Co. (50 Mich., 273-275) Graves, C. J., 
says: “Such was the position when the suit was instituted, and the 
company were not at liberty thereafter to vary their ground, and 
offer new or additional objections:” Richards vs. Insurance Co., 
supra. 
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4. The defendant insists that no proofs of loss were furnished to 
the defendant companys. The policy purports to be issued by 
“The Cincinnati Underwriters.” It reads:— 

By this policy of insurance the Eureka Fire & Marine Ins.Co. * * * 
and the Security Fire Ins. Co., both of Cincinnati, O., each acting and con- 
tracting for itself. and not one for the other, * * * do each insure, 
* * * and each of the said companies agrees to make good to the assured, 
his executors, administrators, or assigns, all such immediate loss or 
damage, not to exceed in amount the suminsured, * * * to be paid sixty 
days after due notice and proof of the same * * * is received at the 
office of the companies in the city of Cincinnati. * * * In case differences 
shall arise touching loss or damage, * * * the matters * * * be sub- 
initted to arbitrators,—one to be chosen by the assured and one by the com- 
panies * * * Personssustaining loss ordamage * * *_ shall forthwith 
give notice to the companies in the city of Cincinnati. * * * And the said 
companies respectively agree that, in case the assured shall have to resort 
to judicial proceedings for the purpose of enforcing his claim under this policy, 
it shall not be necessary for him to proceed against each of them, but he may 
bring his action against either of them, and that the other shall be bound 
and concluded by the result of such action in the same manner and to the 
same effect as if it had been prosecuted against each of them separately, with 
a like result. It is further understood and agreed, by and between the 
parties hereto, that nothing herein contained shall be construed as creating 
or importing any joint liability on the part of the above-named companies, 
but that each of the said companies shall be regarded as only severally liable 
upon this policy for the amount insured by each under the same. 

The policy is executed by John Kyle, president, and F. A. Rothier, 
secretary, Eureka Fire & Marine Insurance Company, and John 
Kyle, president, and F. A. Rothier, secretary, of the Security Fire 
& Marine Insurance Company, and is “countersigned by Chas. H. 
Phillips, agent at Fenton.” The proofs of loss were sent under the 
direction of Charles H. Phillips, the agent of the defendant; the 
envelope containing them being in fact addressed by Phillips. It was 
addressed to Adam Benius, Cincinnati, Ohio, and the registry return 
receipt was as foliows: “Received the above described registered 
letter. Cincinnati Underwriters, Adam Benius, secretary.” The 
proofs were deposited in the office by the defendant’s attorney, and 
the return receipt received by plaintiff through said attorney. 
Adam Benius was, at the time the proofs were received, secretary 
of both insurance companies, and testified that said companies did 
business together under the name of the Cincinnati Underwriters. 
The proofs were received and turned over to Rothier, who was 
president of both companies, and who had charge of the loss depart- 
ment. The daily reports sent by Phillips were addressed to the 
Cincinnati Underwriters. Notice of the loss was given to Phillips; 
and, at the instigation of Phillips, Klockseim, adjuster for the com- 


panies named in the policy, came on with one De Forest, adjuster 
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for the Farmers’, and examined into the circumstances of the fire. 
While so engaged an agreement for arbitration was prepared by 
Klockseim, and executed by plaintiff, and the “Cincinnati Under- 
writers, by H. C. Klockseim.” The agreement was headed: “The 
Cineinnati Underwriters’ Insurance Company of Cincinnati, Ohio. 
Agreement for submission to appraisers.” It was thereby agreed 
between plaintiff, of the first part, “and the Cincinnati Under- 
writers, of the second part.” The oath taken by the appraisers 
was to impartially appraise the property insured by the “ Cincinnati 
Underwriters,” and their report was made to the “Cincinnati Under- 
writers.” It is unnecessary to do more than recite these facts in 
answer to defendant’s contention. 

5. The defendant insists that the contract is void for the third 
reason set up on the notice attached to defendant’s plea. The policy 
provided that it should be void “upon the passing or entering of a 
decree of foreclosure, or upon a sale under a deed of trust.” It is 
sufficient to say that, at the date of the fire, no decree had been 
passed or entered, nor had any sale been had. Defendant, how- 
ever, contends that the commencement of the foreclosure proceed- 
ings increased the hazard, and that plaintiff concealed the fact. 
The policy provides that in case of any 

False representations by the assured of the condition, situation, or oceu- 
pancy of the property, or any omission to make known every fact material to 
the risk, * * * orif the premises shall at any time be occupied or used 
so as to increase the risk, or the risk be increased by the erection of a neigh- 


boring building, or by any other means whatever, within the control of the 
assured 


the policy shall be void. The representations and concealments 
referred to are those attending the inception of the policy, and the 
increased risks contemplated are those arising from changed 
physical conditions. In Insurance Co. vs. Lewis (30 Mich. 41), the 
policy provided that “if any proceedings for sale shall be had, com- 
menced, or taken” without the consent of the company, the policy 
shall be void. Yet Justice Cooley, speaking for the court, says: 
“ But we are all of the opinion that where insurance is taken upon 
mortgaged property, and the insurer is notified of the mortgage, 
and of course understands that proceedings may at any time be 
taken to foreclose it when the mortgage is overdue, as seems to 
have been the case when this insurance was taken, it woul? be a 
most unreasonable and unjust construction of such a provision to 
hold that by the mere commencement of foreclosure proceedings 
the policy would be annulled.” In the present case the company 
had actual notice of the existence of the mortgage; and, the policy 
having provided just what action relating to such mortgage should 
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invalidate the contract, it excludes any possible inference that any- 
thing short of the decree would invalidate the policy. The views 
expressed render it needless to go over severally the assignments of 
error, which are all covered by them. The judgment must be 
affirmed, with costs to plaintiff. 

Grant, J., did not sit. The other justices concurred. 


SUPREME COURT OF PENNSYLVANIA. 


WELSH 
v8. 
LONDON ASSUR. CORP.* 
Sending an adjuster to the place of loss by the company is conclusive evidence 
of notice of loss. 
Failure to give notice of objections to form of proofs of loss is evidence for the 
jury of their waiver. 


Under the statute of Pennsylvania, notice and proofs may be delivered either 
to the company or the agent countersigning the policy. 


Where the application states the title as a life estate, the mistake of the agent 
in describing it in the policy as a fee will not work a forfeiture. But the 
burden is on the life tenant insured to show that the mistake was charg- 
able to the company. 


In such case the life tenant may recover the entire amount, being a trustee 
for the reversioner. 

Where payment is refused for a specified reason, this is not a waiver of other 
reasons unless they could have been remedied or obviated, or the insured 
was unjustly misled by the silence. But instructions to the contrary will 
not be ground for reversal if the company was not prevented thereby from 
making a valid defense. 

J. H. Osmer, for Appellant. 
McCatmont & Osporne, for Appellee. 
Mircuett, J.. 
Eight of the eighteen assignments of error relate to the notice of 
the fire and proofs of loss. As to the notice, Cluff testified that 

Ray, the adjuster, was sent to the place under instructions from 

himself or the company, and it is undisputed that Ray was there a 

week after the fire. This was conclusive evidence of notice to the 

company. As to the proofs of loss, although they are conceded to 
be informal, they come plainly within the ruJe laid down in Gould 
vs. Insurance Co. (134 Pa. St., 570, 588), and the circumstances 
under which they were delivered put upon defendant the duty of 
notifying the plaintiff of their objections, if the want of form was 
to be relied upon. The failure to give such notice was evidence 


* Decision rendered, October 31, 1892. 
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for the jury of a waiver. But it is said that the proofs of loss were 
not sent to the company, as required by the policy, but left at the 
office of the local agent, Barber; and Trask vs. Insurance Co. (29 
Pa. St., 198) and Edwards vs. Insurance Co. (75 Pa. St., 378) are 
relied upon to show that such delivery is not sufficient. In both 
these cases the policy required the notice to be given “forthwith,” 
and to the company, and it was held that unexcused delays of 11 
and 18 days, respectively, were unreasonable, and should be so 
pronounced as matter of law. And in Edwards vs. Insurance Co. 
it was said that the local agent had no authority to receive the 
notice, and was not bound to communicate it to the company. But 
since these decisions the act of 27th June, 1883, § 1 (P. L., 165), 
has practically given a legislative definition of reasonable time by 
fixing the period of 10 days for notice of fire and 20 for the proofs 
of loss, and has settled the question of the agents authority by 
enacting that the notice and proofs may be delivered to the com- 
pany at its general office, or to the agent who countersigned the 
policy. There was evidence to justify submitting these matters to 
the jury in the way it was done, and the assignments of error relat- 
ing thereto must be dismissed. 

The substantial defense was upon the admitted facts that the in- 
surance was on the full value of the fee in the land, while the 
plaintiff's interest was only a life estate. Unexplained, this was a 
solid defense on the merits, and the burden of explanation was on 
the plaintiff. It was testified by Neeley that he wrote the applica- 
tion for insurance for the plaintiff at her request, and that her 
interest in the house was correctly stated therein as a “life lease.” 
This application was sent or given by Neeley to Barber, who, by 
his own testimony, had authority to write up the policy by insert- 
ing the description of the insured’s interest in the land, and did so 
in this case. The application was not produced by defendant, nor 
was Neeley’s testimony as to its contents in any way contradicted. 
Upon the evidence, therefore, it was plain that the defendant had 
issued the policy with knowledge of the actual condition of the 
title, and the mistake in the description was that of its own agent, 
which it could not set up as a defense: Burson vs. Association, 
136 Pa. St., 267; Columbia Co. vs. Cooper, 50 Pa. St., 331; Insurance 
Co. vs. Webster, 59 Pa. St., 227; Meadoweraft vs. Insurance Co., 61 
Pa. St., 91; Eilenberger vs. Insurance Co., 89 Pa. St., 464. The 
learned judge below declined to affirm the defendant's points, and 
to say, as matter of law, that the policy was void, but submitted the 
case to the jury, with full and explicit instructions as to the pre- 
sumption in favor of the policy being the precise and definite 
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contract, and the burden of proof resting on the plaintiff. Under 
the evidence this was the only proper disposition to make of it. 

The question of the measure of damages is not free from difficulty, 
owing to the meagerness of its presentation by both parties. Un- 
doubtedly, the general rule that the insured cannot recover more 
than his actual loss or the value of his interest would, without 
more, limit the recovery of a life tenant, as of a lessee, to the 
value of his unexpired term: See Wood, Ins. 481. But it is 
equally true that a carrier or custodian or agent may insure in his 
own name, and recover the entire loss, standing as a trustee for all 
the amount recovered in excess of his interest; id. 617, 632, 1121, 
and cases cited. In Miltenberger vs. Beacom (9 Pa. St., 198), it was 
said: “The contract of assurance, like other contracts, may be 
effected by the agency of a third person, without the authority of 
the person to be benefited, if he subsequently recognize it. It is 
true that to enable the beneficiary to sue upon it directly he must 
be expressly named.” In the present case Neeley testified that 
there was some talk with plaintiff as to the name in which the in- 
surance should be taken, she saying that some one thought it had 
better be in the name of the executor or administrator, but she 
thought as she had control of it, it had better be in her name. 
This, in connection with the fact that the full premium was paid, 
and the policy issued for the full value of the fee, may fairly 
be taken to indicate the real interest of the parties to insure 
the whole for the benefit, not only of the plaintiff, as life tenant, 
but also of the remainder-men. The company is in no position to 
contest this intent, for, with notice in the application that the 
plaintiff was only life tenant,it charged the full premium, and 
issued the policy on the fee. Itis in no danger of a second action by 
the remainder-men, for they are not named in the policy, and on the 
authority of Miltenberger vs. Beacom, they cannot sue directly, 
and a suit through plaintiff would be barred by the present judg- 
ment. On the other hand, the plaintiff, be suing for and recover- 
ing on this evidence the full value of the fee, has put herself in the 
position of trustee for the remainder-men as to the excess of the 
judgment over the value of her life interest. As the evidence on 
this branch of the case was entirely uncontradicted, the jury would 
not have been justified in taking any other view of it, and there- 
fore the instructions on the measure of damages, though not so ex- 
plicit as might be necessary in a contested case, cannot be held 
erroneous. 

There remain to be considered only the seventh and eighth 
assignments, in regard to the denial of liability, for specified rea- 
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sons, as a waiver of other defenses. The only ground upon which 
such a result can rest is estoppel. No party is required to name 
ali his reasons at once, or any reason at all; and the assignment of 
one reason for refusal to pay cannot be a waiver of any other exist- 
ing reason, unless the other is one which could have been remedied 
or obviated, and the adversary was so far misled or lulled into 
security by the silence as to such reason that to enforce it now 
would be unfair or unjust. The whole doctrine depends on estop- 
pel, and the essential feature of it is loss or injury to the other 
party by the act of the party to be estopped. In this respect there 
is nothing peculiar about actions upon insurance policies. They 
stand on the same footing as other litigation. But it has been held 
that preliminary proofs of loss, though essential, are in their nature 
formal, and “a condition precedent, not to the undertaking of the 
insurer, but to the right of action of the insured:” Strong. J., in 
Insurance Co. vs. Stauffer, 33 Pa. St., 397. Substantial compliance 
with the requirements of the policy is therefore all that is necessary, 
and the jury may infer a waiver from the acts of the parties. The 
rule on this subject was carefully formulated in Gould vs. Insurance 
Co. (184 Pa. St., 570, 588), as follows: If the insured, in good faith, 
and within the stipulated time, does what he plainly intends as a 
compliance with the requirements of his policy, good faith equally 
requires that the company shall promptly notify him of their objec- 
tious, so as to give him the opportunity to obviate them; and mere 
silence may so mislead him, to his disadvantage, to suppose the 
company satisfied, as to be of itself sufficient evidence of waiver 
by estoppel. The circumstances under which plaintiff herself took 
the list and estimate to Barber were, as already said, sufficient 
under the above rule, to take the case to the jury on the question 
of waiver, and therefore the instruction complained of in the 
seventh assignment was proper. The plaintiff's fifth point, how- 
ever,—that if the authorized agents of the defendant refused pay- 
ment of the loss, giving a specified reason therefor to the plaintiff, 
it must be confined to that reason upon the trial, and the jury 
should disregard any other defense now made by it,—was entirely 
too broad, and its affirmance as a general proposition of law would 
be clear error. It ignores the elements of estoppel and makes a 
rule without reference to conditions essential to its existence and 
applicability. The cases cited by appellee do not sustain the prop- 
osition in its breadth as put. In Insurance Co. vs. Dougherty 
(102 Pa. St., 568), Insurance Co. vs. Erb (112 Pa. St., 149), and In- 
surance Co. vs. Ensiminger (12 Wkly. Notes, Cas. 9) there was a 


positive refusal to pay at all, on grounds that the proofs of loss 
VoL, XXII.—7. 
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would not have cured, and it was held that the latter were therefore 
waived; and in Western & A. Pipe Lines vs. Ins. Co. (145 Pa. St., 346), 
a like positive refusal to pay was held evidence of a waiver of the 
period of 60 days allowed by the policy for adjustment and pay- 
ment of the loss. All of these cases rest upon the substantial 
element of estoppel, that the defendant, having led the plaintiff to 
suppose that a compliance with the preliminary formalities would 
be unavailing, could not thereafter set up the want of such prelim- 
inaries. Of the soundness of that principle there can be no question. 
But it is not fair to the learned court or to the case to take his 
language apart from the special facts under consideration, and an 
examination of the record and the assignments of error fails to dis- 
close any defense which the appellant undertook to make that was 
improperly shut out by this instruction. While, therefore, its 
language was too general, and would not bear application to other 
circumstances, yet it could not have misled the jury in the prensa 
case, and therefore did the appe)lant no harm. 
Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


BACHMEYER 
vs. 


MUTUAL RESERVE FUND LIFE ASS’N.* 


The policy provided that the liability should be limited to the premiums paid 
in case of suicide, Under a by-law, $100 had been advanced to the claim- 
ant before her proofs were received, stating suicide as the cause. 

Held, That the requiring of additional proof that the claimant who signed 
herself Marie was the same as the beneficiary called Maria, did not estop 
the company from denying liability. 

Held, That the plaintiff was not estopped from claiming that her statemept as 
to cause of death was an error. 

Held, That the changing membership of an assessment company,and the con- 
sequent impossibility of assessing the identical persons liable at the time 
of loss, will not estop an action for recovery. 

The sworn statement of the claimant was admissible as evidence against her 
of insanity. 

Where it also appeared that after a long and contented married life the insured 
torced the wife to leave him and seek a divorce that he might marry a 
young girl who was an adopted daughter, the question whether the in- 
sured took poison while insane was properly for the jury. 


* Decision rendered, May 3, 18/2. 
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Statement of facts by Lyon, C. J. 


This action is upon a contract entered into by the defendant life 
association with one Ludwig Bachmeyer, in and by which, on cer- 
tain conditions therein specified, the association insured the life of 
Bachmeyer in the sum of $2,000,for the use and benefit of the plaint- 
iff, who was his wife. The contract or policy of insurance contains 
the following stipulation :— 

Death of the member by his own hand, whether voluntary or involuntary, 
sane or insane, at the time, is not a risk assumed by the association in this 
contract; but in every such case there shall be payable, subject to all the con- 
ditions of this contract,only a sum equal to the amount of the premiums paid 
by said member, with six per cent interest per annum. But the board of 
(lirectors or the executive committee of the association,.at their option, may 


in such ease order such further payment as may to them seem just and equit- 
able, not exceeding in the aggregate the maximum amount of this contract. 


The insured died July 19, 1889, having paid all assessments there- 
tofore made upon him by the association pursuant to the policy, 
amounting to $52.24. Pursuant to a by-law of the association, it 
advanced to plaintiff $100 after the death of her husband, immedi- 
ately after learning that such advance was desired by her, but under 
an express stipulation that such payment should not be construed 
as an acknowledgment of the validity of the policy. In due time 
after the death of the insured, plaintiff's attorney forwarded to the 
association proofs of his death, which consisted of a letter of advice 
signed by the attorney ; sworn answers of plaintiff to certain ques- 
tions propounded to her by the association ; sworn answers of the 
attending physician of the deceased to certain other questions pro- 
pounded to him in like manner; and the coroner’s certificate of 
death, to which is attached the proceedings and testimony on the 
inquest. In each of these documents it is stated that deceased 
committed suicide, or died by his own hand, by taking morphine or 
opium poison, while he was temporarily insane. The attorneys or 
agents of the association acknowledged the receipt of such proofs 
by letter addressed to plaintiffs attorney, and therein called his 
attention to the fact that the books of the association showed the 
name of the beneficiary in the policy to be “ Maria,” while the sworn 
statement of death is signed “ Marie” Bachmeyer. At some expense 
and loss of time, plaintiff made and forwarded to the association 
an additional affidavit of her identity as the beneficiary named in 
in the policy. After this action was commenced, and before the 
trial thereof, the plaintiff made and forwarded to the defendant 
another affidavit, in which she expresses the opinion that her former 
statement was erroneous; that she had no personal knowledge of 
the facts therein stated, but relied upon the opinion of the physician, 





100 Supreme Court of Wisconsin. | Feb., 


and that she thinks that her deceased husband took the drug which 
caused his death by mistake, in the belief that it was quinine, or 
some other innocent drug ; and that he was of sound mind when 
he tock it. The defendant put in evidence plaintiff's first sworn 
_ statement of the cause of her husband’s death, and the letter of her 
attorney, transmitting the same. On the trial the court submitted 
it to the jury to find whether che plaintiff had satisfactorily explained 
the reasons why she stated in her proofs of the death of her husband 
that he committed suicide, and was insane at the time, and in- 
structed them that if she so stated unadvisedly, and without intent 
to defraud, they were at liberty to disregard such proofs, and de- 
termine the question of suicide on the merits. The court took from 
the jury the question of the insanity of the insured at the time of 
his death, on the alleged ground that there was no sufficient evi- 
dence tending to prove that he was insane at that time. Further 
statement of the case will be found in the opinion. The jury found 
for the plaintiff. A motion on behalf of the defendant for a new 
trial was denied, and judgment for plaintiff entered for the amount 
of the insurance (less $100 theretofore advanced thereon), and for 
interest and costs. The defendant appeals from the judgment. 


Exuiotr & Hickox, fur Appel/ant. 
Jcuius E. Roesr and Josuva Stark, for Respondent. 


Lyon, C. J., (after stating the facts.) 

I. It is maintained on behalf of plaintiff that the judgment should 
be affirmed, and on behalf of defendant that it should be reversed, 
on the ground of estoppel. These conflicting claims will first be 
considered and disposed of. 

1. It is argued for plaintiff that by calling for further proofs of 
the identity of “ Maria ” with “ Marie ” Bachmeyer, and putting the 
plaintiff to trouble and expense to supply such proofs after the de- 
fendant was informed that the insured died by his own hand while 
insane, and hence after it knew the facts which released it from 
liability on the policy, except for the assessments paid thereon, 
which it had already more than refunded, the defendant is estopped 
to deny its liability on the policy for the whole amount of the 
insurance. This is an attempted application to this case of the 
rule laid down in Bigelow, Estop., 578, and adopted in Webster vs. 
Insurance Co. (36 Wis., 67), and in many other cases in this court 
and elsewhere, to the effect that “a party cannot occupy incon- 
sistent positions; and, where one has an election between incon- 
sistent causes of action, he will be confined to that which he first 
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adopts. Any decisive act of the party, done with knowledge of his 
rights and of the facts, determines his election and works an 
estoppel.” The rule is not applicable here for two reasons: (1) 
The defendant was entitled to know whether it had made the ad- 
vance payment on the policy to the proper beneficiary or to a 
stranger; (2) The by-laws of defendant authorized its board of 
directors or executive committee to make further payments on the 
policy, even to the full amount of the insurance, in their discretion, 
although the defendant was legally liable only for assessments 
paid upon the policy and interest. The defendant was entitled to 
be informed of the identity of the beneficiary in the policy with 
reference to making such further advances, should its au- 
thorized officers elect to do so. The defendant might properly 
require the identification of the beneficiary for either of the above 
purposes, without becoming thereby estopped to assert that it is 
not liable on the policy for the whole amount of insurance written 
therein. 

2. The defendant maintains that the plaintiff is estopped to claim 
the insurance because, in her proofs of the death of her husband, 
she deposed that he committed suicide while insane, by which 
sworn statement it is claimed she is bound. This court has held 
in several cases that an honest or unintentional mistake in the 
proofs of loss under a fire policy will not necessarily prevent a 
recovery thereon, even though notice of the error is not given the 
insurers until the trial: Parker vs. Insurance Co., 34 Wis., 363; 
Waldeck vs. Insurance Co., 53 Wis., 129. In the latter case the 
rule is fully discussed in the opinion by Chief Justice Cole, and 
many cases here and elsewhere are cited to support it. Obviously 
the same rule applies to a mistake in proofs of death under a life 
policy. The plaintiff testified on the trial that she deposed to 
such statements in the proofs of death on the faith of what others 
had told her, and not from actual knowledge. 

3. The defendant further claims that plaintiff is estopped to 
maintain this action on another ground. It is said that this is a 
mutual association, and that under its rules and by-laws the 
amount of this policy, if defendant is held liable to pay it, should 
be assessed upon the members existing at the time of Bachmeyer’s 
death, and them only, and that more than 1,000 persons who were 
then members have, by death or otherwise, ceased to be such, and 
several thousand other persons have since become members, and 
hence that such an assessment is impossible. In view of the fact 
that the membership of the defendant is constantly changing, if 
the above proposition is sustained, it would defeat the payment of 
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all claims against the defendant upon policies, the allowance of 
which have, by reason of litigation or any other cause, been sus- 
pended for any considerable time. We think the proposition is 
not a valid one. The by-laws require the executive committee to 
make an assessment once in two months, of such amount as it may. 
deem sufficient to meet the current mortality of the association, 
upon the entire membership atthe date of the last death of the 
audited claims prior thereto. No specific assessment is made to 
cover each case, but the assessments are based upon estimates of 
the amount which defendant will be required to pay. The pro- 
ceeds of these assessments are divided into two funds,—a “ death 
fund” and a “reserve fund.” Seventy-five per cent of the pro- 
ceeds of such assessments go to the former, and twenty-five per 
cent to the latter, fund. The reserve fund is required to be in- 
vested in interest-bearing securities. The death fund and the 
income of the reserve fund are appropriated to the payment of 
current claims. This leaves the reserve fund intact and constantly 
increasing. Out of the income of this fund all suspended claims 
may be paid, without doing any injustice to members of the asso- 
ciation, or violating any of its rules, or any principle of equity 
between the members. For example, an assessment is made in 
April of a given year to pay off existing claims by death made dur- 
ing the preceding February and March. It may: be that 50 
members died during these two months,—half in February and 
half in Mareh,—and that on the last audited claim the death 
occurred, say March 25th. Although large numbers of persons 
may have become members after most of these deaths occurred, but 
before March 25th, yet all these must be assessed to pay off the 
policies issued to all such deceased members, and none of the 
latter will be assessed to pay any of such claims. It will thus be 
seen that the rule of assessment contended for is not found in the 
by-laws. Indeed, such a rule is impracticable, unless the rule of 
making a specific assessment for each loss be adopted. The rule 
of assessment of the defendant is the better rule, for it simplifies 
the procedure. Besides, it operates upon the members with rea- 
sonable equality; for, if a new policy be assessed to pay losses 
accruing before the inception thereof, the probability is that it will 
escape assessments made after its termination to pay losses accru- 
ing in like manner before its termination. We conclude, there- 
fore, that the plaintiff is not estopped to show that her proofs of 
death contain honest mistakes of fact, nor defendant to show that 
it is not liable on the contract or policy in suit. 
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II. The learned circuit judge took from the jury the question 
whether or not the insured was insane at the time he took the 
drug which terminated his life. We think this was an error, The 
sworn statement of plaintiff that her husband was then insane was 
put in evidence by defendant; and, as against the plaintiff, it tends 
to prove such insanity, even though there were no other testimony 
tending in the same direction. It might not have that effect as 
against any other person who might be interested in the question, 
but no person other than the plaintiff has such interest. The case 
of Hiles vs. Insurance Co. (65 Wis., 585), cited to the opposite doc- 
trine, is not in point. It was there held that proofs of loss are not 
competent evidence in favor of the claimant of the facts stated therein, 
but only of compliance with the requirements of the policy. The 
same is true of proofs of death in case of a life policy. Here the 
insurer, and not the claimant under the policy, offers the proof, as 
evidence against the claimant, of facts therein admitted by the 
latter. Insanity is a fact which may be proved, like any other fact, 
by the admissions of the adverse party of the existence thereof. 
We think, however, there is other testimony tending to prove the 
insanity of Bachmeyer at the time he took the fatal drug. The 
testimony shows that after living in reasonable harmony with his 
wife for 23 years, and after he was more than 50 years of age, the 
insured conceived the purpose of being divorced from his wife and 
marrying their adopted daughter, then but 15 years old. If con- 
sulted in respect to the proposed project, the girl never consented 
thereto, and the plaintiff found it necessary to send her away from 
their home. Yet he compelled his wife to apply for a divorce from 
him, and to open negotiations for a home with her son by a former 
marriage. When informed on the day of his death, just about the 
time he must have taken the poison, that his wife had not heard 
from her son, and that the girl was never to return home, he be- 
wailed his fate, saying: “Oh, my God! I am an unfortunate 
man.” It would be a mercy to his memory could the evidence be 
held conclusive of his insanity. It would be against plain common 
sense to hold that it does not tend to prove his insanity, especially 
as against the plaintiff, who has sworn positively to its existence. 
But it is argued that the error is immaterial. We do not so 
regard it. The defendant is a New York corporation, and the con- 
tract of insurance is, by its terms, a New York contract, to be 
interpreted by the laws of that state. The contract is that if the 
insured came to his death by his own hand, voluntarily or invol- 
untarily, whether he was sane or insane at the time, the defendant 
is not liable on the contract. The law of New York in respect to 
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such a contract is laid down in De Gogorza vs. Insurance Co. (65 
N. Y., 232), substantially as follows: “If the insured commits 
suicide, although at the time utterly bereft of reason, it is a death 
by his own hand or act, within the meaning of the condition, and 
the policy is forfeited.” The case also holds that a suicide result- 
ing from insanity is in no correct sense a death by accident. All 
the cases seem to agree that, if one commits suicide by taking 
poison, it is a death by his own hand. We do not understand that 
the law of New York differs from our law on the same subject, as 
laid down by Chief Justice Dixon in Pierce vs. Insurance Co., (34 
Wis., 389). Indeed, the New York court quotes extensively from 
the opinion, and professes to adopt the doctrine of that case. The 
significance of the above observation is that, if Bachmeyer was 
insane when he took the drug which terminated his life, there is 
no testimony which will support a finding that he took it by acci- 
dent or unintentionally, and in such case the verdict would neces- 
sarily be for the defendant. On the other hand, if the insured was 
then sane, it may be there is enough in the testimony to send to 
the jury the question whether he took the drug by mistake or un- 
intentionally. We assume, without deciding, that in the event of 
his sanity the testimony was sufficient to send the question of acci- 
dent or mistake to the jury. For the above reasons it must be 
held that the error in taking the question of the insanity of the 
insured from the jury is material, and hence necessarily fatal to 
the judgment. The judgment of the circuit court must be re- 
versed, and the cause will be remanded for a new trial. 


SUPREME COURT OF ILLINOIS. 


HOME INS. CO., or New YorkK 
Us. 
BETHEL ET At.* 


Where an action at law is tried by the court without a jury, and no excep- 
tions are taken to the rulings on the admission and rejection of evidence, 
the only questions which are reviewable by the supreme court on appeal 
from the appellate court are those arising from the action of the trial 
court in holding or refusing the propositions of law submitted to him by 
the parties. 

An executory contract for the sale of land, by the terms of which the title is 
not to pass unless the vendee pays the deferred payments, does not con- 
stitute a change of title, within the meaning of an insurance policy 
which declares that a change of title shall avoid the policy. 42 Ill. App , 
475, affirmed. 


* Decision rendered, November z, 1892.—From report by Louis Boisot, Jr., 11 Northeustern 
Reporter. 
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Where the adjuster of an insurance company calls upon the insured shortly 
after the fire, makes out proofs of loss complete except the signature, and 
leaves same with the company’s local agent, basing his refusal to pay 
the policy on the ground that there has been a change of title, such action 
tends to show a waiver by the company of the requirement as to furnish- 
ing proofs of loss, and the decision of the lower court thereon will not be 
reviewed, 42 Il. App., 475, affirmed. 


Lane & Coorsrr, for Appellant. 
McWuuams & Son, for Appellees. 


Bartey, C. J. 

This was an action of assumpsit, brought by T. Bethel and 
Mary A. Roth, for the use of David Davis, against the Home In- 
surance Company of New York, to recover the amount of a loss on 
a policy of insurance against fire. The declaration consisted of a 
special count on said policy, and the common indebitatus assumpsit 
counts to which the defendant pleaded non assumpsit, and also a 
special plea setting up a breach by the assured of a condition of 
the policy which provided that said policy should be void in case any 
change should take place in the title or possession of the property 
insured without the written consent of said company. Issues of 
fact were joined on these pleas, and a trial being had before the 
court, a jury being waived, the issues were found for the plaintiffs, 
and the plaintiffs’ damages were assessed at $1,042.28, and for that 
sum and costs the court, after denying the defendant’s motion for a 
new trial, gave judgment in favor of the plaintiffs. On appeal to 
the appellate court, said judgment was affirmed, and the present 
appeal is from said judgment of affirmance. 

It appears from the pleadings and proofs that on the 25th day of 
July, 1885, John B. Barrett was the owner in fee of certain permises 
in Litchfield, Montgomery County, and of a dwelling-house, barns, 
and sbeds situate thereon. On that day the defendant, in -con- 
sideration of a certain premium, issued to Barrett its policy of in- 
surance against loss or damage by fire and lightning, for the term 
of five years, to the amount of $1,300, as follows: $1,000 on said 
dwelling-house, and $300 on said barn and sheds. On the 4th 
day of September, 1888, Barrett entered into an executory contract 
with T. Bethel and Mary A. Roth, the plaintiffs, to sell and convey 
said premises to them for $1,600; and of that sum the plaintiffs paid 
Barrett $500 in cash, and executed to him their two promissory 
notes for $550 each, one due in one year and the other in five years 
after date, and Barrett executed to the plaintiffs his bond, by which 
he covenanted to convey said premises to them when said notes 
should be paid. Said policy was at the same time, with the written 
consent of the defendant indorsed thereon, assigned to the plaintiffs, © 
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and, by further indorsement, any loss thereunder ‘was made 
payable to Barrett, as his interest might appear. The interest of 
Bethel in the contract of purchase appears to have been only 
nominal, and contingent upon conditions with which he never com- 
plied; but the defendant seems to have been fully advised of the 
nature of his interest, and no question is now raised in respect to 
it. Upon the execution of said bond by Barrett, Mrs. Roth went 
into possession under it, and remained in exclusive possession until 
the destruction by fire of the buildings insured, which happened 
August 18,1889. On the 11th day of February, 1889, which was 
prior to the fire, Barrett sold and assigned said two promissory 
notes to David Davis, and at the same time executed a warranty 
deed conveying said premises to him, such conveyance being made 
subject to Barrett’s bond to the plaintiffs. By agreement between 
Barrett and Davis, said deed was not to be recorded in Barrett's life- 
time, and it was further agreed that if the notes were paid, Barrett 
should convey directly to the plaintiffs, but, in case of his death, 
Davis was to record the deed and make the conveyance himself. 
At the time of the execution of said deed to Davis, the defendant 
made a further indorsement on the policy, to the effect that the loss 
thereunder, if any, should be payable to Davis, as his interest might 
appear. The evidence also tends to show that prior to the fire, and 
about July 22, 1889, Casper Lauer entered into a verbal contract 
with Mrs. Roth for the purchase of her interest in said premises for 
$275, and paid her $175 in cash, and executed to her his promis- 
sory note for $100, dated July 22, 1889, and due 40 days after date; 
that this note and the bond for deed from Barrett to the plaintiffs were 
deposited with E. J. Potts, with instructions to deliver the bond to 
Lauer if he paid the note, but, if the note was not paid, the trans- 
action was to be at an end, and Potts was to deliver the bond back 
to Mrs. Roth, the agreement being that the bond was not to be as- 
signed until the note should be paid. The note was never paid, but 
it and the bond were in the hands of Potts at the time of the fire, 
Mrs. Roth during all that time remaining in possession of the prop- 
erty covered by the policy. It is not claimed that there is any 
evidence tending to charge the defendant with notice of these trans- 
actions between Mrs. Roth, Lauer, and Potts. Said note was pro- 
duced by Potts at the trial, and at the time there appeared upon it 
the following indorsement: “I sign the within over, without any 
recourse back on John Barrett, Mary A. Roth.” The evidence as to 
when this indorsement was placed on the note is somewhat conflict- 
ing, there being evidence tending to show that it was written before 
the fire and on the day the note bears date. But there is evidence 
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tending to show that, after the fire, Barrett paid Mrs. Roth $75 for 
the note, and that she then placed said indorsement thereon. 

One of the principal grounds for contention is that the contract 
between Mrs. Roth and Lauer constituted such a change of title 
to the property insured as to render the policy void. The condi- 
tion of the policy upon which this contention is based, omitting 
immaterial provisions is as follows:— 

It is stipulated and agreed that * * if the property shall hereafter 
become mortgaged or incumbered, or in any case any change shall 
take place in the title or possession (except by succession or by reason of the 
death of the owner) of the property herein named, * * * without written 
consent hereon, then * * * this policy shall be null and void. 


The contention that there was a breach by the plaintiffs of this 
condition of the policy presents a mixed question of law and of fact. 
So far as it represents a question of fact, it is conclusively settled 
adversely to the insurance company by the judgment of the ap- 
pellate court. No complaint is made of any rulings of the court 
in the admission or rejection of evidence, and consequently the only 
mode in which the question is presented as a question of law, so as 
to be open for consideration here, is by exceptions to the rulings 
of the trial court upon the written propositions submitted on behalf 
of the insurance company to be held as the law in the decision of 
the case. But, as we understand the argument of counsel, no fault 
is found with the rulings of the court in that respect, nor can we. 
well see how there could be, as the propositions submitted embody- 
ing the law‘’on this question were held by the court; but the 
issue was decided adversely to the insurance company because, in 
the opinion of the court, the evidence failed to show any change of 
title within the meaning of the condition of the policy. Among the 
propositions so held were the following: “If any change in the 
title of the premises insured occurred without the knowledge or 
consent of the defendant to such change, then, the plaintiff 
cannot recover. If the evidence shows that the assured, T. Bethel 
and Mary A. Roth, after they had purchased the premises insured 
from John B. Barrett, and the defendant had consented to such 
purchase and transfer, and before the loss occurred, caused or 
suffered any change to take place in the title or possession of said 
premises, without the knowledge or consent of the defendant being 
first indorsed on said policy, as in and by said policy provided, 
then such change renders such policy void, and no recovery can 
be had thereon in this case. If the title or possession of the 
assured, Mary A. Roth, in the assured premises, was not the same 
at time the loss occured as when the insured purchased said prop- 
erty and when the defendant consented to the transfer from 
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Barrett to them, then there can be no recovery fcr the plaintiff in 
this case, unless the evidence further shows that the defendant 
consented to such change of title or interest in said premises.” 

The court marked each of these propositions “ Held,” but added 
the memorandum that the evidence failed to show that any change 
had taken place either in the title or possession. It would seem, 
therefore, to follow, as a necessary conclusion, that the error of the 
trial court, if one was committed, was an error of fact, and not of 
law. The law was held as the defendant’s counsel claims it should 
have been, and the only ground he has for complaint is that the 
court misconstrued the evidence. Whether it did or not is a mere 
question of fact, where we are prohibited by the statute from con- 
sidering. 

It is true the defendant’s counsel submitted the following prop- 
osition, which was rejected by the court: “If the evidence shows 
that the policy sued on was issued to John B. Barrett; he sold the 
property insured to T. Bethel and Mary A. Roth, giving them bond 
for deed to such premises; and that defendant, by indorsement slip 
attached to said policy, consented to such transfer; and that said 
policy was assigned to said Bethel and Roth, with loss if any pay- 
able to said Barrett; and that the said Barrett afterwards deeded 
the said property to said David Davis; and that there was at the same 
time an indorsement on the policy making loss, if any, payable to 
said Davis; and that about August 1, 1889, said Mary A. Roth sold 
said bond, by contract, to one Casper Lauer for $275, he paying 
her $175 in cash, and at the time executed and delivered to her a 
note for $100; and the evidence further shows that the defendant 
had no knowledge of this sale, and did not consent to the same,— 
this amounts to such a change of title of said premises as to render 
said policy void, and defeats the plaintiff’s right of recovery in this 
suit.” It will be readily seen that the rule of law contended for 
was fully embodied in the propositions which were adopted and 
marked “ Held” by the court, and for that reason this proposition 
was properly rejected. An attempt is made, however, to recapitu- 
late all the facts which the evidence tends to prove, bearing upon 
the question of a change cf title, and to obtain a ruling by the court 
as to the legal result of such facts. But we are of the opinion that, 
even in that view, the proposition was properly rejected. The only 
change of title upon which reliance is placed is the one which was 
claimed to have resulted from the contract between Mrs. Roth and 
Lauer, and the evidence tends to show that the sale contemplated 
by said contract was executory only, and that it did not have, and 
was not intended to have, the effect of transferring Mrs. Roth’s 
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equitable title to said premises to Lauer until the $100 note should 
be paid, but that, until such payment, Mrs. Roth’s title should re- 
main with her, and that, in the event of the nonpayment of the note 
at maturity, the contract should be rescinded, leaving her title un- 
affected by it. At the date of the destruction of the property 
insured by fire, this note had not been paid, and the inference, 
therefore, fairly resulted from the evidence, that, at that time, Mrs. 
Roth’s title remained in her, and had not passed to Lauer. On 
this theory, then, no change of title had taken place at the time of 
the fire. The hypothesis of the rejected proposition is that Mrs. 
Roth had sold her bond for a deed, by contract, to Lauer; but no 
specification is made as to whether such contract was executed, so 
as to have already transferred her title to him, or was merely 
executory, so as to contemplate the transfer of such title at some 
future time or upon the happening of some future event. Unless 
her title had passed to Lauer at the time of the fire, there had been no 
change of title within the meaning of the policy. A mere executory 
contract, by force of which it might pass at some future time, did not 
of itself constitute such change of title. We think therefore, that 
there was no error in refusing to hold such pruposition as the law. 

But it is suggested that, even if the contract with Lauer did not 
effect a change in the title, it constituted an incumbrance on the 
the premises, end was therefore a breach of the other provision of said 
condition, that if the insured property should become mortgaged 
or incumbered, without the consent of the insurance company, the 
policy should be void. It is a sufficient answer to this suggestion 
to say that no proposition that said contract constituted an incum- 
brance within the meaning of said condition was submitted to be 
held as the law, and the trial court was not called upon to rule on 
that question, at least in such form as to preserve its ruling in the 
record so as to be reviewable here. 

It is also insisted that the judgment shoult be reversed because 
cf the failure of the insured to comply with the condition of the 
policy in relation to preliminary proois of loss. That condition re- 
quired that the insured, within 60 days after the fire, should render, 
under oath, “a particular and detailed statement and proofs of the 
actual cash value, at the time of the loss, of any property or articles 
upon which loss or damage is claimed,” and, when required by said 
company, submit to an examination under oath, in regard to all 
questions relating to the claim, and shall subscribe the same. It 
seems to be conceded that no proofs of the character contemplated 
by the policy were in fact executed or delivered by the insured 
to the insurance company, but the contention on the part of the 
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insured is that the production of such proofs was waived by the 
company. The evidence tends to show that within 60 days after 
the fire, an adjuster of the insurance company called upon Mrs. 
Roth and Davis, and produced a blank form used by the company 
for making out proofs of loss; that Mrs. Roth and Davis thereupon 
gave to him information as to all the facts necessary to be inserted in 
such proofs; and that he filled up the blank by inserting therein 
the statements thus given. So far as the evidence tends to show, 
said proofs were filled up by said adjuster so as to be complete, 
except that it was not signed nor sworn to by the assured. Said 
document was not fully completed because the printed form re- 
quired a statement that no person other than Davis and Mrs. Roth 
had any interest in the property, and that statement Mrs. Roth, be- 
cause of her transaction with Lauer, was unwilling to make. The 
evidence tends to show that the adjuster was fully advised by Mrs. 
Roth of that transaction, and he testifies that she said that she had 
no interest whatever in the property; that he then put the paper in 
his pocket, and said he would send it to the company and have a 
decision in a few days; and that he left the proofs thus incomplete 
with the company’s local agent subject to its order; also that the 
adjuster then asked Davis whether, in case the company passed 
upon, that is, allowed, the claim, he wanted the money at once at 
a discount or would wait 60 days. The adjuster testifies that he 
based his refusal to pay said claim on the ground that Mrs. Roth 
had no insurable interest at the time of the fire. There can be no 
doubt that this evidence tended to show a waiver by the company 
of production of proofs of loss: Insurance Co. vs. Gueck, 130 
Ill., 345, 23 N. E. Rep., 112; Grange Mill Co. vs. West Assurance 
Co., 118 Iil., 396, 9 N. E. Rep., 274; Insurance Co. vs. Whitehill, 
25 Ill., 470; Insurance Co. vs. Cary, 83 Ill., 453. Whether such 
waiver was proved is a question of fact, which the circuit court 
decided in the affirmative, and, that decision having been affirmed 
by the appellate court, the question is not open for reconsideration 
here. 

No propositions in relation to the legal effect of the failure by 
the assured to produce preliminary proofs of loss, nor bearing upon 
the question of the alleged waiver of proofs, were submitted to the 
court to be held as the law in the decision of the case, and there- 
fore no questions of law relating to that branch of the case are 
preserved in such manner at to be reviewable here. The rule is 
well settled that, in suits at law, where the jury is waived, and a 
trial is had before the court, and there are no rulings as to the 
admission of evidence, to which exception is taken, and no prop- 





1893. ] Home Ins. Co. vs. Bethel et al. 111 


ositions are submitted to be held as the law in the decision of the 
case, as provided by section 41 of the practice act, no questions of 
law are so preserved in the record as to be reviewed by this court 
on appeal from the appellate court: Myers vs. Bank, 128 Ill., 478, 
21 N. E. Rep., 580; McDonald vs. Allen, 128 Ill., 521, 21 N. E. Rep., 
537; Bank vs. Haskell, 124 Ill, 587,17 N. E. Rep., 59; Association vs. 
Hall, 118 Ill., 169, 8 N. E. Rep., 764; Wrought Iron Bridge Co. vs. 
Commissioners of Highways, 101 IIl., 518. 

The defendant further insists that Mrs. Roth, at the time her 
proofs of loss were being made out, stated to the defendant’s agent, 
either in terms or in substance, that she sold the property insured 
before the loss occurred, and had thereby changed the title or pos- 
session thereof, and had no interest therein; and that the defendant, 
acting on such statement in good faith, refused to pay the loss; and 
it is claimed that she was thereby estopped to set up a waiver by the 
defendant of proofs of loss. The evidence as to whether Mrs. Roth 
made said statement is conflicting. A proposition based upon the 
hypothesis that she made such statement, and that the defendant 
acted upon it in good faith, and invoked the doctrine of estoppel, 
was submitted to the court by the defendant, to be held as the law, 
and the court marked said proposition “ Held,” but added thereto 
the memorandum that the evidence failed to show that she made 
any statement on that occasion admitting any change of either title 
or possession. It is manifest that the defendant cannot, so far as 
said question of estoppel is concerned, successfully assign error in 
this court. The proposition of law submitted was held, and there- 
fore no error of law of which the defendant can complain was com- 
mitted. The correctness of the decision of the court upon the 
evidence is conclusively settled by the judgment of the appellate 
court and cannot be reviewed here. We find no error in the record 
which we have any power to consider or correct, and the judgment 
of the appellate court will therefore be affirmed. 





Court of Appeals of New York 


COURT OF APPEALS OF NEW YORK. 


DE FRECE 
Us. 


NATIONAL LIFE INS CO.* 


A policy on the installment bond plan stipulated that it was to be paid for in 
twenty annual installments, and in case of failure to pay any installment 
or any part or note given therefor when due, it should be void, 


Held, That under the laws of New York no forfeiture could be enforced until 
over thirty days after the required legal notice had been given of pre- 
miums due. 


Held, That evidence of the subsequent acceptance of quarterly instead of an- 
nual payments, after such quarterly payments were due, was evidence of 
a modification of the agreement, also to the effect that such payments 
might be made within a reasonable time after they were due, and of a 
waiver of a right to forfeit for non-payment when due. 


I. Newron Wittiams, fur Appellant. 

Townsend, Dyerr & Erystern (B. F. Einstein, of counsel), fur 
Respondent. 

Maynarp, J. 

The defendant, a life insurance company incorporated under the 
laws of Vermont, insured the plaiutiff's intestate upon what is known 
as the “installment bond plan.” The contract on its. part consisted 
of a promise to pay the insured $1,000 at the expiration of 20 years 
from the date of the instrument, or, if he died before that time, to 
pay a like sum to his assigns within 90 days after satisfactory proof 
of death, deducting all indebtedness of the parties in interest to the 
company incurred on account of the boud, with the residue, if any, 
of the year’s installment. The policy then states that it is issued 
by the company and accepted by the insured and beneticiary upon 
certain conditions, one of which is :— 

That the National Life Insurance Co. issue this bond in consideration of an 
installment of sixty-three dollars and seventy-four cents to it this day paid 
by the insured, and the agreement that a like sum shall be punctually paid 


to it on or before the 27th day of October in every year, until twenty annual 
installments shall have been paid or until his decease. 


Another condition stated is :— 


In case any installment upon the bond, or any part thereof, or any note 
given therefor, shall not be paid when payable, the bond shall thereupon be- 
come forfeited and void, except after two full annual installments shall have 
been paid on it; in which case the company hereby binds itself to pay, for a 
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full surrender of same, the sum stated in the margin, which shall correspond 
with the number of iustallments paid, as its cash value, with the surplus, if 
any, which may then have accrued. 

A statement of the guarantied cash value of the bond for each 
year after the expiration of two years is then given. There were 
three such bonds contemporaneously issued. The complaint alleged 
the making of the promise in consideration of the payment by the 
insured of $63.74, and an agreement that alike sum should be paid 
to it annually during the 20 years or until the death of the insured, 
and that the insured had complied with the terms of the agreement 
so far as the same were to be complied with by him. The answer 
admitted the execution of the bond, but denied that the insured 
had complied with its terms. It also set up a subsequent agree- 
ment with him by which the installments were to be paid quarterly 
instead of annually, and that the last quarterly installment, which 
fell due 23 days before his death, had not been paid, and that the 
company more than 30 and less than 60 days before it became due 
served the notice required by chapter 341 of the Laws of 1876, as 
amended in 1877 (chapter 321), and the bond had thereby become 
forfeited and void. It also set up a counterclaim for the amount 
of an unpaid promissory note given by the insured to the company. 
The plaintiff first replied to the counterclaim. Subsequently she 
replied to the other new matter in the answer, simply denying 
any knowledge or information sufficient to form a belief in regard 
thereto. The cause was tried before a jury, and the plaintiff rested 
upon the pleadings and gave no evidence. The defendant then, 
without moving for a dismissal of the complaint, or a direction of a 
verdict, assumed the affirmative, and gave evidence tending to show 
that two years after the execution of the bond it was agreed between 
the insured and the company that the installments of premiums 
should be paid quarterly instead of annually, and proof of a service 
of a notice, claimed to be in conformity to the act of 1876, and of the 
nonpayment of the last quarterly installment. 

It is evident that, if the defendant relied upon the literal terms of 
the bond, it had no defense to the action. The agreement of the 
insured was to pay $63.74 annually on the 27th day of October, and 
under the law of this state a failure to make such payment would 
not work a forfeiture of the policy, unless the defendant, more than 
30 and less than 60 days prior thereto, served upon the insured a 
notice that if that sum was not paid on or before that day the pol- 
icy would become lapsed and forfeited. ‘I'he notice which was served 
did not state the amount specified in the policy, but a smaller sum, 


which was subsequently paid to and accepted by the company, and 
Vou, XXIL.-8. 
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the defendant does not rely upon any default occurring on October 
27th, but upon one which is alleged to have occurred on the 27th 
day of January following, and previous to which it is claimed the 
statutory notice was duly served. There is nothing in the agree- 
ment requiring any payment to be made on the latter date, and 
the defendant sought to establish the making cf a new and supple- 
mental agreement in regard to the payment of premiums, by which 
it was stipulated that they should be made quarterly instead of an- 
nually, as prescribed in the policy. There was no proof upon this 
point except the fact that from October 27, 1883, to October 27, 
1888, inclusive, the insured had paid the premiums quarterly, and 
they had been received and accepted by the defendants, and re- 
ceipts given which recited that they were for premiums falling due 
quarterly, and not annually. Without question, this evidence was 
sufficient to establish a modification of the original agreement of the 
parties with respect to the time of payment, and, had it not been 
qualified or restricted, would have authorized the service of a notice 
requiring payment to be made on January 27, 1889, which if not 
complied with would have resulted in a forfeiture of the policy. 
But the same evidence established another fact of great import- 
ance to the rights of the insured, and that was that the company 
had also agreed with him that they would receive payment of the 
installments after they became due, if payment was made in a rea- 
sonable time thereafter, and would waive the right given them by 
policy to declare it forfeited, if punctual payment was not made. 
We do not think the evidence given by the defendant’s wit- 
nesses is susceptible of any other reasonable inference. Of the 
21 payments to which it related, all were made after they became 
due, and at intervals of time varying from 20 days to 5 months, ex- 
cepting 3, which were presumably paid by note. It also appeared 
from the defendant’s evidence that the single payment of an annual 
premium which fell due October 27, 1882, before the modification 
of the agreement was made, was not paid until December 30th fol- 
lowing. The plaintiff called no witnesses, and all these facts ap- 
peared from the proofs upon which the defendant relied to assert 
its right to declare a forfeiture of the policy. What was shown by 
the plaintiff upon the cross-examination of the defendant’s witnesses 
was by way of amplification of the facts brought out upon their 
direct examination, and was properly received for the purpose of 
presenting them in their true light for the consideration of the trial 
court. It was entirely competent for the parties to modify the 
terms of the original contract with respect to the time of payment, 
and the effect of a failure to make punctual payment, and the evi- 
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dence is sufficient to support a finding that the defendant agreed 
subsequent to the execution of the contract to accept payment of 
the premiums quarterly, or within a reasonable time thereafter, and 
that the policy should continue in force until such payments were 
made providing they were not unreasonably deferred. It has been 
repeatedly held, both in state and federal courts, that such an 
agreement may be inferred from the course of dealing between the 
parties: Leslie vs. Insurance Co., 63 N. Y., 34; Meyer vs. Insur- 
ance Co., 73 N. Y., 516 ; Wyman vs. Insurance Co., 119 N. Y., 274 ; 
Kenyon vs. Association, 122 N. Y., 247; Attorney-General vs. Insur- 
ance Co., 33 Hun, 141; Insurance Co. vs. Wolff, 95 U. S., 326; In- 
surance Co. vs. Eggleston, 96 U. S., 577; Insurance Co. vs. Doster, 
106 U. S., 37; Helme vs. Insurance Co., 61 Pa. St., 107. 

It is immaterial how the transaction may be legally designated. 
If it has the element of advantage to the promisor or of loss to the 
promisee, or if there are mutual promises, it may be upheld as a 
valid agreement, supported by a sufficient consideration ; or if the 
insurer, by any declaration or course of action, leads the insured to 
believe that by conforming thereto his policy will not be forfeited, 
if followed by due conformity on his part, it will operate as an 
equitable estoppel, and in either case the result will be the same. 
The forfeiture is not incurred, and the policy continues in force. 
There is no question of pleading involved. The plaintiff was not 
bound to allege or prove the payment of the annual premiums when 
due. The contract is to be read as if the act of 1876 had been lit- 
erally incorporated into it. There could be no forfeiture for this 
‘ause unless the defendant alleged and proved nonpayment after 
the due service of the notice required by law. This it undertook 
to do, but failed, because its proofs showed an agreement to accept 
payment within a reasonable time after the quarterly payment be- 
came due, which had not elapsed when the death of the insured 
occurred. Acceptance of the October installment three days after 
the January installment became due waived any forfeiture which 
might be claimed on account of the omission to promptly make the 
October payment, and is also strong corroborative evidence of an 
intent not to rely upon a failure to comply with the requirements 
of the notice given to make the January payment when due. As 
the defendant was never in a position where it could insist upon a 
forfeiture, it becomes unnecessary to consider the question of the 
sufficiency of the notice served. The judgment must be affirmed. 
with costs. Alliconcur. 
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SUPREME COURT OF IOWA. 


HARRIS 
vs. 
PHENIX INS. CO., or BROOKLYN.* 


Notice of loss to the general agent on a postal card, followed by a reply that 
an adjuster would be sent, and the coming of the adjuster and inquiring 
concerning the loss and requesting insured to come to C. the next morn- 
ing with his policy, is evidence tending to show a waiver of written 
notice accompanied by affidavit as required by statute, such statute 
being for the benefit of the insurer. 

Further evidence that the adjuster left word that he would pay the loss, 
justified an instruction that if plaintiff as a reasonable man relied on it, 
and was entitled so to do, they should find a waiver. 

Held, that a failure to go to C., as requested, would not affect the question of 
waiver. 

The application represénted the occupancy as by “ assured or tenant.” The 
building was occupied by both, but there was no evidence of increase of 
risk. 

Held, that there was no basis for an instruction that, if the occupancy in- 
creased the risk, there could be no recovery. 

Evidence of an affidavit given too late was harmless error. 


M. J. Witiiams and W. H. C. Jacques, for Appellant. 
W. W. Carey and E. L. Burton, for Appellee. 
Given, J. 

1. It is not claimed by appellee that he gave notice accompanied 
by affidavit, as required by the policy and by statute: McClain’s 
Code, § 1734. He rests his right to recovery upon the claim that 
appellant waived such notice and affidavit. Appellant contends 
that there is no evidence to support the allegation of waiver, and 
that the court, therefore, erred in overruling its motion for verdict, 
and in giving and refusing certain instructions. The undisputed 
facts are that on the 21st day of June, 1885, appellee insured his 
residence, situated on a farm in Wapello County, in the appellant 
company, for $1,000, and that on February 14, 1888, during the 
life of the policy, the building was totally destroyed by fire. On 
February 16, 1888, appellee addressed to appellant a postal card, 
as lollows:— 
T. R. Burch, Gen. Agt., Chicago :— Chillicothe, Iowa, Feb. 16, 1888. 

Dear Sir: My house burned to the ground yesterday. Policy o. 179,781. 
Amount of insurance $1,000. Yours truly, J. T. Harris, per B. 


Said card was received and answered by said Burch, as follows:— 
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Phenix Insurance Co., 2-17-88. 
Phenix Building. T. R. Burech., Gen. Agt.— 

Dear Sir: Your favor of the 16th advising of loss under policy o. 179,781 is 
received and will have the attention of our adjuster at an early date. 

T. R. Burcu, General Agent. 

About March 1, 1888, Mr. C. H. Williams, appellant’s adjusting 
agent, having beer advised of the loss by their general agent, 
went, as he says it was his duty to do, to the home of appellee, at 
the place of the fire, to see him about the loss and investigate the 
facts. Appellee being absent from home at the time, Mr. Williams 
did not see him, but had a conversation with appellee’s wife (Mrs. 
Harris) concerning the loss, in the presence of two other persons. 
They all agree that Mr. Williams inquired of her as to the cause of 
the fire; that she said she did not know, and that it was not known; 
that he inquired who owred the land, how much there was of it, 
and whether under mortgage; and that she answered that she did 
not know. They also agree that he told her to tell her husband to 
come to Chillicothe, some three miles distant, the next morning, 
and bring his policy with him; that he (Williams) would be there 
until one o’clock. Mrs. Harris testified that “he said to tell Mr. 
Harris to come to Chillicothe, and he would settle the loss and pay’ 
up;” that she told her husband, but he did not go. Mr. Bailey, 
who was present, says: “ Think he told Mrs. Harris to tell Mr. Har- 
ris to come to Chillicothe, and that he would settle with him there.” 
Mr. Williams denies that he said anything about settling, adjust- 
ing, or paying the loss; and Arthur Lukins, who sat in the buggy 
with him during the conversation, says he did not hear him say 
that he would settle and pay the loss. This is a sufficient state- 
ment to show the tendency of the evidence upon which a waiver 
is claimed, and the conflict therein. 

2. “ Waiver” is thus defined in Bishop on Contracts (section 
792): “Waiver is where one in possession of any right, whether 
conferred by law or by contract, and of full knowledge of the 
material facts, does or forbears the doing of something inconsis- 
tent with the existence of the right, and of his intention to rely 
upon it; and thereupon he is said to have waived it, and he is 
precluded from claiming anything by reason of it afterwards.” 
In Wood on Fire Insurance (section 496), it is said: “ When the 
insurer, knowing the facts, does that which is inconsistent with 
the intention to insist upon compliance with the conditions prec- 
edent of the contract, it is treated as having waived their perform- 
ance. * * * So, too, the production of proofs of loss, or de- 
fects therein, may be waived, and such waiver may be implied 
from what is said or done by the insurer.” The notice and affidavit 
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required by statute are solely for the benefit of the insurer: 
Boyd vs. Insurance Co., 70 Iowa, 329. The principalif not the only 
purpose of requiring this notice and affidavit is to inform the in- 
surer of the loss, the facts as to how it occurred, and the extent 
thereof, as a basis upon which to determine whether the insurer is 
liable, and to what extent, or, in other words, the basis upon which 
the insurer may proceed to adjust the loss. The notice and affi- 
davit being for the benefit of the company, it is not questioned but 
that it may waive its right thereto. Appellant contends that there 
is no evidence that its adjusting agent had any authority to waive 
notice and affidavit of loss, but it is not disputed but that the 
general agent had such authority. We think the letter from the 
general agent tends to show a waiver of further notice, and of an 
affidavit. Without notice and affidavit, or a waiver thereof, appel- 
lant was not required to act. There was no claim before it, and 
nothing to adjust. But if the postal card was accepted as suffi- 
cient notice, and affidavit was waived, then there was. It was 
under these circumstances that the general agent assured appellee 
that the loss would have the attention of their adjuster at an early 
day. Had it been the purpose then to require notice and affidavit, 
surely some mention of that fact would have been made. But, in- 
stead, appellee is informed that appellant will proceed to do that 
which it was under no obligation to do, unless there was a waiver. 
If it was not the purpose to waive further notice and affidavit, why 
promise that the loss should have the early attention of the ad- 
juster? Certainly this letter, written under these circumstances, 
tends to show a waiver as claimed. As to the authority of the ad- 
juster to waive proofs of loss, we think the fact of his giving atten- 
tion to the loss, as promised in the letter; his examination of the 
ruins; and the word he left for appellee, without any mention of 
further notice or affidavit, not only tend to prove that he had au- 
thority to waive further notice and proofs, but that he did so. It 
follows from these conclusions that there was no error in over- 
ruling appellant’s motion for verdict, or in giving or refusing 
instructions on this branch of the case. 

3. Appellant complains of the refusal to instruct that appellee, 
having failed to give notice accompanied by affidavit, as and in the 
time required by law, he is barred from maintaining this suit. 
The case was submitted solely upon appellee’s allegation of waiver 
of notice and affidavit. Therefore, this instruction was properly 
refused. The court instructed that the authority of an adjuster 
may be shown by the nature of the business intrusted to him, 
and the nature and necessary power of an agent acting in the 
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capacity he acted in fer the appellant; that it may be shown by the 
evidence of the agent himself as to the power and authority he had 
and was exercising for the defendant. The court further instructed 
that if they found that the adjuster had authority from tbe appel-— 
lant to receive proofs of loss, and adjust and settle the loss, then 
they should find that he had authority to waive the giving of the 
evidence. Appellant’s complaint is that under this instruction the 
jury might find, from the fact alone that the agent was an adjuster, 
that he had power to waive proofs of loss, and cites Barre vs. Coun- 
cil Bluffs Insurance Co. (76 Iowa, 609), wherein it is said: “A 
waiver can only be made by one having sufficient authority to make 
it, and such authority must be shown.” That was an action upon 
a contract to issue a policy, and the allegation was that by refusing 
to deliver the policy, and denying the existence of the contract 
appellee was prevented from making proof of loss within the time 
required by the form of policy called for by the contract. As 
there said, there was no evidence tending to establish the authority 
of the persons who it was claimed did so to make the waiver. 
We have seen that there was evidence tending to show the authority 
of this adjuster, other than the mere title of his agency. 

4. The court instructed that the burden rested upon the appel- 
lee to make out the waiver; that the jury should determine from 
the evidence what was said between the adjuster and Mrs. Harris, 
and whether appellee did in fact rely upon the word which the 
adjuster left for him in failing to give the appellant an affidavit 
until after 60 days, and whether he had any right, as a reasonable 
man, to so rely upon this word. “If he did so rely upon the word 
that was left for him, and you find that he had a right, as a rea- 
sonable man, to do so, under the circumstances, then you should 
find that there was a waiver of such affidavit by the appellant. 
But if you fail to find that he did rely upon this word in failing 
to give the affidavit, or if you fail to find that he had a right to so 
rely upon this word, as a reasonable man, in either case your ver- 
dict skould be for the defendant.” Appellant contends that there 
was no evidence upon which to found this instruction. While there 
was a conflict in the evidence, it surely cannot be said that there 
was none to support the claim that appellant’s adjuster had left 
word for appellee that he would settle, adjust, and pay the loss. 
There is also evidence that the adjuster inquired into, and was 
informed as fully as the parties knew concerning, the facts as to 
how the loss occurred. 

5. Appellant complains of the refusal to instruct to the effect 
that if appellee was told to come to Chillicothe the next day 
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and the adjuster would settle and pay the loss, and he failed to go 
to Chillicothe the next day, and gives no reason for not doing so, 
it would not be a waiver of any of the rights of the company, for 
the reason that it was not accepted. That appellee should come to 
Chillicothe was not a condition precedent to appellant’s acknowledg- 
ment of his right to press his claim for the loss without furnishing 
notice and affidavit. Without coming to Chillicothe,he could not have 
settlement and payment then; but surely he was not to understand 
that, if he did not come, his right to recover was to be thereafter 
denied. The reason why he did not go may be inferred from the 
testimony of Mrs. Harris, who stated that her husband could not 
take the adjuster to Ottumwa next day on account of the bad con- 
dition of the roads. 

6. Appellant asked an instruction containing the statement that 
“the policy sued upon provides that the premises are to be occu- 
pied by, assured or tenant;” also, that the policy provides that if 
the risk be increased in any manner, without consent indorsed 
thereon, it shall be null and void. It appears that one Bailey and 
his family occupied two rooms in the house at and for some time 
before the fire, and that appellee and his family occupied the 
balance of the house. The instruction asked submitted the ques- 
tion whether this occupancy increased the hazard, and, if so, that 
the plaintiff could not recover. Tie policy, as far as set out in ap- 
pellant’s abstract, is silent as to occupancy; butit appears that in 
the application therefor the question, “ By whom is the house occu- 
pied?” was answered, “Assured or tenant.” This was rather in the 
nature of a description of the property by present occupancy than 
an agreement as to occupancy in the future. There was no evi- 
dence to show that the occupancy, as it existed at the time of the 
fire, increased the risk, and therefore nothing upon which the jury 
could have found that the policy was void by reason of the risk 
being increased. 

8. The court permitted appellee to introduce, over appellant’s 
objection, testimony that on the 11th day of August, 1888, he 
mailed to defendant an affidavit stating the facts as to how the loss 
had occurred, so far as they were within his knowledge, and the 
extent of the loss. Plaintiff has set up the making of this proof of 
loss in his petition, which appellant admitted in its answer to have 
received August 13,1888. There being no claim that appeilant 
had agreed to extend the time in which to make this proof of loss, 
and it being after the expiration of the 60 days allowed by law, the 
fact that such proofs were made was immaterial, and should not 
have been admitted in evidence. But as the case was submitted to 
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the jury upon plaintiffs claim of waiver, and the jury were in- 
structed that his right to recover depended upon his proving the 
alleged waiver, the admission of this evidence, though erroneous, 
was without prejudice to appellant. Our conclusion is that the 
judgment of the district court should be affirmed. 


COURT OF APPEALS OF MARYLAND. 


GLOBE RESERVE MUT. LIFE INS. CO., or Battimore Ciry, 
vs. 
DUFFY ET AL.* 


Where the application, signed by insured and filled in by the medical 
examiner, who testified to the truth of the answ ers, contained false state- 
ments as to health, according to the evidence, it was error to charge that 
such answers would not vitiate the policy if written by the agent and the 
insured was an ignorant man, unless the agent and insured conspired to 
defraud the company. 


The insured must be ignorant of the falsity of such answers in order to 
avoid forfeiture. . 

A charge that, if by the form of its policy or acts of its agents the company 
induced the insured to believe that the policy was valid from its date, to 
assert the contrary on the trial would be fraud. 


The application was made part of the policy, and provided that the policy 
should not take effect until the first assessment had been paid. 


Held, That where, according to the provisions of the policy, the company 
should have made an assessment on a certain date, but failed to do so, 
it cannot rely on its own failure to defeat the claim. 


L. Hockuermer and Cua. L. Witson, for Appellant. 
Isrpor Rayner and Wwx. 8. Bryan, Jr., for Appellees. 


McSue_rry, J. 

On the 4th of August, 1886, the Globe Benefit Reserve Mutual 
Life Insurance Company, of Baltimore City, issued a policy upon 
the life of Moses Mason, and a few days thereafter the assured 
assigned the policy to the appellees. On the 28th of September 
following Mason died. Proofs of death were furnished, but the 
company refused to pay the insurance, and this suit was thereupon 
instituted. The only questions arising on the pending appeal are 
presented by the prayers for instructions to the jury, and the prin- 
cipal one of these is brought before us by the fourth instruction 
given at the instance of the appellees. It is in these words: “The 
plaintiff prays the court to instruct the jury that if any of the 


*Decision rendered, Nov. 17, 1892. 
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answers in the application for insurance of Moses Mason were 
written down by the agent or examining physician of the defendant, 
and were known to such agent or physician to be inaccurate or 
untrue, then, if the jury believe that the said Moses Mason was an 
ignorant colored man, the untruth of such answers will not vitiate 
the policy of insurance, unless the said Moses Mason and the said 
agent or physician fraudulently combined together to defraud the 
defendant.” It appears by the record that the medical examiner 
wrote down the answers to the various questions upon the printed 
application, and among the answers given it was stated that Mason 
had no pulmonary and no kidney trouble. This application was 
signed by Mason, and was the basis upon which the policy was 
issued. The medical examiner testified to the truth of these answers. 
The company offered evidence tending to prove that Mason had, 
when he signed the application, and for some years prior thereto 
had had, both pulmonary and kidney trouble, from which he died 
in less than two months after the date of the policy. In this state 
of conflicting evidence the instruction under review was granted. 
Ji the medical examiner was the agent of the company, it surely 
requires no argument to show that it was not within the scope of 
his authority to mislead and deliberately impose upon his principal. 
His agency, from the very nature of the case, was confined to elicit- 
ing the truth, and did not extend to substituting falsehood therefor. 
He was not an agent to procure false answers, but true ones. It 
cannot be supposed that the company clothed him with authority 
to perpetrate afraud upon itself. Notwithstanding this is so, there 
are many cases in which, to prevent fraud and gross injustice, an 
insurance company is estopped, on grounds of the highest public 
policy, to object that the statements made by its agents beyond the 
scope of their authority are false. But there must be no com- 
plicity on the part of the assured; because, if false answers be 
written in the application by the agent with the knowledge of the 
assured, the latter becomes an accomplice, and both perpetrate a 
fraud upon the company. In such a case it is obvious that a 
recovery could not be permitted upon a policy thus procured; and 
so, where false answers have been written by the agent without the 
knowledge of the assured, but the latter has the means at hand to 
discover the falsehood and negligently omits to use them, he will 
be regarded as an instrument in the perpetration of the fraud, and 
no recovery could be had upon the policy: Insurance Co, vs. 
Fletcher, 117 U. S., 519; Ryan vs. Insurance Co., 41 Coun., 168; 
Lewis vs. Insurance Co., 39 Conn., 100. If the assured be neither 
an accomplice nor an instrument, and be imposed upon without 
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fault on his own part by the agent of the company, his beneficiary 
will be entitled to recover, notwithstanding the statements are in- 
accurate. or untrue: Association vs. Jones, 72 Md., 363. Where 
the assured is either an accomplice in the fraud or an instrument in 
its perpetration, it is perfectly manifest that a recovery founded 
upon a policy procured by such means would permit the beneficiary 
to reap the fruits of the misdeeds of others. It would be no answer 
to say that the agent of the company was as deeply implicated in 
the fraud as the assured; for in the one case the conspiracy of both, 
and in the other the misconduct of the agent and the inexcusable 
negligence of the assured, induced the insurer to assume a risk that 
would not otherwise have been written. The insurer in both 
instances would be made the victim of the bad faith of the assured, 
if a recovery were allowed. But the broad principle which pre- 
cludes one from taking advantage of his own wrong would equally 
interpose to prevent the insurer from relying upon the false state- 
ments made by his own agent when the assured has acted in per- 
fect good faith, and with due diligence, and has made no misrepre- 
sentations himself. The instruction we are considering goes far 
beyond this latter doctrine, and permits a recovery if the agent 
knowingly wrote down false statements, and the assured was “an 
ignorant colored man.” But ignorant of what? Of the falsity of 
material statements which he subscribed as true? or, being cog- 
nizant of that, ignorant of something else, wholly different? If the 
former, as put, it was palpably misleading; if the latter, it was 
utterly wrong in principle. In either event it was error to grant 
the instruction. He might well have been an ignorant colored 
man, and yet have known that he had pulmonary and kidney trouble 
at the very time he declared he had them not. His ignorance, to 
be availing, must have been ignorance of the falsity of the answers 
written down for him by theagent. His knowledge of their untruth, 
though coupled with the most dense ignorance on all other sub- 
jects, made him, if not an accomplice, at least a voluntary instru- 
ment in practicing a deception, and the policy was thereby vitiated. 
The instruction, as framed, was erroneous and misleading, and 
should have been refused. 

The third instruction was conceded in the argument at bar to be 
correct. 

The first was properly granted. If the insurance company, by 
the form of its policy or by the acts of its agents, induced the as- 
sured to believe that the policy was valid from its date, 1t cannot, 
without being guilty of fraud, assert the opposite now. 
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The second prayer presented by the appellant was properly 
refused. It asked the court to say to the jury that 2 recovery could 
not be had unless they found “ that a first assessment had been 
actually paid during the life of said Moses Mason, and while he was 
in good health; provided, the jury further find that in the regular 
course of business no assessment could have been levied before the 
death of said Moses Mason.” It was competent to the company to 
provide, as it did, in the applications for membership which were 
made a part of the policy, that the policy should not become effective 
until the first assessment had been paid. The policy stipulated 
that “assessment notices will be regularly mailed, dated tie first 
week day in January, March, May, July, September, and Novem- 
ber.” The seventh “instruction to members” printed on the back 
of the policy reads: “A member not receiving his or her notice 
before the tenth of the assessment month should write on a postal 
card, inquiring why,” etc. It was proved that no first assessment 
had been levied during the life of Mason, and that the failure to 
make the levy was an oversight. Now, it is apparent from these 
provisions of the policy that assessments were leviable every two 
months, and that September was one of the months when an assess- 
ment ought to have been levied. It was consequently the duty of 
the company to have made the levy and to have sent out the notice 
before the 10th of that month. Mason died on the 28th of Septem- 
ber. It was, therefore, not only possible that in the regular course 
of business an assessment could have been levied during the life 
of Mason, but, under the terms of the policy, it was the plain duty 
of the company to have made such a levy at least eighteen days 
before Mason died. It failed to do so, and it cannot now rely on 
its own failure to defeat the policy. There was nothing in the 
evidence to warrant the jury in finding that the company could not 
have made the assessment, and, as the prayer submitted to them the 
finding of that fact, it was clearly erroneous. 

The appellant especially excepted to the prayers of the appellees 
“ because, by the undisputed proof, only one plaintiff claims to have 
an existing demand, the other having assigned his claim.” The 
assignment of the policy was made by Mason to the appellees on 
August 9, 1886, and the company was duly notified. The record 
states: “It was also proved that the plaintiff Sultan has assigned his 
claim in the suit prior to the trial.” Nothing further is disclosed 
on this subject. It does not appear whether Sultan made a formal 
written assignment or not, whether he made it before or after suit, 
or whether it was absolute or conditional. Without more, the court 
below was asked to reject the plaintiffs prayers. But, until it 
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affirmatively appeared that Sultan had no longer any right to 
prosecute the suit, the objection to the prayers was untenable. 
3ecause of the error committed in granting the fourth instruction 
the judgment must be reversed, and a new trial will be awarded. 
Judgment reversed, with costs, and new trial awarded. 


SUPREME COURT OF WISCONSIN. 


MacKINNON ET AL. 
vs. 


MUTUAL FIRE INS. CO., or Criicago.* 


The policy of a mutual fire company provided that failure to pay an assess- 
ment within 20 days after mailing of notice should suspend liability, and 
that the charter should be part of the contract, and must be resorted to 
to determine the rights of the parties. The charter provided that non- 
payment of an assessment for 30 days after notice should suspend liability. 
A copy of this charter provision was sent to a member, with a notice of 
assessment. 

Held, that this was a waiver of the policy requirement, and payment of the 
assessment within 30 days was sufficient though subsequent to a loss. 
Statement of facts by Lyon, C. J. 

The action is upon a policy of insurance issued by the defendant 
company to plaintiffs upon certain property which was destroyed 
by fire during the term of the policy. The only question litigated 
is, had the policy become forfeited, or the obligations of the com- 
pany under it suspended, when the loss occurred, by reason of the 
failure of plaintiffs to pay an assessment, when it became due, on 
the premium note of the plaintiffs, given for the policy? The policy 
was issued January 21, 1887, for five years, and the premium note 
of plaintiffs was for $500. An assessment (the first ever made by 
the company) of 10 per cent on all premium notes held by the 
company was duly made by its board of directors on December 16, 
1889, and the secretary of the company was instructed by the board 
to notify each member of the amount of his assessment, and to pro- 
ceed at once with the collection of the same. On December 23d 
the secretary mailed to plaintiffs a notice of such assessment of $50 
on their premium note, with a request that they pay it at once, and 
further notified them that, if such, payment should not be made by 
December 30th, the company would draw on them for the amount 
of the same. Plaintiffs received the notice the next day. The 


* Decision rendered, Sept. 27, 1892. 
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assessment remaining unpaid, the secretary drew a draft upon the 
plaintiffs therefor, dated December 30, 1889, payable at 10 days’ 
sight, which draft was never accepted or paid. On January 18, 
1890, the insured property was destroyed by fire. The assessment 
had not then been paid or tendered, but the same was offered to the 
company by plaintiffs on January 21, 1890. The company refused 
to accept it. ‘he policy contained a stipulation to the effect that 
failure to pay an assessment within 20 days after the date of mailing 
the notice thereof to a policyholder should suspend the liability of 
the company on the policy while such assessment remained unpaid. 
It also contains a stipulation that the charter and by-laws of the 
company shall be a part of the policy, and are to be resorted to in 
order to determine the rights and obligations of the parties under 
it. The charter of the company contains the provision that such 
non-payment of an assessment for 30 days after notice thereof shall 
have the same effect. “The by-laws of the company are silent on 
the subject. Several documents were sent to the plaintiffs with the 
notice of assessment, among which was a copy of the above pro- 
vision of the charter. The testimony tends to show that plaintiffs 
relied upon the copy of the charter provision thus sent them as 
giving them 30 days after such notice in which to pay the assess- 
ment. The cause was tried by the court without a jury. Upon the 
foregoing facts (which are not controverted) the court found that 
plaintiffs had performed all the conditions of the insurance contract 
to be performed by them, and are entitled to recover the amount 
of their insurance,and gave judgment accordingly. The defendant 
company appeals from the judgment. 


E. H. Exuis and M. H. Beacu, for Appellant. 
Grorce L. Wittiams, for Respondents. 


Lyon, C. J. (after stating the facts.) 

Notice of the assessment in question was duly given the plaintiffs 
by mail, December 23, 1889, and the insured property was destroyed 
by fire January 18, 1890, which was more than 20 days, and less 
than 30 days, after such notice was given. The finding of the circuit 
court that plaintiffs had performed all of the conditions of their 
contract with the defendant insurance company is equivalent to a 
finding that they made no default in the payment of the assessment. 
To sustain such finding the court may have determined either or 
both of two propositions—it may have determined that the provision 
in the charter of the company that its hability under the policy shall 
be suspended after 30 days’ failure to pay the assessment is a limi- 
‘ tation upon the power of the company to contract that failure to 
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pay the assessment for a shorter period of time shall work the same 
result, and hence that the 20-days’ stipulation in the policy is in- 
valid ; or the court may have sustained the validity of the stipula- 
tion in the policy, but held that the company, acting through its 
secretary by serving upon plaintiffs a copy of the charter provision, 
without explanation, waived payment of the assessment in 20 days 
after notice thereof, and gave plaintiffs 30 days thereafter in which 
to pay it. Either of the above propositions being correct, there was 
no default by plaintiffs in the payment of the assessment, and no 
suspension of the defendant's liability under the policy when the 
loss occurred, and the judgment should not be disturbed. If both 
propositions are untrue, the judgment should be reversed. 

The first of the above propositions, to-wit, that it is not compe- 
tent for the company to contract with its policyholders that non- 
payment of an assessment for any time less than 30 days shall work 
a suspension of the liability of the company under the policy, will 
not here be determined. It should be observed, however, in view 
of the fact that the by-laws of the company are silent on the sub- 
ject, and the proofs fail to show that the company has ever adopted 
a rule, applicable to all policies issued by it, reducing the 30-days’ 
limit of the charter to 20 days, some of the members of the court 
have grave doubts of the validity of the 20-days’ stipulation in the 
policy. If the officers and agents of the company who issued the 
policy in suit may contract therein for a suspension of the liability 
of the company for non-payment of an assessment within 20 days 
after a notice thereof, why may they not require another policy- 
holder to pay in 10 days after such a notice, or lose the indemnity 
of his policy ? or why may they not give another policyholder three 
months, or six months, or longer, in which to pay an assessment? 
Such practices would destroy the equality of rights as between 
policyholders, which is an essential principle of mutual insurance, 
often enforced by this court : Telegraph Co. vs. Burnham, 79 Wis., 
47; Bowen vs. Kuehn, 79 Wis., 53; Davis vs. Lumber Co. (Wis.) 
We leave the question above suggested undetermined, because we 
are satisfied that the obligation to pay the assessment in this case 
within 20 days after notice thereof was effectually waived by the 
company by the act of its secretary, who, besides being a general 
officer of the company, was specially authorized to collect this assess- 
ment. The notice of the assessment was accompanied by a copy of 
the charter provision that non-payment of an assessment for 30 
days after notice thereof would suspend the iiability of the company 
under the policy during default. Manifestly, the object of serving 
upon plaintifis a copy of this charter provision was to furnish them 
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with evidence of the authority to make the assessment, and to point 
out to them their duty in respect thereto. One of those duties 
therein expressed is to pay the assessment within 30 days after 
notice thereof, under penalty, should they fail to do so, of a forfeit- 
ure of the right to any claim upon the company under the policy 
until they should pay the assessment. The testimony of plaintiffs 
tends to show that they relied upon the fact that this paper was 
served upon them by the company as giving them 30 days in which 
to pay the assessment. The notice of assessment contained no re- 
ference to a 20-days’ limit, but requested payment thereof at once. 
A draft was drawn on the plaintiffs. for the amount of the assess- 
ment, December 30, 1889, at 10 days’ sight, which was not accepted 
or paid by them. In these transactions there is no suggestion of a 
20-days limitatiou. Neither is there any such suggestion in the 
somewhat extensive correspondence between the parties, after the 
loss, which was read in evidence. On the contrary, under date of 
January 20, 1890, the secretary wrote plaintiffs that their refusal to 
pay the draft for the assessment invalidated their policy, and re- 
lieved the company from liability for their loss. Thus the forfeit- 
ure of the policy was claimed on the express and only ground that 
the draft was not paid. Yetthe draft was not drawn with reference 
to any 20-days’ limitation, and we find nothing in the contract which 
authorized the company to draw upon plaintiffs for the assessment. 
When plaintiffs received notice of the assessment, and read the 
same, and the documents inclosed therewith, they may justly have 
reasoned thus : “The company, in terms, cails upon us to pay the 
assessment at once. It has no right to do so, for we have not agreed 
to pay it at once on receiving such notice. The company also tells 
us, if we do not pay by December 30 (seven days after service of the 
notice), it will draw upon us for the amount. This we have never 
authorized. Our policy contains a stipulation, in form, requiring 
us to pay the assessment in twenty days—that is, by January 12, 
1890. But this stipulation is of doubtful validity, and in its notice 
to us the company makes no claim under it, nor reference to it. But 
the company serves upon us a copy of the charter provision, giving 
us 30 days after notice of the assessment in which to pay it, with- 
out affecting the liability of the company under the policy. This 
was doubtless done to apprise us of our duty in the premises. 
Manifestly, the company does not intend to assert that we are bound 
to pay this assessment at once, or to pay the draft which they may 
draw on us tuerefor a week hence, for it is certain we are under no 
such obligation. Neither does the company rely upon the 20-days’ 
stipulation in the policy, for no reference is made to it in the notice 
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and papers served upon us. It must be, therefore, that the com- 
pany only requirgs us to pay within 30 days after notice, under the 
charter provision served upon us, which the company has never yet 
attempted to change or limit by resolution or by-law.” It seems to 
us that this is precisely what the company did require of plaintiffs. 
But, whether it is or not, the company has placed itself in too 
equivocal a position to entitle it now to be heard to assert a forfeit- 
ure under the 20-days’ stipulation in the policy. Hence we con- 
clude that, even though the 20-days’ stipulation in the policy is a 
valid contract, it was effectually waived by the company. The loss 
having occurred within 30 days after notice of the assessment, there 
was no suspension of the liability of the company on the policy ; 
and the subsequent tender of the amount of the assessment by 
plaintiffs, and the refusal by the company to accept it, are of no 
significance : Seyk vs. Insurance Co., 74 Wis., 67. 
The judgment of the circuit court must be affirmed. 


SUPREME COURT OF NEBRASKA. 


FARMERS’ UNION INS. CO. 
vs. 


WILDER.* 


Where premium notes have been given to a mutual insurance company, as- 
sessments to be made thereon from time to time as losses occur, in case 
an assessment is not paid in 30 days after personal demand therefor or by 
letter, the company may recover for the whole amount of the deposited 
note with costs, and executions will thereafter be issued on such judg- 
ment as assessmeuts for losses may require. 

Where there is a default in paying assessments, and the company does not 
declare the policy forfeited. but continues to make further assessments 
as losses occur, it will be a waiver of the cause of forfeiture. 


Tuompson Bros. and Capps, McCreary & Srevens, fur Plaintiff in 
Ey 0r, 

Hewerr & Otmsreap, for Defendant in Error. 

Maxwe 1, C. J. 

This action was brought by the defendant in error against the 
plaintiff in error to recover for the loss of a barn, ete. It is alleged 
in the petition “that at the time hereinafter mentioned the defend- 
ant was, and still is, a corporation duly organized under the laws 


* Decision rendered, Nov. 2, 1892. Syliabus by the Court. 
VOL. XXII.—9. 
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of the state of Nebraska, with lawful authority to make contracts of 
insurance against fire. (2) On the 29th day of December, 1888, 
the plaintiff was the owner of a barn and granary, situated on 
section 2, township 5, range 10 west,in Adams County, state of 
Nebraska, and a large amount of oats, to-wit, 2,000 bushels, in said 
granary, said barn and granary being adjoining each other, and to- 
gether of the value of $550, and the said corn in said granary being 
of the value of $200. (3) On the tenth day of January, 1889, the 
defendant, in consideration of $16 to it paid on the said 29th day of 
December, 1888, as a membership fee, and a further consideration 
of a premium contract for the sum of $48, to be paid in assessments 
as specified, made and delivered to the plaintiff a policy of insur- 
ance on said barn, granary, and grain therein for the period of five 
years from January 24, 1889, in which policy the insurance on said 
barn is stated at $500, and the oats as grain at $200; but the insur- 
ance of the granary to the amount of $50, by the mistake of the 
said defendant, was omitted in said policy.” Then follows a state- 
ment of the loss, etc., and facts showing the liability of the com- 
pany. The defendant below, in its answer, admitted the policy, 
but alleged that it contained the following provision: “If any 
assessments be not paid within thirty days after date of same, this 
certificate shall thereupon lapse and cease to be in force; and, if re- 
mittance be received after date of such lapse, ‘no indemnity will be 
paid for any loss happening between the date of such expiration 
and receipt of such remittance, but the amount so received shall be 
placed to the credit of the member, and he shall be reinstated, and 
this certificate renewed.” That the said Wilder had failed and 
neglected to pay the following assessments, to-wit: March, 1889 
$1.25; June, 1889, $1.60; September, 1889, $1.60; aud for that 
reason the said policy of insurance had lapsed, and was null and 
void at the time and previous to} the pretended loss by fire, and 
was not binding upon the said company at the time of the said less or 
at any time since the first assessment, because due and owing. 
Also denies that they were indebted to the said plaintiff in the sum 
claimed, or any other amount. The plaintiff, for reply admits the 
assessments, and the amounts thereof, and the non-payment thereof, 
but said the same had been waived by the defendant company. 
The case was tried to the court. Judgment for plaimtiff, to reverse 
which this action is presented to this court. 

On the trial of the cause the court stated the reasons for the 
judgment in its findings, viz: “This cause came on for trial before 
the court upon the pleadings and evidence, and was submitted. 
On consideration the s> rt finds said policy should not be re- 
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formed. The court further finds that plaintiff, on December 29, 
1888, made the application in writing introduced in evidence to 
defendant for insurance of his granary, barn, and grain therein, de- 
scribed in petition, among other property in said application de- 
scribed, giving therefor his note for $16, and: premium contract for 
$48; and that on January 10, 1889, defendant issued to plaintiff the 
policy introduced in evidence, insuring said granary and stable at 
$5Q), and grain therein for $200, for five years from January 24, 
1889. That said property was totally destroyed by fire, without 
any fault or neglect of plaintiff, November 11, 1889, and that said 
property so destroyed was of the value of $700, and covered by said 
policy at time of said loss. That plaintiff duly notified defendant 
of said loss, and that no part of said loss has been paid. That 
three assessments were made on said premium contract of $48, 
to-wit, March, June, and September, 1889, respectively, and no 
part thereof was paid by plaintiff, and all were due at time of said 
loss. That after said loss plaintiff offered to pay the same, which 
defendant declined, and refused to receive. That said policy pro- 
vides that 30 days after date of notice of any assessment it shall 
lapse and cease to be in force. That last part of said application 
and contract of insurance provided as follows: ‘This contract may 
be canceled at the request of the assured by paying all assessments 
up to date of such request, together with $2.00 extra as a cancella- 
tion fee and the surrender of membership certificate to the com- 
pany. This company reserves the right to cancel this contract by 
giving notice of same, and returning premium contract or pledge 
to member.’ Court also finds that defendant never returned or 
offered to return to plaintiff bis $16 note and premium contract of 
$48 or either of them; nor did said defendant cancel said policy, or 
notify said plaintiff of any intention to do so. Court further finds 
defendant is entitled to a credit of $ , principal and interest 
on the three assessments unpaid by plaintiff. From last clause in 
section 3, sections 17, 18, 42, c 43, St. Neb.; 11 Amer. & Eng. Ene. 
Law, p. 342, No. 7; id., p. 336, No. 2; id., p. 303, No. 5; and in par- 
ticular cases cited in said numbers or sections (Viele vs. Insurance 
Co., 26 Iowa, 10; Bowman vs. Insurance Co., 59 N. Y., 521; Stylow 
vs. Insurance Co. (Wis.); Osterloh vs. Insurance Co. (Wis.); 
Joliffe vs. Insurance Co., 39 Wis., 120; last part of case Schoneman 
vs. Insurance Co., 16 Neb., 404, and cases cited on page 406, 16 
Neb.; Insurance Co. vs. Lansing, 15 Neb., 494; Insurance Co. vs. 
Scheidle, 18 Neb., 501) the court do find in law the defendant’s 
continuation to make assessments against plaintiff and nctice to pay 
same thereby recognized said policy, and waived the forfeiture of 
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the same, even if it lapsed by failure to pay said assessments, and 
continue it in foree. The court further finds the retention of plaint- 
iff’s $16 note and $48 premium contract, and making three assess- 
ments thereon, and notice to pay same, in law waived any lapse of 
said policy, and that their failure to return to plaintiff his said note 
and contract, and cancel said policy, and notify pla‘ntiff of the 
same, renders the defendant liable in this case. It is therefore 
ordered by the court that said policy be not reformed, but remain 
in full force as issued; and it is also considered and adjudged that 
the said plaintiff have and recover of and from said defendant $695, 
and his costs herein expended, taxed at $ i 
Section 17, c. 43, Comp. St., 1887, is as follows:— 


All notes deposited with any mutual insurance company at the time of its 
organization, as provided in section 3 hereof, shall remain as security for all 
losses and claims until the accumulation of the profits invested as required 
by the sixth section of this act shall equal the amount of cash capital required 
to be possessed by stock companies organized under this act, the liability ot 
each note decreasing proportionately as the profits are accumulated; but any 
note which may have been deposited with any mutual insurance company, 
subsequent to its organization, in addition to the cash premiums, or any 
insurance effected with such company, may, at the expiration of the time ot 
such insurance, or upon the cancellation by the company of the policy, be 
relinquished, and be given up to the maker thereof, or his legal representa- 
tives, upon his paying his proportion of losses and expenses which may have 
accrued thereon during such term. The directors or trustees of any such 
company shall have the right to determine the amount of the note to be 
given, in addition to the cash premiums, by any person insured in such com- 
pany; and every person effecting insurance in any mutual company, and also 
their heirs, executors, administrators, and assigns, continuing to be so in- 
sured, shall thereby become members of said company during the period of 
insurance, and shall be bound to pay for losses and such necessary expense, 
as aforesaid, accruing to said company, in proportion to the amount of his or 
their deposit note or notes; provided, that any person insured in any mutual 
company, except in the case of notes required by this act to be deposited at 
the time of its organization, may at any time return the policy for cancella- 
tion, and, upon payment of the amount due at such time upon his premium 
note, shall be discharged from further liability thereon. 

Section 18:— 

The directors shall, as often as they deem necessary, after receiving notice 
of any loss or damage, settle and determine the sums to be paid by the sev- 
eral members thereof, as their respective portions of such loss, and publish the 
same in such manner as they shall deem proper, or the by-laws shall bave 
prescribed; but the sum to be paid by each member shall always be in pro- 
portion to the original amount of his deposit note or notes, and shall be paid 
to the officers of the company within thirty days after the publication of such 
notice; and if any member shall, for the space of thirty days after personal 
demand or by letter for payment shall have been made, neglect or refuse to 
pay the sum assessed upon him as his proportion of any loss aforesaid, the 
directors may sue for and recover the whole amount of his deposit note or 
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notes, with costs of suit; but execution shall issue for assessments‘and costs as 
they accrue only, and every such execution shall be accompanied by a list of 
losses for which the assessment was made. If the whole amount of deposit 
notes shall be insufficient to pay the loss occasioned, the sufferers insured by 
the said company shall receive, toward making good their respective losses, 
a proportionate share of the whole amount of said notes, according to the 
suis to them respectively insured, but no member shall ever be required to 
pay for any loss more than the whole amount of his deposit note or notes. 

Section 3 requires the certificate of a justice of the peace, notary 
public, or clerk of the district court to accompany each note re- 
ceived from a person insured, certifying that, in the opinion of such 
officer, the person making the same is pecuniarily good and respon- 
sible for the same in property not exempt from execution by the 
laws of the state, ete. By section‘18, where an assessment has been 
made, and is not paid to the officers of the company within 30 days 
after the publication of notice, and after 30 days from personal de- 
mand or by letter, the insured neglects or refuses to pay his assess- 
ment, then the company may sue for and recover the whole amount 
of his deposit note, with cost of suit, and executions shall thereupon 
be issued on said judgment from time to time as assessments are 
made for losses. That is the mode provided by law for collecting 
delinquent assessments, and should have been followed in this in- 
stance. In addition to this, no forfeiture was declared, and the 
company treated the contract as continuing. . Upon the whole case 
the judgment is supported by the clear weight of evidence, and is 
affirmed. The other judges concur. 


SUPREME COURT OF KANSAS. 


McELROY 
v8. 
CONTINENTAL INS. CO., or City or NEW YorK.* 


When, in a policy of insurance, the parties have stipulated ‘‘that no suit or 
action on this policy for the recovery of any claim shall be sustainable in 
any court of law or equity, * * * unless commenced within twelve months 
next ensuing after the fire,” no recovery can be had unless the action in 
which recovery is sought is commenced within such a time, and the 
statute.of limitations of this state, and their exceptions, have no appli- 
cation to the conventional limitation prescribed by the policy. 


When a policy of insurance contains such a stipulation, and a fire occurred 
on September 15, 1887, and an action was commenced on the policy, to 
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recover the loss, on the 28th of FDecember, 1887, and dismissed by the 
plaintiff, without prejudice to a further action, on the 18th day of Octo- 
ber, 1sse, and this action was commenced on the 28th day of October, 1888, 
held, it was too late. 


J. B. Barnes and A. H. Case, for Plaintiff in Error. 

E. Hagan, for Defendant in Error. 

Simpson, C. 

Action on a fire policy issued by defendant company to plaintiff 
for $2,000. The loss by fire occurred September 15, 1887. On the 
28th day of December, 1887, the plaintiff commenced an action in 
the District Court of Wabaunsee County against the defendant com- 
pany, ard that action was, upon motion of plaintiff, on the 18th day 
of October, 1888, dismissed without prejudice to a further action. 
The petition does not allege that the actions are the same, and that 
the first failed otherwise than on the merits, but uses the expres- 
sion: “This suit was commenced in this court on the 28th of Octo- 
ber, 1888.” The policy contained this agreement :— 

It is hereby covenanted and agreed that no suit or action on this policy for 
the recovery of any claim shall be sustainable in any court of law or equity 
until after an award shall have been obtained by arbitration or appraisal in 
the manner above provided, nor unless commenced within twelve months 
next ensuing after the fire, exclusive of any time consumed in arbitration or 
appraisal. 

This action was commenced the 18th day of October, 1888. The 
trial court sustained a demurrer to the petition on the ground that 
it does not state facts sufficient to constitute a cause of action 
against the defendant, and that ruling is brought here for review. 

1. The theory of the demurrer is that the parties, by their agree- 
ment, have fixed a limitation of time within which an action on the 
policy can be commenced, and this action not having been brought 
within that time, any cause of action which plaintiff in error might 
have had on the policy by reason of the loss by fire is barred by the 
limitation created by the agreement. Against this contention it is 
said that section 23 of the Code of Civil Procedure, that reads:—— 

If any action be commenced within due time, and a judgment thereon for 
the plaintiff be reversed, or if the plaintiff fail in such action otherwise than 
upon the merits, and the time limited for the same shall have expired, the 
plaintiff, or, if he die, and the cause of action survive, his representatives, 
may commence a new action within one year after the reversal or failure. 

Applies as well to the limitations made by the agreement as to 
those made by the statute. In this court it was agreed on the 
argument that both sides had waived that part of the limitation 
contained in the policy as to arbitration or appraisal, leaving the 
controlling question in the case to be whether or not section 23 of 
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the code applied to periods of limitation created by the agreement 
of parties. There is some contention in the brief of the plaintiff in 
error, although none at the bar, that, as this policy gave the assured 
sixty days within which to make proofs of loss, this time of sixty 
days must be deducted from the twelve months prescribed by the 
agreement, but the weight of the well-considered cases is against 
such a construction: See, notably, Chambers vs. Insurance Co., 51 
Conn., 17; King vs. Insurance Co., 47 Hun, 1; Insurance Co. vs. 
Wells, 82 Va., 736; Travelers Ins. Co. vs. California Ins. Co. (N. D.); 
Bradley vs. Insurance Co., 28 Mo. App., 7; Johnson vs. Insurance 
Co., 91 Tll., 92. But in considering the cases cited a proper dis- 
crimination must always be cbserved between those policies that 
read, “after the loss,” “from the loss,” “from the time the loss 
occurs,” and this policy, that reads, “within twelve months after 
the fire shall have occurred.” 

On the other question. While it is admitted that parties to a 
contract may, by express agreement, fix a limitation of time within 
which any action for its breach shall be commenced, even if the 
time fixed is less than that allowed by statute, and that in such cases 
of agreement the statutory limitations do not apply, yet it is in- 
sisted that the exceptions to the statutory limitations do apply in 
such cases. This seems to us to be an unreasonable contention, 
and not supported by any authority to which out attention has been 
called. The case of Riddlesbarger vs. Insurance Co. (7 Wall., 386) 
says “that the rights of the parties flow from the contract. That 
relieves them from the general limitations of the statute, and, as a 
consequence, from its exceptions also.” In the case of Wilkinson vs. 
Insurance Co. (72 N. Y., 499), the policy sued upon contained a 
provision that no suit for the recovery of any loss thereunder shall 
be sustainable in any court of law or chancery, unless it shall be 
commenced within twelve months after the loss occur, any statute 
of limitation to the contrary. The action was commenced more 
than two years after the loss occurred. To avoid the limitation 
contained in the policy the plaintiff alleged that the insurance com- 
pany had been enjoined ‘by a court of competent jurisdiction from 
paying, and a third party, who claimed to own the policy, from re- 
ceiving, the amount of the loss. Section 105of the Code of New 
York contains a provision saving the rights of parties stayed by in- 
junction. The court says: “It is to be observed that this claim 
is not justified by the terms of the contract. The provision fixing 
the time within which an action must be brought is distinct, 
(definite, and unqualified. The contract contains no saving of the 
right of action after the expiration of a year from the loss for any 
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cause whatever, and, unless the bringing of the action within the 
time limited by the contract. was waived by the defendant, or was 
excused and made impossible by the act of God or of the law, the 
remedy of the plaintiff has been lost.” The court further says, in 
commenting upon saving the rights stayed by an injuncton: “This 
provision does not aid the plaintiff. The excepticn has no applica- 
tion where a limitation is prescribed by the contract of the parties, 
but only applies to cases governed by the limitations in the general 
law:” citing the casein 7 Wall, and others. The last case is affirmed 
in Arthur vs. Insurance Co. (78 N. Y., 462), the facts being similar 
to the one we are now considering. In the case of Wilson vs. In- 
surance Co. (27 Vt., 99), the policy contained the one-year limita- 
tion. The loss occurred on the 6th day of May, 1849. On the 1st 
day of September, 1849, the plaintiff commenced an action on the 
policy to recover the loss. On the second Tuesday of March, 1851, 
the plaintiff was obliged, without fault on his part, to submit to a 
nonsuit. On the 20th of August he commenced this suit. The 
court says: ‘A stipulation in a policy of insurance that no action 
shall be sustainable unless commenced within twelve months after 
the loss is binding, and bars a suit commenced after that time, even 
though a prior suit was commenced within twelve months, and 
failed without fault on the part of the plaintiff” Redfield, C. J., 
commenting on such a stipulation, remarks: “This stipulation is 
too explicit to allow of any escape from its import by construction. 
It is not that an action shall be commenced within twelve months, 
but that no recovery shall be had unless such action is commenced 
within twelve months after the loss. Such action can only signify 
the action in which recovery is sought. That must be this action, 
and all actions in which a recovery is claimed. And there is no 
provision for any exception on account of the failure of any such 
action, and without such a provision in the contract the court can- 
not impart one without subjecting the contract to virtual disregard 
at the mere will or caprice of the parties. No court of law could 
relieve the party from the performance of a condition of this nature, 
unless it be on proof of the fraud of the other party. Ifthe party 
could have any relief in such case, which is questionable,—too 
questionable to be hopeful,—it would not be here.” To the same 
effect is the case of Brown vs. Insurance Co.,6 R.I., 301. The 
court says: “The statute of limitations has no application in any 
of its provisions to the clause in question, and, indeed, the only 
argument against the clause is that it sets up for the contract a 
different law of limitation from that which the law imposes. We 
have held that the contracting parties have a right to do this in 
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reference to a policy of fire insurance, and we know of no right that 
we have. from a consideration of general equity, to import into 
their contract qualifying terms which they have not seen fit to 
adopt.” It seems to us that, if it be conceded, as it has by many 
courts of last resort, including the Supreme Court of the United 
States, that the parties to an insurance contract can stipulate as to 
the time within which an action shall be brought to recover a loss, 
independent of the limitations prescribed by the statute, then that 
stipulation alone must govern, because it is both unreasonable and 
illogical to say that the general limitations, that are almost universal 
in their operation upon all causes of action, cannot control the con- 
ventional limitation fixed in the policy, but that the exceptions to 
the general limitations prescribed by the statute, that are contin- 
gent, incidental, and entirely dependent upon the general limita- 
tions, do apply to and control the stipulation of the parties. We 
are of opinion that the trial court ruled rightly in sustaining the 
demurrer to the petition, and recommend that the judgment be 
affirmed. 
Per Curiam. It is so ordered; all the justices concurring. 


SUPREME COURT OF ILLINOIS. 


— oo 


NIAGARA FIRE INS. CO. 
vs. 


SCAMMON.* 


. The owner of mortgaged property insured his equity of redemption. The 
policy provided that the insurance should cease “in case of any sale or 
transfer or change of title, * * * or the entering or foreclosure of a 
mortgage.” The mortgagee sold the land under a power of sale in the 
mortgage, and bid it in himself. The mortgagor remained in possession, 
notified the mortgagee that he would proceed to set aside the sale, and 
afterwards obtained a decree setting it aside. After the giving of such 
notice, but before the entry of the decree, the property was burned up. 
Held, that the sale being illegal, and made without the mortgagor’s con- 
sent, did not cause a forfeiture of the policy; the effect of the decree 
being to render the sale void, at least from the date of the said notice. 

. A policy of fire-insurance issued to a mortgagor, which provides that it 
shall be forfeited “if the assured, or any other person or parties interested,” 
shall take out any additional insurance, will not be forfeited by a policy 
taken out by the mortgagee without the mortgagor's consent, since the 
mortgagee is not interested in the former policy. 

3. The fact that, after the mortgagee has collected the amount due on his 
policy, the mortgagor, in a suit to redeem, compelled him to account 
therefor as a trustee ex maleficio, does not entitle the company which in- 
sured the equity of redemption to have the loss apportioned between it 


* Decision rendered, Jan. 19, 1893. From N. E. Repertev. For prior decision in this case 
see 21 Ins. Law Journal, 592. 
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and the company issuing the other policy, under a clause providing for 
such apportionment ‘‘if there shall be other insurance upon the prop- 
erty,” since insurance obtained by a third person upon an other distinct 
and insurable interest is not ‘‘ other insurance,” within the meaning of 
said clause. 


: WILEIN, J. 

Since filing the foregoing opinion, upon consideration of a peti- 
tion on behalf of appellant for a rehearing, we have thought it proper 
to again examine the question as to whether the sale and convey- 
ance by the United States Mortgage Company to Reese, and the 
deed to Babcock by the latter, so changed the title to the insured 
property as to exonerate appellant from liability under the condition 
in its policy against alienation; and for that purpose this rehearing 
was allowed. 

It is insisted that in holding Assurance Co. vs. Seammon (126 II. 
355, 21 Ins. L. J., 595) decisive of the foregoing question, proper 
regard is not paid to the distinction between clauses in policies of 
insurance against a mere change of interest, and those which forbid 
any alienation, change, or transfer of title. That there is a well- 
defined distinction between the two classes of alienation clauses no 
one will deny, and it is further conceded that those against change 
of title are generally held to be the stronger of the two: See note 
to Morrison vs. Insurance Co., 59 Amer. Dec., 304. The first branch 
of the opinion in the Commercial Union Assurance Case undoubt- 
edly proceeds upon the theory that the policy then in suit only pro- 
hibited a change of interest, but it was also there insisted, as it is 
here, that that policy forbade any change of title, and therefore the 
insurance had ceased before the loss occurred; and so the last 
branch of that opinion deals with the question of change of title, 
and not merely change of interest. We there distinctly held that 
the rule contended for by counsel for the appellant, based on the 
authority of Fland. Ins., 406, and Wood, Ins., § 513, was inapplicable 
where the sale, though only voidable, was made without the consent 
of the owner; he continuing in possession of the insured property, 
and asserting his title thereto, until he obtained a decree -of court 
avoiding the sale. This we can make no clearer than is done by the 
foregoing opinion of Justice Baker. Hence we have found it 
necessary, in deciding this case, to address ourselves to a recon- 
sideration of the decision in that, and, having done so, feel reassured 
of the correctness of the conclusion there announced. 

Although the sale in question was only voidable in its inception, 
still, when it was set aside by the decree of a court of competent 
jurisdiction, at the instance of the insured, it became void. Bishop, 
in his work on Contracts (section 611), says: “A contract is void 
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when it is without any legal effect; voidable, when it has some effect, 
but is liable to be made void by one of the parties or a third per- 
son.” These definitions are applicable to sales or other acts which 
may be void or voidable, as well as to contracts; and, applied to 
this case, the sale and deeds to Reese and Babcock, which were void- 
able at the instance of Scammon, became absolutely void as to him 
when set aside. It becomes important, then, under the contention 
of appellant’s counsel, to determine at what date they shall be 
deemed to have become void, because from that time forward 
Scammon’s title was as complete as though no sale or conveyance 
had been made; and it is well settled that, although he may have 
been temporarily divested of his title, still, if he had regained it at 
the time the loss occurred, there was no breach of the condition 
prohibiting a change of title which would defeat the insurance: 
Wood, Ins., p. 695; Lane vs. Insurance Co., 12 Me., 44. 

The rule laid down by Mr. Wood, to the effect that a sale which 
“is merely voidable is an alienation that defeats a recovery for a 
loss occurring before the sale has been set aside” (Wood, Ins., § 
332), seems to proceed upon the theory that such a sale, as between 
the insurer and insured, must be deemed valid to the date of the 
decree declaring it void. Certainly that theory is not correct when 
applied to an involuntary sale, like the one here relied upon by 
appellant. Jf itis, the insurance company can take advantage of 
the illegal act of a third party, to avoid its liability, when the in- 
sured has been guilty of no wrong or negligence whatever. In view 
of the decree setting the sale aside, Scammon must be held to have 
acted with proper diligence in asserting his right to avoid the 
illegal and voidable act of the mortgage c¢mpany in its attempt 
to deprive him of his property; and to say that, because that prop- 
erty was destroyed before he could succeed in obtaining his decree, 
therefore appellant shall be relieved from all liability on its policy, 
would be unjust and unreasonable in the extreme. Suppose that 
sale did enable Babcock to get other insurance, and that one of. the 
objects in inserting the clause against change of title was to prevent 
the obtaining of other insurance, Scammon was in no way to 
blame for that result. He did all the law required him to do to 
have the illegal title declared void. It was not his fault that in 
the meantime other insurance was obtained. Suppose the loss 
had occurred immediately after the sale. Would it have been 
contended that the rule above quoted from Wood could have been 
invoked to defeat the insurance ? 

We entertain no doubt that, as between these parties, said sale 
and conveyances, upon the decree setting them aside, became 
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void from the beginning, and left Scammon’s title as absolute at 
the time of the loss as though no sale had been made. But, even 
if it could be said that the sale should be treated as a transaction, 
to which Scammon was a party, in the nature of a voidable agree- 
ment between parties, we think the voidable title became void as 
of a date prior tg the loss here sued for. In Bispham’s Principles 
of Equity (section 472), itis said: “A transaction which is capable 
of being rescinded on the ground of fraud is to be treated as good 
until rescinded, and not as bad until confirmed.” The author then 
goes on to say: “Mr. Willish, in his argument in Oakes vs. Tur- 
quand (L. R., 2 H. L. Cas., 325), before the House of Lords, but the 
following inquiry: ‘When you say that an agreement is voidable, 
and not void, and when the complainant endeavors to insist upon 
his right to treat it as void, is the agreement to be taken as valid 
until rescinded, or, when rescinded, to be taken to have been void 
from the first?’ And this inquiry was answered by the tribunal to 
which it was addressed to the effect that the agreement was to be 
taken as subsisting until rescinded, but with this important qualifi- 
cation,—that it was not to be considered as rescinded only as of the 
date of the decree of the court setting the transaction aside, but as 
of the date of the unequivocal, open declaration of the injured 
party that. he demanded a rescission, followed upon refusal, by a 
prompt application to the courts.” 

Before the fire, Scammon informed Babcock that his claim of 
title to the insured premises was illegal, and would not be recog- 
nized by him, and he also notified both Babcock and his attorney 
that he would take steps to set aside said title. He remained in 
possession of the property, in defiance of Babcock’s claim of owner- 
ship, until he succeeded in obtaining a decree sustaining his claim 
and overthrowing that of Babcock. The latter’s title then, at most, 
became void from the time of these open and unequivocal declara- 
tions and acts of the insured. Especially is the fact that the 
insured remained in possession of the insured property until after 
the loss, claiming title thereto, an important element in this case, 
in determining when the voidable sale should be treated as becom- 
ing void, between the parties to this suit. 

There is no view of the question under consideration, consistent 
with reason and justice, which will permit appellant to take advan- 
tage of that illegal and unauthorized sale to avoid liability upon its 
contract of insurance. Being satisfied that all other questions 
raised on this record were properiy disposed of on the former hear- 
ing, the judgment of the appellate court will again be affirmed. 
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COURT OF APPEALS OF NEW YORK. 
PREUSTER 
vs. 
SUPREME COUNCIL OF ORDER OF CHOSEN FRIENDS.* 


Where a benevolent society is informed that a member falsely stated his age 
in his application and, after an investigation made with due diligence, 
finds the accusation to be true and expels the member, an assessment 
levied, pending the investigation, is not a waiver of the right to expel. 


Bisset, Stcarp, Brunpace & Bissett (Frank Brundage, of counsel) 
tor Appellant. 

Curuspert W. Pounp and H. H. Morss, for Respondent. 

Fivcu, J. 

That the right of Reim, under whose certificate the plaintiff 
claims, to membership in the order defending was liable to forfeiture 
for his false statement of his age is well established by the proofs, 
Without reference to the baptismal certificate, held to be incompe- 
tent as evidence, there was enough to show that, while representing 
himself at the time of his application to be 60 years of age, he was 
in fact at least 61. Upon a question of life insurance the age of the 
applicant is always more or less material, because it is necessarily a 
prominent factor in the risk assumed. While it appears to be true 
that nothing in the constitution of the order forbids an insurance 
upon a life beyond the age of 60, yet the real age is material, and 
the evidence indicates that the custom and habit of the order was 
not to accept a membership after the age of 60 had been reached. 
The table of rates appearing in the papers stops at about that age, 
and it is manifest that. if the applicant had told the truth, the risk 
might have been deciined. His certificate of membership upon its 
face shows that it was granted upon the conditions specified in his 
application and the rules and regulations of the order; and one of the 
conditions contained in the form of application was that any untrue 
or fraudulent statement made therein, or a.suspension or expulsion 
from the order, should forfeit the right to all privileges or benefits 
thereof. It is alleged in the answer, not only that the representa- 
tion of Reim as to his age was untrue, but also that it was fraudu- 
lent; and the evidence tends to support that inference. Whether 
the statement was knowingly or ignorantly false, the result of a for- 
feiture followed in accofdance with the terms of the contract, and 
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operated as a complete answer to the plaintiffs claim, unless the 
forfeiture was effectually waived; and it is upon such a waiver that 
the whole contention of the plaintiff rests. 

In considering that question it is necessary to recall the facts and 
the dates of their occurrence, and we may admit them to be sub- 
stantially such as the appellant claims them to be from the evidence 
in the record. The first information of a false statement of his age 
in the application of the member reached the secretary of the local 
council about a year after the issue of the certificate, but in the 
form of a rumor, and obviously without any proof of its accuracy or 
truth, and coming from no reliable or authoritative source. It seems 
to have raised no serious doubt in the mind of the officer, and the 
membership of Reim remained unassailed until about two. years 
later, when he made application for an allowance on account of 
disability. That application to the local council turned its atten- 
tion to the rumors which had existed, and a committee was appointed 
to investigate them, and ascertain the truth. That truth was not 
easily reached outside of those who were interested to conceal it, and 
one of the modes of inquiry adopted by the committee was an appli- 
cation to the.foreign authority in Saxony, having a registry of the 
birth of Reim. That certificate, showing the falsehood of his state- 
ment, was received by the committee at least as early as June 23d. 
It made a report in favor of expulsion on July 13th, and on the 
28th of July the council heard the report read, and voted to expel. 
No assessments were collected after that date, but one or more were 
collected between the receipt by the committee of the foreign certi- 
ficate and the committee’s report to the local council. The secretary 
of that council who received such assessments, was a member of the 
investigating committee, and his alleged knowledge of the fraud is 
sought to be imputed to the council and to the defendant. The 
secretary was an officer of the local courcil, appointed by it, and 
subordinate to its authority. The supreme council had no direct 
control over him, and could reach him only through his immediate 
superiors. Assuming that the local council may be deemed, within 
its sphere, the general agent of the defendant association, and that 
by receiving or expelling members it could in some measure bind 
or release the order, and so might have waived the forfeiture in- 
curred, the court below has held that the evidence did not establish 
such waiver, and I concur in that opinion. Certainly there was no 
intention to waive the forfeiture on the part of the local council, or 
manifested by its action. It was bound to treat the accused mem- 
ber as innocent until satisfied of his guilt, and having full knowl- 
edge of the facts, and was not required to act by chosing between a 
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waiver and a forfeiture until the truth was reached in a form, and 
so supported by evidence, as to make it a duty to act decisively in 
one direction or the other. The accused member, pending the in- 
vestigation, must be deemed to have voluntarily taken the risk of 
its result. He must have known that it was in progress, and that 
his assessments were paid and received upon an assumption of his 
innocence which would fail if, in the end, the truth should be dis- 
closed. After the knowledge obtained from the foreign registry 
reached the local council through the report of its investigating com- 
mittee, no assessments were collected or accepted. The council 
seems to have conducted the investigation with reasonable diligence. 
If it had purposely or negligently deiayed the inquiry with a view 
to getting as many assessments as possible before the forfeiture, 
and with full knowledge of the truth, a different question would 
be presented. But here it acted in good faith, and promptly in- 
sisted upon the forfeiture when satisfied of the fact that it had 
been deceived. 

Two circumstances are to be specially remembered in arriving at 
a conclusion: No authoritative notice of his true age was ever given 
by Reim, or those who represented him, and which for that reason 
bound him, and so put the company to its election. There was 
simply an accusation by third persons, never admitted by the 
deceased, and the truth or falsity of which was open to inquiry. 
In addition, it is to be observed that the foreign certificate, objected 
to by the appellant, was held inadmissible by the general term, and 
did not justify the action of the local council. It proved nothing 
on the trial, and so proved nothing to the local council, which acted 
without any knowledge, except inadmissable hearsay, and so acted 
at its peril. The fact established on the trial contradicted the certi- 
ficate, and of. the real fact the local council never had any full 
knowledge until after premiums were refused. Pending the inquiry, 
there was knowledge of an accusation, never admitted by the 
assured, and the truth of which was in doubt. Until the council 
heard the evidence, and acted upon it as satisfactory, it cannot be 
said that it had full knowledge of the actual fact, which all the time, 
and even down to the trial, was in dispute. If notice of the truth 
had been given by Reim, or those representing him, so as to have 
bound them and required the belief of the insurer, a different con- 
clusion might be required. But knowledge of an accusation is by 
no means a necessary knowledge of the fact, and the real truth as 
to the age of the assured was never lawfully proven until the date 
of the trial, and then by evidence which never came before the 
local council at all. Their action at the date of the expulsion 
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may estop them from denying a then existing knowledg2, but 
before that date, neither by estoppel or as matter of fact, can it be 
said that full knowledge existed. We think the conclusion of the 
general term was correct, and the judgment should be affirmed, 
with costs. All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MEAD 
vs. 


PHENIX INS. CO * 


The application sent by an agent of insured to the agent of the company was 
for insurance on grain ‘contained in the elevator building” of the O. Co. 
at O. The agent filled out a policy with the same description. Two 
such elevators were at O, one owned the other leased by the company. 
One of these had just burned when the policy was written, which fact was 
known to the agent. The grain was in this elevator. 

Held, Vhat the only proper construction of the policy would make it apply to 
the unburned elevator; the agent could not be presumed to write on a 
building already burned. 

Held, That the fact that the elevators were connected by a belt gallery, 400 
feet long, would not justify a finding that they were one. 7 


A. A. Wyman, for Plaintiff. 
L. S. Dasyey, for Defendant. 
Homes, J. 

This is an action on a policy of insurance purporting to run for 
one year from September 8, 1890, at noon. The application was 
made out on September 8th for the. plaintiff by an insurance agent 
not an agent of the defendant, and was forwarded to one Chapin, 
the defendant’s agent at Ogdensburg, whom it reached at about 
noon on September 9th. The property intended by the plaintiff to 
be insured had been burned earlier on the same day. The agent 
made out the policy, and after a delay of some days forwarded it. 
There were later dealings, which we do not deem it necessary to 
state. The property insured was described in the policy, following 
the words of the application, as grain ‘contained in the elevator 
building of the Ogdensburg Terminal Company at Ogdensburg 
N. ¥.” On September 8th, there were two elevators at Ogdens- 
burg, both operated by the Ogdensburg Terminal Company,—one, 
a new one, owned by it; the other, an older one, owned by the 


* Decision rendered, January 12, 1893. 





1893. ] Mead vs. Phenix Ins. Co. 145 


Ogdensburg & Lake Champlain Railroad Company, but then let to 
the terminal company. The latter contained the plaintiff's grain. 
It was burned on the 9th, as Chapin knew, he having been present 
at the fire. Chapin testified that that elevator was known and dis- 
tinguished as the Ogdensburg & Lake Champlain Railroad Com- 
pany’s elevator, and the other one as the terminal company’s ele- 
vator. Subject to the plaintiff's exception, Chapin was allowed also 
to testify that when he had the policy filled out he intended to in- 
sure grain in the elevator which still was standing. This exception 
is immaterial, since the judge directed a verdict for the defendant, 
and therefore any testimony in its favor which a jury could have 
been warranted in disbelieving must be laid on one side. But, 
apart from Chapin’s testimony, there is only one rational view of 
the facts. It is absurd to suppose that he understandingly issued a 
policy on grain in an elevator which his own eyes had just seen 
burned to the ground. 

Perhaps it would be pressing the principle of such cases as Kyle 
vs. Kavanagh (103 Mass., 356) and Raffles vs. Wichelhaus (2 Hurl. & 
C., 906) too far to say that the description of the elevator contain- 
ing the corn was one proper name in the mouth of the plaintiff and 
another in that of the defendant, and that, therefore, the policy was 
void, and the supposed contract never made. On the other hand, 
it cannot be said that the description on its face pointed to the 
burned elevator alone, or that the defendant is in the position of 
having assented to words which it knew that the plaintiff was taking 
as describing the burned elevator. The most that can be said in 
favor of the plaintiff is that the description, although meaning one, 
and although most accurately titting the elevator owned by the ter- 
minal company, was broad enough to apply to either elevator, if the 
circumstances permitted and required it; in other'words, that there 
was a latent ambiguity: See Fowle vs. Insurance Co., 122 Mass., 
191, 194, 198. Taking it that way, what were the circumstances ? 
The plaintiff relies on the fact that his grain was in the old elevator; 
but the policy identifies the grain by the building, not the building 
by the grain. The plaintiff knew that there were two elevators in 
Ogdensburg, and had notice that the agent applied to for insurance 
was at the same place. He knew that that agent would not inquire 
at the elevators for the plaintiff's grain, but would rely on the de- 
scription. He must be taken to have had notice that, if an elevator 
should burn, the agent would be likely to know it, and that he 
would not insure the burned property thereafter. Under these cir- 
cumstances, we think it plain that justice is against the plaintiff's 


claim, and perhaps it is not necessary to decide with extreme 
VOL. XXII.—10. 
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accuracy what the true ground for giving judgment for the defendant 
is. It might be argued that the plaintiff was bound by that con- 
struction of the policy which a reasonable man would give it under 
the circumstances in which it was issued, if the defendant gave it 
that construction in fact; that the only reasonable construction is 
one which would describe the still standing elevator, especially as 
that elevator was, in a fuller sense than the other, the building of 
the terminal company, and, therefore, that, the policy being upon 
grain in a building where the plaintiff had no grain, it was void. 
As a further reason for this view, it should be mentioned that the 
plaintiff's agent evidently used the words in the application as 
meaning the elevator owned by the terminal company, although his 
motive for doing so was mistaken. Another sufficient ground of 
decision is that, however it may be when a policy on goods at a 
distance, the present condition of which is unknown, is dated back 
to a time before the agreement to insure, as in Hallock vs. Insur- 
ance Co. (26 N. J. Law, 268, 27 N. J. Law, 645), the antedating of 
this policy by a day under the circumstances which we have de- 
scribed cannot be taken to have meant to insure the goods, burned 
or not burned, but the contract must be read as conditioned on the 
existence of the goods at the time when it was made in fact. 

Still more shortly it may be said that Chapin had no authority to 
insure goods in the elevator which he knew was burned: Wilson vs. 
Insurance Co., 140 Mass., 210, 5 N. E. Rep., 818; Stebbins vs. 
Insurance Co., 60 N. H., 65. 

We see no reason to doubt that the foregoing principles would 
prevail in New York as well as here. The decisions relied on by 
the plaintiff would not have warranted the jury in finding that a 
different version of the common law from the one which we deem 
correct is accepted there. In both Lightbody vs. Insurance Co. (23 
Wend., 18) and. Whitaker vs. Insurance Co. (29 Barb., 312), the 
contract of insurance had been made, and a receipt given for the 
premium before the fire, although the policy was not delivered until 
afterwards. 

It was suggested that the jury might have found that the two 
elevators were one, and were collectively covered by the descrip- 
tion, because connected by a belt gallery 400 feet long. We are of 
a contrary opinion. Judgment on the verdict. 
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SUPREME COURT OF IOWA. 


MARDEN 
v8. 
HOTEL OWNERS’ INS. CO.* 


The secretary of an unauthorized company solicited the insurance in Nebraska 
on property in that state, and an application and premium notes payable 
at the home office in Iowa were signed, and the policy was issued there- 
trom, payable in Iowa. 


Held, That the contract was made ir Iowa, and must be construed by the 
laws of that state. 


The laws of Iowa require thirty days’ notice before suspension in case of non- 
payment of assessment. 

Held, That a policy provision exempting from liability in case of non-payment 
of assessment is ineffectual in the absence of the required notice. 


McDiutt & Sutuivan, for Appellant. 

T. M. Sruart and F. Q. Sruarr, for Appellee. 

Rorsrock, J. 

1. It will not be necessary to set out the petition, answer, and 
demurrer in order to present the questions involved in the appeal. 
The material facts as shown by the pleadings are as follows: The 
policy, or so much of it as is necessary to be considered, is as 
follows:— 

No. 178. $2,500. The Hotel Owners’ Insurance Company, Mutual, of 
Creston, Iowa, organized in 1889, in consideration of premium note of $50, on 
which I agree to pay all sums of money that may be assessed by the direc- 
tors thereof, not exceeding the full amount of said note in any one year, do 
hereby insure O. S. Marden against loss or damage by fire to the amount of 
$2.500 only on the property below described [here follows a detailed descrip- 
tion of the property, all situated in the town of Kearney, Neb.; application 
referred to and made a part of this contract], from January 1, 1890, at noon. 
Policy self-renewing at each anniversary. Payment of premium to be made 
on demand, according to the terms of the premium note given to secure the 
issuance of this policy, which note also renews itself at each anniversary of 
its date. * * * Beit expressly agreed that this company shall not be liable 
for any loss or damage that may occur to the property herein mentioned while 
any pledge or assessment given for said insurance, or any part thereof, re- 
mains due and unpaid. * * * This contract is made and accepted subject to 
the above conditions. Witness the seal and signature of the president and 
secretary of said association at their office in the city of Creston, Iowa, this 
first day of January, 1890. Attest: Gro. J. DELMEGE, Secretary, 

JOHN GIBSON, President. 


The plaintiff gave a promissory note for the insurance premium, 
which note is as follows :— 
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No. 178. $50. Creston, Iowa, January 1, 1890. 

March first, after date, for value received, I promise to pay to the order of 
the Hotel Owners’ Mutual Fire Insurance Company, at their office in Creston, 
Iowa, 350. It is hereby expressly agreed that this note is liable to assess- 
ments only for losses and expenses of said company during the life of said 
policy. Does not bear interest, and is not negotiable. That the cancellation 
of the policy of even number and date herewith, according to its terms, also 
cancels this note. That 80 per cent only of the amount of this note will be 
collected annually. This note is given in payment of premium for policy of 
insurance No, 178, of given date herewith, issued to O. 8. Marden by the 
Hotel Owners’ Mutual Fire Insurance Company; and I promise that this note 
shall renew itself on each anniversary of its date, subject to the payments 
made and to be made and paid annually thereafter, on demand, on each am 
niversary of its date, so long as the policy aforesaid, which renews itself, with 
all its terms and conditions on the anniversary of its date, shall continue and 
remain in force. O. S. MARDEN. Witness: Gro. J. DELMEGE. 


It is conceded that 80 per cent, or $40, of this note became due 
and payable on the Ist day of March, 1890. It was not paid when 
due, and on the 10th day of that month the secretary of the defend- 
ant company wrote and mailed a letter to the plaintiff, notifying 
him that if he did not remit promptly suit would be commenced 
on the note at once. The plaintiff received said letter, and replied 
that according to his recollection he was to pay the note April 1, 
1890, but that if he was in error about the time he would remit if 
the defendant would at once advise him. This letter was written 
and mailed at Boston, Mass., on March 17, 1890. The property in- 
sured by the policy was destroyed by fire on the morning of March 
24, 1890, and on the same day the plaintiff telegraphed the sum 
of $40 to defendant’s credit to the Creston National Bank for the 
payment of the premium. The money was received by the defend- 
ant, and on the same day a receipt therefor was mailed to the 
plaintiff. The defendant had no knowledge that the property was 
destroyed when the money was received, and when that fact came 
to the knowledge of its officers the money was returned to the 
plaintiff on the claim made by the defendant that the policy was 
forfeited, because the premium was not paid when due. It appears 
that the plaintiff was a resident of Kearney, in the state of Ne- 
braska, and that the defendant is an Iowa corporation, with its 
principal place of business at the city of Creston. It was not 
authorized by the laws of Nebraska to insure property in that state. 
The secretary of the defendant was in the city of Kearney, and 
solicited the plaintiff to insure his property, and an application was 
prepared and signed, and the note for the premium executed, at 
that place, and the note and application were sent to the home 
office at Creston, from which place the policy was issued. The fol- 
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lowing is one of the grounds of the demurrer: “The policy sued 
on, and the facts stated in the answer, show that the contract of in- 
surance was made in Iowa; that the money to be paid thereon was 
to be paid in Iowa; and that it was and is an Iowa contract, and 
must be construed and enforced as an Iowa contract.” We have 
set out this ground of demurrer for the reason that in our opinion 
it is decisive of the rights of the parties. It is strenuously contended 
by counsel for appellant that the contract of insurance entered into 
by the parties is a contract which was made in Nebraska, and that 
it cannot be controlled or limited by the laws of Iowa. We think 
that under the facts above set forth the contract was made and 
completed in this state, and must be controlled by our laws. The 
note for the premium was dated and made payable at Creston. 
The policy was executed, dated, and sealed in Iowa. The suit is 
based upon the policy, and is brought in this state, and the policy 
is not payable at Kearney, but in this state. All of the acts of the 
parties indicate that the contract was intended to be made and per- 
formed in this state. There was no completed contract in Nebraska. 
It was a mere verbal arrangement or agreement to issue a policy 
in Iowa. The policy having been issued in presence of the verbal 
arrangement,.the contract was executed and to be performed in 
this state, and it is to be construed and controlled by our laws: 
Arnold vs. Potter, 22 Iowa, 194; Ruse vs. Insurance Co., 23 N. Y., 
516; 2 Pars. Cont., p. 582. 

2. It remains to be determined whether, under the facts above 
recited, the policy ceased to be binding upon the defendant under 
the laws of this state. It is provided in chapter 210 of the Acts of 
the 18th General Assembly that 

Within thirty days prior to or at any time after the maturity of any note 
or contract, * * * where the time of payment is fixed in the contract given 
for the premium on any policy of insurance, such company or association 
may serve a notice in writing upon the insured that his note, or an install- 
ment thereof, is due or to become due, * * * and that unless payment is 
made within thirty days his policy will be suspended. 

The defendant did mail a notice to the plaintiff on the 1st day of 
February, 1890, stating that the sum of $40 should reach the home 
office not later than March 1, 1890. But the notice was not a com- 
pliance with the law, in that it did not state that if payment was 
not made the policy would be suspended, and the provision in the 
policy that the defendant “shall not be liable for any loss that may 
occur while any pledge or assessment given for said insurance, or 
any part thereof, remains due and unpaid,” cannot avail the defend- 
ant, because it is expressly provided in the said act of the 18th 
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General Assembly that a policy shall not be declared forfeited or 
suspended for non-payment of a note or contract for the premium 
“except as hereinafter provided, anything in the policy or applica- 
tion to the contrary notwithstanding.” As we have seen, one of 
the requirements of the act is that the notice shall state that if pay- 
ment be not made the policy will be suspended. The statute is 
absolute, and its provisions must be complied with in order to sus- 
pend a policy for the non-payment of the premium: See Boyd vs. 
Insurance Co., 70 Iowa, 325. Itis apparent that the defendant did 
not contemplate a suspension of the policy when the first notice was 
given, because, after the note became due, and on March 10, 1890, 
another demand was made, which was in no manner the demand 
required by statute. Instead of giving notice of a suspension of 
the policy in the event of non-payment of the premium, it advised 
the plaintiff that suit would be commenced on the note. Our con- 
clusion is that the demurrer to the answer was rightly sustained. 
Affirmed. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


SAMUEL SCHUYLER er au, Appeilants, 
v8. 
PHCENIX INS. CO., Respondent.* 


An open canal policy excepted damages arising from or caused by ice, and 
provided that acts of insurers in recovering, saving and disposing of 
the property should not be a waiver, or acceptance of abandonment, or as 
an admission or denial of liability, but as done for the benefit of all con- 
cerned without prejudice. 


Held, that where the boat and cargo were damaged by ice and the insurer 
took possession, disposed of the damaged part of the cargo, and turned 
over the proceeds together with the undamaged portion to the owner, this 
was not an admission of liability, and did not estop the insurer from 
denying it. 

The agents of insurer disposed of the cargo without objection by the insured, 
who was present. 


Held, that the insurer is not liable for conversion. 


Marruew Hate, for Appellants. 
GerorcGe Cuinton, for Respondent. 
: Foutert, On. J. 
November 19, 1887, the plaintiffs owned 8,000 bushels of corn, 
which they shipped on the canal boat “ H. D. Taft,” to be carried on 
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the Erie canal from Buffalo to Albany. On that day the defendant, 
by an open policy in writing, insured the plaintiffs in the sum of 
$4,200 against the adventures and perils of the canal, and all other 
perils, losses or misfortunes that should happen to the damage of 
the cargo on the voyage, “ excepting perils, losses, and misfortunes 
arising from or caused by ice.” 

The policy contained the following provision : “In case of loss or 
misfortune, it shall be the duty of the captain and crew, or those 
having command, to use the utmost diligence and attention to save 
the property until some agent of this company shall arrive, and 
upon his arrival, to assist him in the care and saving of the property: 
and neglect to do so will render this policy void, and it is under- 
stood there can be no abandonment of the subject insured; nor 
shall the acts of the insurers or their agents in recovering, saving 
or disposing of the property hereby insured, be considered a waiver 
or an acceptance of an abandonment, nor as affirming or denying 
any liability under this policy; but such acts shall be considered as 
done for the benefit of all concerned, without prejudice to the 
rights of either party. The boat proceeded on its voyage, reaching 
Hoffman’s Ferry, which is about ten miles west of Schenectady, at 
noon, December 1. Before this time ice about two inches thick had 
formed on the canal, which, during that afternoon, had been broken 
between Hoffman’s Ferry and Schenectady by an ice breaker 
operated under the direction of the superintendent of public works. 
The effect of breaking the ice was to form a channel about twenty 
feet wide, more or less, filled with small pieces of floating ice, and 
leaving on each side solid ice with ragged edges. The referee 
found that the ice through which the boat passed cut away portions 
of the planking, making an opening in the boat near the water line 
through which water leaked. That the boat began to leak shortly 
after three o’clock in the afternoon of December 1, and continued 
until about eleven o’clock in the evening of that day, at which time 
there was about sixteen inches of water in the hold, which wet a 
portion of the corn. Shortly after the hour last mentioned, the 
level where the boat Jay was drawn under the authority of the 
superintendent of public works, and the boat rested on the bottom 
of the canal until the morning of December 2, when the injury to 
it was repaired and the water was then let into the level and the 
boat floated. But the corn had become so wet that it expanded 
with such force as to separate the planking of the sides and below 
of the boat, creating new leaks, through which water again entered 
to the injury of the cargo. The result was that 6,761 bushels of 
the cargo were wet, 1,239 bushels remaining dry. On that day 
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the defendant, by its agent, took possession of the boat and re- 
moved therefrom the dry corn, which was delivered to and accepted 
by the plaintiffs without prejudice to the rights of the parties 
as they then existed. Late in the afternoon of December 3, the de- 
fendants sold the damaged corn for $2,197.75, which sum after 
deducting the expenses, was paid over to the plaintiffs without pre- 
judice to the rights of either of the parties as they then existed. 

The referee found that the defendant in taking possession and 
selling the cargo acted in good faith; that the plaintiffs were present 
and knew what was being done to preserve the property and that 
they made no objection to the means adopted or to the sale which 
was made. Afterwards the plaintiffs served proofs of !oss and 
brought this action to recover the damages sustained. That the in- 
jury to the boat and the resulting damage to the cargo was caused 
by ice, which was one of the perils not insured against, is found as 
a fact, and no case having been made and the record contaiming 
nothing but the judgment-roll, the facts found cannot be challenged. 

The plaintiffs seek to avoid the defense upon the theory that the 
defendant by taking possession of the cargo acknowledged its 
liability for the loss and is now estopped from contesting it. The 
cases in which insurers have, by their conduct, been estopped 
from interposing technical defenses are numerous, but no case has 
been cited wherein an original liability has been created by such 
conduct. Under this policy the defendant was not liable for a loss 
caused by ice, which was a risk expressly excepted by the terms of 
the policy. No liability existing under the policy, none could be 
created by any subsequent acts of waiver or conduct on the part of 
the defendant unless its acts amounted to a conversion for which it 
would be liable. The court found that what was done by the 
defendent in saving the cargo was pursuant to the provisions of the 
policy and for the benefit of all concerned. The learned counsel 
for the appellants refers to many cases in which it has been held 
that insurers become liable as for a total loss by taking possession 
of the subject insured. This rule is a well settled one, but in 
the cases cited the contract was quite different from the policy 
issued by this defendant, which contains this provision:— 

“ Nor shall the acts of the insurers or their agents, in recovering, 
saving, or disposing of the property thereby insured, be considered 
a waiver or acceptauce of an abandonment, nor as affirming or deny- 
ing any liability under this policy, but such acts shall be considered 
without prejudice to the rights of either party.” This takes the 
case out of the rule ordinarily applicable to marine contracts of 
insurance. 
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There are no facts found by the referee upon which a recovery 
can be predicated upon the theory that the defendant converted to 
its own use any part of the cargo. The boat was first taken posses- 
sion of by a deputy superintendent of public works, probably to 
diminish the dangers of interrupted navigation, and when the agent 
of the defendant arrived the next day one of the plaintiffs had 
reached the wreck, and made no objection to what was afterwards 
done with the cargo. 

The judgment should be affirmed, with costs. 

All concur, except Vann and Parker, JJ., dissenting, and Landon, 
J., not sitting. 


SUPREME COURT OF NORTH CAROLINA. 


SEPTEMBER TERM, 1892. 


MARY J. FRENCH 
v8. 


MUTUAL RESERVE FUND LIFE ASSOCIATION, Appellant.* 


The policy was reinstated on the condition, as stated in the receipt, that the 
insured ‘‘is now, and has been during the last twelve months, in con- 
tinuous good health and free from all disease, infirmity, or weakness.’ 


Held, That temporary illness during the twelve months, which was not severe, 
and indicated no constitutional vice nor rendered him uninsurable, and 
from which the insured had fully recovered, did not vitiate the 
reinstatement. 


Civil action tried at April term, 1892, of the New Hanover 
Superior Court before Winston, J. Duval French was insured in the 
defendant company for the benefit of his sister, the plaintiff. He 
had permitted his policy to lapse for non-payment of dues, but 
subsequently he had paid them and had been reinstated by the 
defendant company, and at the time of his death he owed the 
defendant nothing. When reinstated by the company, it gave him 
a receipt for the back dues, upon which was printed the following: 
“The conditions upon which the within payment (for which this 
receipt is given) is accepted are as follows: First, that said member 
is now living and of temperate habits, and is now and has been 
during the last twelve months in continuous good health and free 
from all disease, infirmity, or weakness, otherwise said payment, 
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and this receipt and said policy, shall be and is null and void, and 
the sum paid herein shall be subject to the order of, the within 
named person. Second, the receipt and acceptance of the within 
sum by the association shall not be held to waive forfeiture or 
expiration of membership, or to reinstate membership, or to create 
any liability on the part of the association under said policy, except 
upon fulfilment of the first condition of this receipt.” 

There was evidence tending to show that while the policy was 
lapsed, and before this reinstatement receipt was given, the assured 
had been unwell. There was conflicting evidence as to the nature 
of this illness, the plaintiff contending that it was slight, temporary, 
and in no wise affecting the permanent health of the assured. The 
defendant contended otherwise; that the illness was of a serious 
nature, and, furthermore, that if this is not so, by the terms of the 
receipt if the insured had been sick at all, within the twelve months 
prior to the receipt, he had not been “in continuous good health,” 
and the reinstatement was void. The assured was in good health 
when the receipt was given on the 30th of January, 1891, and 
died of typhoid fever on the 13th of July, 1891. The defendant 
appealed from the judgment rendered. 


Tuomas W. Srranee, for Plaintiff. 
Joun W. Hrinspate, for Defendant. ‘ 
Cuark, J. 

The court instructed the jury that, “if within the time specified 
in the conditional receipt, the only illness from which Duval 
French suffered was of a temporary nature and not severe in its 
character, which did not render him uninsurable and which 
indicated no vice in his constitution, and from which he had entirely 
recovered at the time of making the payments in January, 1891 
then they should answer the second issue, ‘Yes.’” To this the 
defendant excepted. There were several other exceptions, but they 
are all substantially embraced in this. 

The second issue referred to was as follows: “ Was Duval French 
in continuous good health and free from all disease, infirmity, or 
weakness for twelve months prior to January 30th, 1891?” 

We think the instruction of His Honor was correct. The reason- 
able construction to be put upon the agreement of the parties, as 
expressed in the conditions printed upon the reinstatement receipt, 
was not that any illness, however slight or insignificant within the 
preceding twelve months, should vitiate the reinstatement. It 
could mean no more than that, if there had been such illness or 
impairment of health, that the assured would not have been 
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received if he had been an original applicant for insurance, the 
reinstatement was void. The company could not have intended to 
put itself in a better condition, or the defendant in a worse one, 
than that. Had the policy been maintained in force, impairment of 
health would not have given the company a right to cancel it, as 
it had lapsed; the company in effect says to the assured that it will 
reinstate him upon payment of unpaid dues, provided he is in un- 
impaired health and would be insurable as a new risk. The 
larguage of the condition is, if the assured is of temperate habits 
and is now and “has been during the past twelve months in con- 
tinuous good health and free from all disease, infirmity, or weak- 
ness.” The issue presents the question if there had been a com- 
pliance with that condition. The court belowold the jury that if 
the assured, during the twelve months prior to the reinstatement, 
had suffered no illness “except of a temporary nature and not 
severe in its character, which did not render him uninsurable, which 
indicated no vice in his constitution, and from which he had entirely 
recovered at the time of making the payment,” this was a compliance 
with the condition of the receipt. The jury found the fact so to be. 
Upon such finding the plaintiff should be entitled to recover the 
amount due by the terms of the policy of insurance. The simple 
question is as to the construction to be placed upon the condition. 
No aid can be drawn from decisions in cases more or less similar in 
other states. Certainly a slight illness did not come within the terms 
quoted. The line must be drawn somewhere. We think that 
indicated in the charge a just one. Noerror. McRae, J., dissents. 


COURT OF APPEALS OF KENTUCKY. 


PHENIX INS. CO., oF BROOKLYN 


v8. 
COOMES.* 


Consent for repairs, whose character was known to the agent, was endorsed 
by him on the policy, and afterwards the company proposed to reduce the 
rate on the altered building. 

Held, that it could not set up increase of risk to defeat a claim. 

There was lien on the property for unpaid purchase money. The appli- 
cant in good faith answered, no, to the question whether there was a 
mortgage. 

Held, that this did not avoid the insurance as it was not material to the risk. 


* Decision rendered, Jan. 12, 1893. 
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Wier, Wier & Watser, fur Appellant. 

Sweeney, Exxis & Sweeney, for Appeliee. 

Pryor, J. 

This is an action against the Phenix Insurance Company, by the 
appellee, to recover the value of property insured, by reason of its 
destruction by fire. The company filed its answer, alleging by way 
of defense affirmative matter, upon which an issue was joined; and, 
the law and facts having been submitted to the court, a judgment 
was rendered for the plaintiff. . 

The policy provides that in case of loss the insured shall forth- 
with give notice in writing to the company. The notice was not 
forthwith given, or any excuse made for not giving it, when the fire 
took place, on the 13th of November, and proof of loss was not 
presented until the 10th of January following. There was no de- 
murrer to the petition, and no such issue raised by the answer, 
but an issue formed that tested alone the merits of the defense, 
and therefore the question as to notice was waived; and, if not, in 
the case of Insurance Co. vs. Downs (Ky.), it was held that the 
proof of loss was a condition precedent to the creation of the 
liability, and, if the failure to give the notice had been placed in 
issue, the presentation of the proofs of loss within a reasonable 
time would have been sufficient. 

The company relies on a change made of the buildings by the 
owner after the insurance that increased the risk, and claims ex- 
emption from liability on that account, when the proof shows that 
the manner of the change of the building was made known to the 
agent of the company and he approved it; and this was to tear 
down or remove the ell, and erect a new one inits stead, covering 
the new ell with tin instead of shingles. The agent made an in- 
dorsement on the policy that the insured could make repairs, evi- 
dently for the purpose of assuring the owner that the repairs 
might be made as suggested by him. 

The buildings stood upon a tract of 140 acres of land owned by 
the appellee, with a lien for the purchase money amounting to 
$600. The question being asked by the agent,—if there was any 
mortgage on the property,—the owner responded, “No;” and it is 
claimed that the failure to state that a lien existed for the $600 
made void the insurance. It is evident that, if the fact of the 
lien had been disclosed, it would not have been material to the risk, 
and that any prudent agent or company would have made the in- 
surance; and presenting the question to the owner, as found in 
the application, as to all leins or incumbrances, a failure to notify 
the company of the lien for $600 would not have forfeited the 
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policy, as it was not material to the risk: Insurance Co. vs. Wiggin- 
ton (Ky.). There must be a want of good faith in such represen- 
tations, and it is where the nature of the lien is such as that an 
ordinary prudent agent would not, under the circumstances, have 
issued the policy that it would be held void. In fact, the agent in 
this case seems to have written answers to all the questions upon 
his own knowledge, and the court has so found, as a matter of fact 
except as to the lien; and there the only question asked the plaintiff 
was, “Is there a mortgage on the land?” ‘This the court also 
found as a fact, but, as already said, if the lien had been disclosed 
the contract of insurance would have been entered into. The ap- 
pellant knew that this building had been changed, and had the 
power, if it saw proper, to cancel the policy at any time, by reason 
of an express stipulation to that effect, but, instead of doing so, pro- 
posed to reduce the rate of insurance upon property that had in- 
creased in value by reason of the repairs, and the probability of itg 
being destroyed by fire lessened by the improvements made, 
There was no fraud or concealment of facts shown to exist, with a 
view of practicing deception on the company, but the insurance 
effected by an agent, who knew the value of the property, although 
he valued the land at a much higher price than the owner would, if 
called on to make the valuation. The inducement to preserve the 
property was greater on the part of the owner after he had improved 
it than before. The burning of the house left the lienholder more 
land than would satisfy the lien, and the insured, from all the facts 
in the case, acted in the best of faith, and neither he nor the com- 
pany’s agent has wronged the company; and the latter ought not, 
under the circumstances, to be released from its undertaking. 
Judgment below affirmed. 





Supr.me Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


PRESIDENT, Etc., OF GRAND RAPIDS HYDRAULIC CO. 


v8. 
AMERICAN FIRE INS. Co.* 


The policy provided that it should be void in case the hazard was increased 
or any of the products of petroleum was used of greater inflammability 
than kerosene. 

Held, that the substitution of a petroleum product for coal, as fuel of less in- 
flammability than kerosene, did not violate the policy unless the manner 
of its use increased the hazard. 


Norris & Norris, for Appellant. 
Buarr, Kinestey & Kuiernuans, for Appellees. 


McGaata, C. J. 

This is an action upon a fire policy upon plaintiff's “ engines, boil- 
ers, pumps, and connections, including smokestack, fire fronts, 
breeching, and tools, all while contained in frame pump house.” It 
is a Michigan standard policy, and contains the following pro- 
visions :—- 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if * * * the hazard be increased by any 
means within the control or knowledge of the insured; or if illuminating gas 
or vapor be generated in the described buildiug (or adjacent thereto) for 
use therein ; or if (any usage or custom of trade or manufacture to the contrary 
notwithstanding) there be kept, used, or allowed on the above-described 
premises benzine, benzole, gasoline, naphtha, or petroleum, or any kind of its 
products of greater inflammability than kerosene oil of the United States 
standard (which last may be used for lights, and kept for sale, according to 
law, but in quantities not exceeding five barrels, provided it be drawn and 
lamps filled by day-light, or at a distance of not less than ten feet from 
artificial light). 

This case turns upon the construction of these provisions. The 
policy was dated November 29, 1890, at which time plaintiff was 
using coal as fuel under its boilers. In May, 1891, plaintiff began 
the use of fuel oil, or, “ reduced oil,” which is the residuum from dis- 
tillation of petroleum. In the process of distillation the lighter 
parts of the crude petroleum, such as naphtha and illuminating oils, 
are eliminated. The chemists by whom the oil used was subjected 
to an analytical examination testified that “this oil has a flash point 
52 degrees safer than kerosene oil, standard of the Michigan state 
law. gIt is much safer, much less combustible, and much less ex- 


plosive by formation of combustible vapor, than current kerosene 


* Decision rendered, Nov. 4, 1892. 
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oil, which conforms to legal standards in any part of the United 
States, by laws of the several states and of the general government. 
In gravity it is 15 commercial degrees, or 0.077 of the water unit, 
heavier than the common kerosene of safe, legal grades in the 
average gravity of such grades.” Other testimony tended to show 
that it was less inflammable than crude petroleum, and less so than 
kerosene. This testimony is undisputed. The reduced oil was fed 
to the fire box by its own and gravity pressure from an 80-gallon 
iron tank, and was sprayed within the fire box by super-heated 
steam. It is claimed, too, that coal was being used under one of the 
boilers, and reduced oil under the other, and that both breechings led 
into one smokestack. The fire caught in the stack, and was simply 
a burn-out, and the only explanation given is that the soot caught 
fire. 

The court instructed the jury that the policy did not prohibit the 
use of reduced oil, and that the only question for their consideration 
was as to whether the use and the manner of the use increased the 
hazard, and that, if they found that the use and the manner of the 
use naturally increased the hazard, their verdict should be for the 
defendant, otherwise they should find a verdict for plaintiff. 
The defendant has nothing to complain of in this instruction. The 
reduced oil used, under the testimony, came within the products of 
petroleum expressly excepted from the prohibitions contained in the 
policy. The use being excepted, the usual and ordinary method of 
such use were included in the exception. It is suggested that, while 
the policy refers to a United States standard, there is no known 
United States standard, and that the Michigan standard has been 
reduced, and was reduced at the time of the trial; but the testimony is 
that the reduced oil used was much less explosive and much less com- 
bustible than current kerosene oil which conforms to legal standards 
in any part of the United States, by laws of the several states and 
of the general government. Objection is made to the use by the 
court of the language “materially increased.” ‘ Materially” is 
defined as “substantially, essentially, reaily.” The objection is 
without force. The case was submitted to the jury upon the theory 
most favorable to defendant, and the judgment is affirmed. The 
other justices concurred. 





Miscellaneous Decisions. 


MISCELLANY. 


oe 


Cases to which an insurance company is party,{which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Limitation. 


In the case of State Ins. Co. of Des Moines vs. Stoffels, decided 
in the Supreme Court of Kansas March 5, 1892, the following 
syllabus was furnished by Strang, C. 

A stipulation in a policy of insurance, limiting the time within which suit 
may be commenced thereon, is binding on the policyholder; and where 
the provision in the policy is that ‘‘ no action shall be sustained thereon 
unless commenced within six months next after the fire,” the limitation 
shall commence to run from the date of the fire, and not from the expira- 
tion of the period within which the company may pay the loss. 

Where, on a policy containing such a limitation as above, suit is begun in 
time by the filing of a petition and priecipe, and the issuance and ser- 
vice of a summons, which summons, and the service thereof, are, on 
motion, set aside by the court, and afterwards, and after the limitation 
has run, anew summons is issued and served, the action is too late, 
and cannot be sustained. 
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COURT OF APPEALS OF NEW YORK. 


BRADSHAW ET AL. 5 
v8. 


AGRICULTURAL INS. CO., oF WaTerRtTowN.* 


Evidence that the company insisted on the appointment as its appraiser, 
under the arbitration clause, of an expert from a distant place, who had 
repeatedly before done such work for it and other companies; that subse- 
quent to his appointment he declared himself the special representative 
of the company, bound to stand up for its rights; and that he controlled 
the other appxaiser in awarding an insufficient sum will justify a finding 
that he was not a disinterested person. 


Where these facts regarding the appraiser are unknown to the insured until 
after the award, it will be set aside, and he may recover his actual loss. 


In order to be “ disinterested ” an appraiser must not be prejudiced. 


A. H. Sawyer, for Appellant. 
S. W. Jackson, for Respondents. 
PeckHaM, J. 

In October, 1887, the defendant issued a fire insurance policy for 
$3,000, and for three years, to the plaintiff's devisor, upon a dwell- 
ing house owned and occupied by him in Schenectady, in this state. 
In March, 1890, the building took fire, and was nearly destroyed, 
and the devisor of the plaintiff was at the same time suffocated in 
the flames. The will of the deceased was duly proved; and about 
the 24th of March, 1890, an agreement for the appointment of ap- 
praisers was entered into, pursuant to the provisions of the policy, 
for the purpose of determining the loss. The appraisers imme- 
diately proceeded to a discharge of their duties, and in due time 
agreed upon and signed an award, dated the 25th of March, 1890, 
for the amount of the loss as appraised by them, viz., $1,760.31. 
The plaintiffs refused to accept the sum thus awarded, and com- 
menced this action to set the award aside, on the ground that the 
defendant, as they alleged, had induced them to consent to the ap- 
pointment of the appraiser nominated by defendant by falsely 
representing that he was entirely disinterested and indifferent in 
the amount of the loss and damage, and the appraisal thereof, and 
that he was designated by the defendant as appraiser for the 
reason that he was a neighbor of the agent of defendant, and an 
extensive builder, and was known by the agent to be competent.and 
indifferent between the parties. The plaintiffs also sought to re- 
cover in the action the amount of the loss actually sustained from 


* Decision filed, January 31, 1893. 
VoL. XXII.—11, 
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the fire up to the sum specified in the policy. Issue was joined, 
and the case came on for trial before the trial judge and a jury. 
Two questions of fact were submitted to the jury,—one as to the 
actual amount of the loss caused by the fire, and the other as to 
whether the appraiser selected by the defendant was at the time of 
his appointment disinterested. The jury found the actual loss 
amounted to the sum of $2,750, and that the appraiser was not dis- 
interested. In addition to these findings the trial court found the 
representations were made as above alleged, and that they were 
false, to the knowledge of the agent of the defendant who made 
them, and that the appraiser was not impartial and indifferent be- 
tween the parties, but was biased in favor of the defendant, and 
determined to procure the best attainable award ‘in its favor, and 
that he was skillful in doing so; that the plaintiffs did not know 
him; and that they relied upon the false representations of the de- 
fendant’s agent, and were thereby induced to enter into the agree- 
ment of appraisal, which they would not have done but for such 
representations. The court also found that the award made by the 
appraisers was unjust to the plaintiffs, in that it was $989.69 less 
than the true amount of damage. The court thereupon set aside 
the award, and gave judgment for the full amouut of the loss sus- 
tained; and from an affirmance of this judgment by the general 
term the defendant appeals to this court. 

The policy in question contained the following provisions:—_ 

In the event of a disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire. 

The defendant questions the finding of the court below as to the 
fact of indifference, and claims there was no evidence to support it; 
and therefore its exception to that finding raises a question of law 
which we must review. The counsel for the defendant is bound to 
maintain the proposition that a court or jury would have no right 
to find from the evidence that the appraiser was in fact biased and 
not disinterested. It has not been decided that the evidence in the 
case showed that the appraiser was, as matter of law, biased. The 
question was submitted to the jury as one of fact for them to find, 
whether, upon the evidence in the case, the appraiser was disinter- , 
ested, and they found as a fact that he was not disinterested. This 
finding of fact has been approved and reiterated by the trial judge, 
to whom the verdict of the jury was advisory only. In order to 
reverse the judgment, we must be able to say, as matter of law, 
that there was no evidence upon which the jury or the judge had a 
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right to base a finding of bias as a matter of ‘fact. Upon a perusal 
of the evidence, we are of the opinion that the finding of fact has 
adequate support therein, and consequently the exception of the 
defendant is without merit. 

There was testimony in this case tending to establish the follow- 
ing state of facts: The tire occurred on the Ist of March, 1890, and 
on the 5th of that month the general agent of the defendant met 
Mr. Jackson, who had acted as counsel for the deceased owner in 
other matters; and Mr. Jackson told the agent that nothing could 
be done until the will was proved, which would be about March 
17th. No allusion was made to the amount of the loss, whether 
total or partial, and Mr. Jackson was then unaware of the facts. 
After the probate of the will, and before Mr. Jackson had informed 
the agent as to the amount of the claim, a meeting was had on the 
24th of March, 1890, at the office of Mr. Jackson, in Schenectady, at 
which some of the plaintiffs were present, and also the defendant’s 
agent who had the question in hand for the defendant. At that 
meeting the agent demanded the appuintment of appraisers under 
the clause of the policy above mentioned; and upon the expression 
of some surprise on the part of Mr. Jackson at the demand before 
the amount of the loss had been named, or any attempt made at an 
agreement, the agent insisted upon it, so as to take the responsi- 
bility off his shoulders, as he said. When asked whom he would 
select as appraiser, the agent named his man, and made the repre- 
sentations regarding him already referred to, and so an agreement 
as to appraisers was at once entered into; and it then appeared 
that the appraiser for the defendant was in Schenectady, having 
been brought there by the agent of the defendant before he made 
the demand for appraisers, and also before he had made the least 
effort to agree upon the amount of the loss. In other words, the 
first step taken on the part of defendant’s agent towards an attempt 
to adjust the loss was to select this appraiser, and bring him from 
Binghamton, and have him on the ground, prepared for business, 
as soon as an agreement or his appointment could be arrived at. 
It also appeared, and was found by the court, that defendant’s ap- 
praiser had been employed by it, within the two preceding years, 
about ten times; and the evidence showed that within three years 
he could not be certain that he had not been employed by defend- 
ant and other companies, to appraise property, as many as fifteen 
times. The defendant criticises the finding as to the number of 
times the appraiser had been appointed by the defendant within 
two years, and claims that it was not more than a half dozen. It is 
not, probably, very material, but the finding is not without evidence. 
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The appraiser said he could not tell the number of times he had 
been so employed; that it might have been as many as fifteen times 
by defendant and other companies, and possibly half a dozen times, 
but not as many as ten by defendant. It is obviously a mere guess 
as to the division between the defendant and other companies, but 
the difference between half a dozen and ten is wholly immaterial. 
It appeared that, when appointed, he regarded himself as the special 
representative of the company and placed there specially to protect 
its rights, and he said he proposed to stand by whatever rights 
“we” had. As soon as he came upon the scene, aud after the agree- 
ment appointing him and his associate had been made, he seems to 
have taken the leading part. The evidence returned in this-record 
is such that a jury might say that he abandoned his duties as a dis- 
interested appraiser. Instead of being disinterested, the inference 
might be drawn that he acted asa sort of counsel for the defendant, 
and bound, as such, to obtain the best possible award for it that he 
could; that he did not act on the theory that, although nominated 
by the defendant, it was nevertheless his duty, as a disinterested 
appraiser, to make an award that should, so far as he knew, repre- 
sent the honest and actual loss sustained by the insured by reason 
of the fire; and this state of mind may very naturally have been the 
result of his frequent employment in this capacity by the defendant. 
At any rate it cannot be said, as a matter of law, that no such result 
could follow from such employment. The evidence tends to show 
quite clearly that the award was chiefly the work of this appraiser, 
in whose hands the other seems to have been of very little import- 
ance. He was overshadowed, if not controlled, by the stronger and 
more experienced man nominated by the defendant. The defend- 
ant’s nominee suggested to the other appraiser the duty of agreeing 
upon an umpire, and received with some dissatisfaction the sugges- 
tion of a name by the attorney for the insured; and called his asso- 
ciate to go with him to the place where the fire had occurred, and 
said they might perhaps there agree upon an umpire. On their way 
the defendant’s appraiser said to his associate he thought it would 
be better for both parties to go outside of Schenectady for an um- 
pire; and, before they arrived at the burned building, he suggested 
as @ proper umpire a man living in Oneida, and who was unknown 
to his associate. But nevertheless he was at once agreed upon, and 
his name was thereupon, and before they went in the yard of the 
house, inserted in the agreement. This umpire, the defendant’s 
appraiser said, he had met on one occasion, where the umpire had 
appeared as an appraiser “against” him. The defendant’s appraiser 
was also insured in the defendant's company. The result ef the 
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appraisement was an award of $1,760, or about $1,000 less than the 
real loss. Certainly, a very large difference in such a total. Upon 
all this evidence, I think a plain question of fact was presented, as 
to the disinterested character of the defendant’s appraiser. I do 
not mean to say that had the facts which existed at the time of the 
appointment been known to plaintiffs, and the appointment had 
been then agreed to, there would have been any ground of com. 
plaint. Nor is there occasion to say that if these same facts existed, 
and no representations had been made in regard to the proposed 
appraiser, and he had been nominated by defendant, and consented 
to by plaintiffs, then there would have been ground of complaint. 
The question does not here arise whether, under such a state of 
facts, the plaintiffs could find fault with the award, and claim to set 
it aside. 

In this case we have further facts. It is the positive statement 
made by defendant, and believed by plaintiffs, that the proposed 
appraiser was entirely disinterested and indifferent as to the amount 
of the loss, and the appraisal thereof, and the concealment of the 
fact as to his relationship to the company, that forms the cause of 
action, when taken in connection with the facts, as found, that the 
appraiser was not disinterested. One of the questions to be con- 
sidered was whether the fact of this frequent prior employment by 
the defendant, and also by other insurance companies, did so affect 
the individual that he was not a disinterested person; and, for the 
purpose of seeing exactly what his condition of mind was towards 
the defendant, it was proper for the trial court to take into consid- 
eration his whole evidence, and his.manner of testifying, and thus 
some light might be thrown upon the question at issue. It cannot 
be that the word “ disinterested,” as used in the policy, is confined 
to a lack of pecuniary interest in the question of loss. The policy 
says the appraiser must be “competent and disinterested,” and this 
means some one who is not biased or prejudiced. If a company 

were to propose one of its own clerks as appraiser, would not the 
insured be justified in refusing to agree upon him, or to consent to 
an appraisement where he was one of the appraisers? If the in- 
sured should then sue on the policy, and the defense should be set 
up that he had refused to consent to the appointment of appraisers 
as called for by the policy, would it not be an answer that the com- 
pany had itself refused to appoint a disinterested appraiser? As- 
suming that it was a question of fact, would not the fact that the 
person proposed was a clerk of the company be sufficient upon 
which to support a finding that he was not “disinterested,” within 
the meaning of the policy ? 
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I think the evidence in this case is ample to justify the finding of 
the court that the representations were made; that they were false; 
that they induced the consent to the appointment of the appraiser; 
and that he was not disinterested. While it may be true that in 
the appointment of these appraisers each party nominates some one 
who may be supposed friendly to the side nominating him, yet he 
should at the same time be disinterested, or, in other words, fair 
and unprejudiced. The duties of these appraisers are to give a just 
and fair award,—one which shall honestly and fairly represent the 
real loss actually sustained by reason of the fire; and it is not the 
duty of either appraiser to see how far he can depart from that 
purpose, and still obtain the consent or agreement of his associate, 
or, in case of his refusal, then of the umpire. It is proper, and to 
be expected, that all the facts which may be favorable to the party 
nominating him shall be brought out by the appraiser, so that due 
weight may be given to them; but the appraiser is in no sense, for 
the purpose of an appraisal, the agent of the party appointing or 
nominating him, and he remains at all times under the duty to be 
fair and unprejudiced, or, in the language of the policy, disinter- 
ested. When a false statement is made in regard to the attitude 
of a proposed appraiser, for the purpose of inducing consent to his 
appointment, which is in that way obtained, and where concealment 
is practiced in regard to his real attitude to the company nominat- 
ing him, and when in fact he is not disinterested, good ground is 
shown for setting aside an appraisal which is grossly below the 
actual loss sustained, although it has been concurred in and agreed 
to by the appraiser nominated by the insured. 

The case of Bishop against this same defendant (130 N. Y., 488) 
does not show that the appraiser nominated by a party is his agent, 
in any proper sense of the word. In that case the charge was made 
by the defendant that the plaintiff had improperly refused to agree 
upon an umpire. The plaintiff, in his turn, charged defendant with 
such refusal. The court held that it was the duty of the appraisers 
to select a disinterested umpire; and, if defendant’s appraiser im- 
properly neglected to join in or make any selection his neglect of a 
duty which he owed could not be charged against the plaintiff. 

The defendant’s counsel had requested the court to charge the jury 
that the defendant was not bound by whatever the appraiser nomi- 
nated by it did or failed to do in respect to the selection of an um- 
pire. This was refused, as the court said rightfully, because the 
two appraisers were to make the selection, and the failure of the 
defendant’s appraiser to do his duty was not to be taken advantage 
of by defendant. The court expressly refused to say that as to the 
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appraisal such appraiser represented the defendant, in any sense, 
as an agent. 

Whether this agreement for appraisers be determined to be an 
arbitration or not is immaterial. The parties in the policy had 
stated what kind of appraisers were to be appointed, and each party 
had the right to believe that any specific representations of the other 
as to any material fact in regard to a proposed appraiser being dis- 
interested, were true, and might be relied on; and if they turned 
out false, under the circumstances herein alleged and found, a good 
cause of action was proved. 

The cases cited by the counsel for the defendant from the Massa- 
chusetts court are not in point. There was no finding of any false 
representations or concealment, and the facts stated were declared 
not enough, as a matter of law, to set aside the award. In Fox vs. 
Hazleton (10 Pick., 275), the court said the party proceeded with 
knowledge of the facts which he subsequently complained of, or at 
least with sufficient to put him on inquiry, and if the objection had 
been taken early enough, and overruled, it would have been strong 
ground to set aside the award: See, also, Goodrich vs. Hulbert, 
123 Mass., 190, and Cheney vs. Martin, 127 Mass., 304. We see no 
error in the record, and the judgment should be affirmed, with costs. 

All concur. 


SUPREME COURT OF OREGON. 


WIST 
v8. 


GRAND LODGE A. O. U. W.* 


The application of a benevolent society provided that compliance with the 
regulations and requirements which were or might afterwards be made 
was the express condition of participation in its benefits. 

Held, That this provision was not retractive in respect to a beneficiary already 
designated who was not a relation, where a subsequent by-law restricted 
the benefits to certain relatives, and did not require the substitution of 
such relative; especially it did not apply to a member having no such 
relatives. 


W. D. Hane, Georce H. Dunnam and H. G. Prart, for Appellant. 
Ronatp & Pires and W. S. Retrs, for Respondent. 
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Lorp, J. 


This is an appeal from a judgment of the Circuit Court for Mult- 
nomah County in favor of the plaintiff, in an action brought to re- 
cover the sum of $2,000, the amount alleged to be due on a benefit 
certificate which had been issued by the defendant society to Fred- 
erick Freeman, for the benefit of the plaintiff. The cause was tried 
by stipulation before the court, without the intervention of a jury. 
The facts found, in substance, show that at different times during 
his membership in the association Frederick Freeman held two of 
its benefit certificates. In the first certificate which was issued to 
him he had designated his wife, Anna Freeman, as his beneficiary, 
but when she ceased to be his wife he surrendered that certificate, 
and took a second certificate, in which he designated the plaintiff, 
Philip Wist, as his beneficiary. His application, upon which the 
certificate was issued, expressly provided that 

Compliance on his part with all the laws, regulations, and requirements 
which are or may hereafter be enacted by said order is the express condition 
upon which I am entitled to participate in the beneficiary fund, and have and 
enjoy all the other benefits and privileges of said order. 

In July, 1888, the society changed its law relating to the classes 
of persons who might be designated as beneficiaries to read as 
follows :— 

Each member shall designate the person or persons to whom the beneficiary 
fund due at his death shall be paid, who shall in every instance be one or 
more members of his family, or some one related to him by blood, or who shall 
be dependent upon him. 

A circular letter of the grand recorder, issued in 1889, and a few 
months before Freeman’s death, notified the members of his juris- 
diction of the change in the law relative to beneficiaries. Shortly 
thereafter Freeman died in good standing, with all dues and assess- 
ments required of him fully paid and discharged. The plaintiff, 
Philip Wist, was not a member of his family nor related to him by 
blood nor dependent upon him. Freeman never changed his last 
beneficiary certificate after it was issued to him. There is no claim 
that he did not comply with all the laws of the order, except that 
he did not change his beneficiary certificate by designating some 
one of the specified classes, which the circular letter undertook to 
declare that members holding such certificates must do; otherwise 
that they were worthless. At the date the certificate was issued to 
Freeman in which he had designated the plaintiff as his beneficiary, 
and continuously up to the date of his death, Freeman had no 
family, nor any one related to him by blood, or dependent upon 
him. The plaintiff was, at the time he was designated as beneficiary 
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in the certificate, and now is, a member of the order, and Freeman, 
when he died, was indebted to the plaintiff in the sum of $650. 
The law of the order in force long prior to the death of Freeman, 
as well as at present, provides :— 

In the portion of this fund, namely, two thousand dollars, to which the 
beneficiaries of a deceased member are entitled, the members themselves have 
no individual property right; it does not constitute a part of their estate to 
be administered, nor have they any right or control over the same, except the 
power to designate the person or persons to whom, as beneficiaries, the same 
shall be paid at the death of the member. The beneficiaries thus designated 
have no vested right in said sum until the death of the member gives such 
right, and the designation may be changed by the member, in the method 
prescribed by the laws of the order, at-any time before his death. 

This declaration of the law of the order, in respect to the rights 
of beneficiaries in the fund to be accumulated as not being a vested 
right, is in accord with the general principles of the law, as de- 
clared by the courts, applicable to benefit or charitable associations. 
Except a3 rastricted by the constitution an] by-laws of the order, a 
member may exercise his power of appointment without other limit; 
he may designate as his beneficiary whomsoever he may choose, or 
he may change such beneficiary, by designating another at his 
pleasure. The only limitation on the exercise of this valuable and 
important power is the organic law of the society, or the rules and 
regulations adopted in compliance therewith. During the lifetime 
of the member his beneficiary has no vested interest in the fund to 
be accumulated and paid at his death, which would prevent him 
from changing such beneficiary without bis consent, or which would 
prevent the society from changing its rules and permitting changes 
of beneficiaries. The laws of the society in respect to the change 
of beneficiaries are for the protection of its own interests and wel- 
fare, and as against such laws the beneficiaries have no such vested 
rights or interest in the fund, during the life of the member, as will 
prevent the society from determining the course of such fund. In 
consequence of this right of a change of beneficiary by the member 
all that the beneficiary can have during his life is a mere expect- 
ancy, dependent upon the will of the holder of the certificate. It is 
these considerations that constitute the distinction between benevo- 
lent organizations and the regular life insurance companies. This 
distinction has been thus expressed by Mitchell, J.: “The essen- 
tial difference between a certificate of membership in a beneficiary 
association and an ordinary life policy is that in the latter the rights 
of the beneficiary are fixed by the terms of the policy, while in the 
former they depend upon the certificate and the rights of the mem- 
bers under the constitution and by-laws of the society. In the one 
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case the rights of the beneficiary are fixed and vested from the mo- 
ment the policy takes effect. In the other they are subject to such 
changes as the law of the association authorizes the member to 
make. All that a beneficiary has during the life of the member, 
owing to his right of revocation, is a mere expectancy, dependent 
upon the will and pleasure cf the holder of the certificate. This ex- 
pectancy is not property:” Society vs. Burkhart, 110 Ind., 192. So 
that it appears that the designation of beneficiaries by members of 
such associations takes effect only upon the death of such members, 
and that the certificate only confers upon the beneficiary a contin- 
gent expectation, liable to be divested either by the death of the 
beneficiary before the member, or by a revocation of the appoint- 
ment and a naming of another beneficiary. Upon the death of the 
member the certificate takes effect, so far as to vest in the bene- 
ficiary an absolute right to the benefit money: Bac. Ben. Soc., 
§ 255. Nor have the members of such societies, as such, any in- 
terest or property in the benefit fund, but simply the power to ap- 
point some one to receive it. But while it is true that the rights of 
the members of benefit societies in the sums agreed to be paid at 
death is simply the power to appoint a beneficiary, and that the 
constitution or charter and the by-laws are the foundation and 
source of such power, yet, as Mr. Bacon says, “The cases must not 
be understood to hold that the member of a benefit society has not 
a property right in the contract of membership, under which he has 
the power to designate a recipient of the benefit to be paid, be- 
cause of such membership and under the contract. The right of 
the member in this contract is a valuable one, which the courts will 
at all times recognize and protect, although, strictly speaking, such 
member has no property interest in the benefit paid, or subject of 
the power. The membership, which includes the right to pay the 
agreed consideration and to appoint a person to take the benefit, 
must be regarded as a species of property, and is to be distinguished 
from the benefit or sum paid itself, in which the member has no 
property:” Bac. Ben. Soc., § 237. ‘ 
At the time when Freeman designated the plaintiff as his bene 

ficiary, and the society issued to him a certificate accordingly, it 
was a valid exercise of his power of appointment. There was at 
that date no rule or regulation of the society in conflict with his 
right to make such designation of his friend and fellow member his 
beneficiary; and if Freeman had died without revoking his appoint- 
ment of the plaintiff before the society had enacted the law in qués- 
tion, limiting the appointment of beneficiaries to a certain specified 
class, there is no doubt or dispute as to its liability. The general 





18J3.] Wist vs. Grand Lodge A. O. U. W. 171 


rule undoubtedly is that a designation of a beneficiary, valid at its 
inception, remains so; and as Freeman never revoked the appoint- 
ment of the plaintiff as his beneficiary, unless the after-enacted law 
required Freeman to change his beneficiary so as to conform to the 
classes specified, and become a part of his contract, and the law is 
valid in so far as it affected his contract, the appointment of the 
plaintiff as his beneficiary is still valid, and the certificate took effect 
upon the death cf Freeman, and vested in the plaintiff an absolute 
right to the benefit money. The contention for the defendant is 
that the law enacted by the society subsequently to the issuance of 
Freeman’s benefit certificate, relating to the person whom a mem- 
ber is entitled to designate as his beneficiary, became a part of his 
contract, and required him to make a designation of a beneficiary 
in conformity therewith, and that on his failure to do so before his 
death, without leaving any one capable of taking such benefit cer- 
tificate, it reverted to the beneticiary fund of the supreme lodge. 
This contention is founded on the assumption that the law in ques- 
tion was retroactive, and intended to annul the appointment of 
beneficiaries theretofore made by members which did not belong to 
the classes specified in such law. The benefit certificate which was 
issued to Freeman was based upon his written application. By his 
application he agreed to comply with “ all laws, regulations, and re- 
quirements which are or hereafter may be enacted;” and in consid- 
eration of this, among other things, the defendant issued to him a 
beneficiary certificate. Reading the two together, as constituting 
his contract, Freeman agreed with the society, as a part thereof, 
that he would comply with, or be bound by, its laws of future en- 
actment as if they were already existing. But it is apprehended 
that contracts of this kind differ but little, if any, from contracts in 
such other societies, where the power is reserved to alter or amend, 
enact or repeal, its laws. A person who becomes a member of such 
an association is bound to take notice of its laws, and especially 
those which affect his rights and interests. These laws are elements 
of his contract, and determine the extent of his duties, rights and 
liabilities. The right of such societies to alter, amend, or repeal 
laws, or to enact others consistent with the purpose for which they 
are organized, is well recognized. The power is essential to their 
continued existence and well-being, and except as restrained by the 
fundamental law of their organizations, may be exercised at all 
regular meetings. This power to amend laws, or to repeal them, is 
inherent and continuous for all proper objects. No member has a 
right to presume that the laws of his order will remain unchanged, 
when the promotion of its interests and welfare may require a 
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change. “The power of the society to enact its laws,” says Mr. 
Niblack, “is continuous, residing in all regular meetings of the 
society as long as it exists. Any meeting can, by a majority vote, 
modify or repeal the law of a previous meeting, and no meeting can 
bind a subsequent one by irrepealable acts or rules of procedure:” 
Nibl. Mut. Ben. Soc., § 124. So that it may be said that the power 
to alter or amend laws, or to repeal them, when exercised in a 
proper way, and for the welfare of the society, is an incident of its 
existence, and that when so exercised such laws are binding on its 
members, except when forbidden by the organic act of the society 
or contrary to the laws of the land. As Elliott, C. J., said: “We do 
not affirm that a benefit society may, by a change in its by-laws, arbi- 
trarily repudiate an obligation created by a policy of insurance; 
but we do affirm, where a change is regularly made in it by its by- 
laws, and the motive which influences the change is an honest one 
to promote the welfare of the society, and the members are all 
given an opportunity to avail themselves of the change, no action- 
able wrong is done the members or their beneficiaries:” Supreme 
Lodge vs. Knight (Ind. Sup.). There is no power in the society to 
amend or enact laws which shall work any repudiation of its obliga- 
tion. It resides in the society for the purposes of carrying out the 
objects for which it was formed, and when the power is expressly 
reserved in the charter it is not construed as intended to reserve 
the power to avoid its contracts, or work the destruction of vested 
rights. So that a party’s contract of insurance may be modified or 
varied by a subsequent law, and he be bound by it, either through 
the reserved power in the society to amend or enact such law, or by 
his contract with reference to future enactments, when it does not 
operate as a repudiation of its contracts, or a complete deprivation 
of the member’s rights. 

As the rights of the plaintiff are derived from the contract of 
Freeman with the society, and as his benefit certificate, designating 
the plaintiff as his beneficiary, was issued before the enactment of 
the law limiting the persons whom a member is entitled to desig- 
nate as his beneficiary, it now becomes necessary to examine this 
subsequent law, and ascertain whether it is applicable to benefit 
certificates of members which were issued before its enactment, 
and, if so, to what extent. That law provides: “Each member shall 
designate the person or persons to whom the beneficiary fund at his 
death shall be paid, who shall, in every instance, be one or more 
members of his family, or some one related to him by blood, or who 

shall be dependent upon him.” This language is wholly prospec- 
- tive in its operation. It is only intended to affect the power to 





1893.] Wist vs. Grand Lodge A. O. U. W. 173 


appoint beneficiaries, and limit its exercise, after the law passed. 
“Each member shall designate” refers not to a past but a future 
act to be performed by him; that is, whenever a member shall ex- 
ercise his power of appointment under this law, he “shall desig- 
nate” a beneficiary of the classes enumerated. It applies as well to 
old members, revoking a former appointment, and naming another 
as his beneficiary, as to new or old members who have never exer- 
cised their power to appoint a beneficiary. The law does not under- 
take by its terms to disturb what has been done; it does not nullify 
previous appointments; it only undertakes to limit to the classes 
specified the power to designate beneficiaries, whenever it shall be 
exercised by a member. It is a settled rule of construction that 
laws will not be interpreted to be retrospective unless by their 
terms it is clearly intended to be so. They are construed as oper- 
ating only on cases or facts which come into existence after the 
laws were passed. “ Every statute,” it has been said, “ which takes 
away or impairs vested rights acquired under existing laws, or 
creates a new obligation, or imposes a new duty, or attaches a new 
disability in respect of transactions or considerations already passed | 
must be presumed, out of respect to the legislature, to be intended 
not to have a retroactive operation:” End. Interp. St., § 273. Rights 
will not be interfered with unless there are express words to that 
effect. It is not enough that upon some principles of interpretation 
a retroactive construction could be given to the law, but the intent 
to make it retroactive must be so plain and demonstrable as to ex- 
clude its prospective operation. “It is not enough that general 
terms are employed, broad enough to cover past transactions,” for 
laws “are to be construed as prospective only,” if possible: Sedgw. 
St. & Const. Law, 161. In fact, so great is the disfavor in which 
such laws are held, and so generally are they condemned by the 
courts, that they will not construe any law, no matter how positive 
in its terms, as intended to interfere with existing contracts or 
vested rights, unless the intention that it shall so operate is ex- 
pressly declared or is to be necessarily implied. As the law of the 
society is prospective in its operation, it did not affect Freeman’s 
contract with the defendant. It did not by its terms nor by impli- 
cation require him to change his policy. It would only have 
affected his contract in the event he should have revoked the ap- 
pointment of the plaintiff as his beneficiary, and then only to the 
extent of requiring him to appoint a beneficiary that should belong 
to the specified classes. There is not a word in the law requiring 
any member to make a change of his beneficiary, or in case of his 
failure to do so, as contended for by the appellant, that his benefit 
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certificate should revert to the society. Jt may be conceded that 
Freeman was bound by all subsequent laws enacted, but, as the law 
in question is not retroactive, it does not affect his contract. It only 
affects him, or any other member of the society, in the issue of cer- 
tificates after its passage. While there is no pretense that this con- 
tract was a cover for speculation, or a wager policy, it may be con- 
ceded that the object of the law was to discourage wager policies. 
And it was said by counsel, unless it was held “that the society 
could amend its laws so-as to discourage wager policies, it will be 
involved in a mass of difficulties.” By giving this law a prospective 
operation it will greatly cut off the opportunities for such specula- 
tion in life insurance policies, and will in a great measure remedy 
the evil it was designed to abate, without denying the power of the 
society to amend its laws, or to enact others for the promotion of 
its interests and welfare. 

But we may go further and admit that the law is retroactive; 
that it was intended, as claimed by counsel, to affect certificates 
naming beneficiaries not of the classes enumerated, and requiring 
the holders of such certificates to designate others conformably to 
such law; otherwise, upon their failure to so do, that the fund pay- 
able under their certificates to such beneficiaries as do not belong 
to any of such classes, would descend under the laws of the society 
or revert to it, and still we do not think such a Jaw would be con- 
strued to affect the certificate of Freeman, or the class to which he 
belongs, or their beneficiaries. It is only addressed retroactively 
to those who can comply with its terms; for while it might have 
the effect to modify or vary the contracts of all such, it does not 
operate as a destruction of their power to appoint a beneticiary, or 
as a repudiation of the obligation of the society. They can comply 
with its terms and make the change of beneficiary and preserve the 
fund for his benefit. The case is different with Freeman, or those 
belonging to his class, who, prior to the time the law was enacted, 
had appointed the plaintiff as his beneficiary, and who from the time 
of such appointment, continuously up to his death, had no family, 
nor any one related to him by blood, nor dependent upon him. It 
was not possible for him to comply with the terms of the law by 
naming another beneficiary. To give the law such a construction 
as would include his class would operate as a complete deprivation 
of their rights, and an absolute repudiation by the society of its ob- 
ligations. Such an injustice will never be tolerated, if by any con- 
struction it can be avoided. We are bound to construe a law, if 
we can, so as to make it operative without impairing the obligation 
of existing contracts, or divesting vested rights. We may therefore 
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assume, for the purposes of the case, that the law was retroactive, 

and intended to require a change of beneficiaries, limiting them to 
the classes specified, and still we would be bound to construe itso 
as to make it operative and valid, which can only be done by con- 
fining its operation to those members who could make the change. 
So averse are courts to giving a law a retroactive operation that 
even where the retroactive character of the law is clearly indicated 
on its face, they always subject it to the most circumscribing con- 
struction that can possibly be made, consistent with the intention 
of the legislature. In Hedger vs. Rennaker (3 Metc., Ky., 258), 
the court says: “It has been said by this court that retrospective 
statutes have ever been regarded as impolitic and unwise as they 
are, in general, unjust and oppressive. And although such statutes 
have been held valid under the constitution, they bave always been 
subjected to such a construction as would circumscribe their opera- 
tion within the narrowest possible limits, consistent with the mani- 
fest intention of the legislature, to be drawn from the language 
used.” The argument of counsel that Freeman’s “failure to desig- 
nate a beneficiary” before his death operated to vest the fund in 
the society, assumes that he failed to do something which under the 
law he could have done, or neglected to do, and which would have 
prevented such result, and preserved the fund for the benefit of his 
beneficiary. As we have assumed, only for their sake, that the law 
is retroactive, this argument only strengthens our construction, that 
it should be construed as only applicable. to those who could make 
the change, and refused or neglected to do it, before they should 
be visited with the consequences of forfeiture. Nor does the case 
upon which counsel rely support their contention. I refer to the 
case of Supreme Commandery vs. Ainsworth, 71 Ala., 436. There 
‘the legislature provided that a policy should be rendered void in 
case the holder of the certificate committed suicide. In that case 
the certificate was accepted by the assured, “subject to the laws of 
the order now in force, or which hereafter may be enacted by the 
supreme commandery;” and the court said, by Brickell, J.: 
“Parties may contract in reference to laws of future enactment,— 
may agree to be bound and affected by them as they would be 
bound and affected if such laws were existing; they consent that 
such laws may enter into and form parts of their contracts, modify- 
ing or varying them. * * * The statute prescribing the condi- 
tion of official bonds, and the bonds of executors, administrators, 
and guardians, extends the liability of the surety to the perform- 
ance by the principal of such duties as are required of him by exist- 
ing laws, or by any law passed subsequent to the execution of the 
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bond. There is no injustice in the statute,—nothing retrospective 
in its operation.” But the court, as if having in mind the case at 
bar, added: ‘ While a subsequent law, because of the assent of the 
member, may add new terms or conditions to a certificate,—terms 
or conditions reasonably calculated to promote the general good of 
the membership, and may be valid and binding,—it does not follow 
that a law operating a destruction of-the certificate, or a deprivation 
of all rights under it, would be of any force:” Korn vs. Society, 6 
Cranch, 192. 

In our view of the case, therefore, we do not think that the law 
in question is retroactive, or that it affects the certificate of Free- 
man, or the rights of his beneficiary under it, or, if it be considered 
to have a retroactive operation, that it applies to certificates held 
by those members who cannot comply with its terms, and whom to 
construe it to include would operate as a complete destruction of 
their certificate and their rights under it, and as a repudiation by 
the society of its obligation. It follows that the judgment must be 
affirmed. 


SUPREME COURT OF ALABAMA. 


BOULDEN 
v8. 


PHENIX INS. CO.* 


The policy permitted $15,000, ‘‘ total concurrent insurance.” 


Held, that in computing such insurance policies dated on Sunday, but made 
out and delivered on a judicial day, must be computed. 


Held, that a policy whose expiration was by mistake dated the date of its 
issue must be included. 


Held, that an additional policy procured on a mistaken representation by the 
agent that the insurance was below the limit was not collectible, and 
did not vitiate the insurance of the other policies. 


Cuisnotm & Wuatey, for Appellant. 
Cuas. B. Powett, for Appellee. 
Strong, C. J. 
The subject of insurance in this case was the same building situ- 
ated near East Lake, Jefferson County, the burning of which gave rise 
“‘Tikarmded iv.“ © 
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to the appeal recently decided in this court, in which the Liberty In- 
surance Company of New York was appellant and Boulden the appel- 
lee. [Reported in present number cf Ins. L. J.] The pleas in this case 
were in many respects the same as those interposed in the former one, 
but it was decided in the circuit court on a different issue. The 
case of Liberty Ins. Co. vs. Boulden went off on the question of the 
latter’s ownership of tke land or lot on which the insured building 
stood. That question—the nature of Boulden’s ownership of the 
lot—presented the pivotal issue on which we decided the case. The 
record in that case disclosed the exact status and imperfect nature 
of Boulden’s ownership. Those facts are not shown in the record 
before us. In that case the policies sued on were obtained from 
Adams & Co., who were shown to have been the resident agents of 
the two companies there sued, and to have acted for the insurance 
companies in the issue of the policies. Martin & Leedy were the 
resident agents of the Phoenix Insurance Company at Birmingham, 
and the policy here sued on was obtained from them. A further 
difference: In the case of the Liberty Insurance Company the 
policy is set out in extenso. It contains this provision: ‘This en- 
tire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto shall be void * * * if the interest of the in- 
sured be other than unconditional and sole ownership, or if the 
subject of the insurance be a building on ground not owned by 
the defendant in fee simple.” In the present case the policy is not 
set out in extenso. If the policy states or affirms the nature or ex- 
tent of Boulden’s title to or interest in the lot of ground, the 
record does not inform us of it. In the former case—Liberty Ins. 
Co. vs. Boulden—we made some reference to the agency performed 
by Adams & Co. in placing insurance on the building the burning 
of which gave rise to these suits. The testimony discloses the fol- 
lowing state of facts: Adams & Co. were insurance agents, having 
their office in Birmingham. In 1889 they were applied to by Boul- 
den for insurance, and had placed insurance on the building; the 
amount not shown. The insurance having expired, Boulden, in 
October, 1890, went again to Adams & Co., to obtain renewed in- 
surance. The building was valued at something over $20,000, and 
it was agreed that $15,000 of insurance should be placed upon it, 
but no greater amount was to beso placed. So a clause was in- 
serted in each of the policies that $15,000 was the maximum sum 
of permissible concurrent insurance. The clause in the policy issued 
by the Pheenix Insurance Co. is in this language: “$15,000 total 
concurrent insurance permitted.” Of this sum Boulden obtained 


from Adams & Co., insurance agents, two policies, issued by the 
VoL. XXII.—12, 
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two insurance companies represented by them, the aggregate of 
the amount so insured being $4,500. For this sum two policies— 
one in the City Insurance Company of New York, and the other in 
the Scottish Union & National Insurance Company of Edinburgh, 
Scotland—were issued by and through Adams & Co., insurance 
agents. Boulden then requested Adams & Co. to place the balance 
of the insurance he was permitted to take out (the balance of the 
$15,000) in other insurance companies. This they agreed to do, and 
did do, and in this way they obtained for him from the agents of the 
Phenix Insurance Company the policy which is the foundation of 
the present suit. ‘'his policy is for the sum of $2,000. They, 
Adams & Co., in pursuance of Boulden’s request, obtained for him 
several other policies, issued by other compaines, which, including 
the $4,500 issued by the companies of which they were agents, 
amounted to $15,000, the limit of permissible concurrent insurance. 
These several policies, aggregating $15,000, were delivered to Boul- 
den by Adams & Co., the agents, at one and the same time, and he 
paid them the premiums—something over $300—on the entire lot. 
In delivering the policies to Boulden, Adams informed him that the 
policies amounted to only $12,500, thus leaving his insurance $2,500 
below $15,000, the aggregate of the insurance he was permitted to 
place on the property. Thereupon Boulden proceeded to R. S. 
Knott & Co., agents of the Syndicate Insurance Company of Min- 
neapolis, Minn., and obtained from them a policy of insurance in 
said company on the same property, covering the time when the 
house was burned; said policy being ‘or the sum of $2,500. That 
policy also contained the stipulation: “$15,000 total concurrent in- 
surance permitted.” 

It must be borne in mind that when Adams delivered the policies 
to Boulden—the policies which covered the period of the burning 
—he informed him that the aggregate of their several amounts was 
$12,500, being $2,500 less than the $15,000 permitted to be placed 
on the property. If the information Adams gave Boulden had been 
correct, the policy of $2,500 which the latter obtained from the 
Syndicate Insurance Company in May, 1891, would have just 
reached the permitted limit of $15,000 of insurance on the property, 
expressed and lmited in the several policies. The defense relied 
on in this case, and which succeeded in the circuit court, was that 
Boulden, in obtaining the policy from the Syndicate Insurance Com- 
pany for $2,500, exceeded by that sum the limit which had been 
prescribed and permitted in the former policies, and for that reason 
had forfeited all right to recover on those former policies, includ- 
ing the one sued on in this case. The reply to this defense of over- 
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insurance assumed two forms: First, it was contended that some of 
the policies which were estimated in making up the insurance of 
$15,000 were void on their faces, and therefore their several amounts 
should not and could not be computed or embraced in the calcula- 
tion; and, second, the two policies issued by the Liberty Insurance 
Company of New York and by the Scottish Union & National In- 
surance Company of Edinburgh, Scotland, aggregating $4,500, bore 
date October 18, 1890, which was a Sunday. This, it was con- 
tended, rendered them void on their faces, and hence they were no 
impediment to plaintiffs right of recovery. If it be true that these 
policies were void because issued on Sunday, then Boulden did not 
have or acquire legal or valid insurance on his house in excess of 
$15,000. It was shown, however, that, although the policies bore a 
date which was’ a Christian Sabbath, they were not, in fact, either 
made out or delivered on Sunday, but on a judicial day. The date 
October 19, 1890, was affixed to them because that was the day the 
former policies expired. There was nothing in this feature of the 
replication: Aldridge vs. Bank, 17 Ala., 45; Burns vs. Moore, 76 
Ala., 339; 1 Greenl. Ev., § 285. Another feature of the replication 
to the plea of overinsurance was rested on the policy for $2,500 
issued by the Home Protection Company of Huntsville, Ala. That 
policy was for $2,500, and, if it could be properly eliminated from 
the computation, then the whole insurance of the building, includ- 
ing the policy issued by the Syndicate Insurance Company, the last 
in point of time, was not in excess of $15,000, the stipulated limit. 
In fixing and defining the term for which that policy should be 
operative and binding, the following clause appears in the body 
of it:— 

Do hereby agree to indemnify C. M. Boulden against all such immediate 
loss or damage as may occur by fire and lightning to the property * * * for 
the term of one year from the 28th day of October, 1890, at 12 o’clock noon, to 
the 28th day of October, 1890, at 12 o’clock noon. 

So, according to the letter of the policy, it expired at the precise 
instant of time at which it was issued. If this policy was inopera- 
tive when the policy of the Syndicate Insurance Company was 
issued, then there was no overinsurance, and consequently nothing 
in that line of defense. We cannot assent to the contention that 
the Home Protection policy is void for the reason stated. It proves 
conclusively on its face that a mistake was made in the draft of it. 
A policy “for the term of one year” cannot expire on the date of its 
issue. It being shown that it was issued in October, 1890, it must 
necessarily expire in 1891. Consequently, if the mistake referred 
to was its only imperfection, it was in force when the house was 
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destroyed by fire in June, 1891. In neither of the aspects men- 
tioned above was the replication a sufficient answer to the defense 
of overinsurance; and this brings us up to the last ground on 
which plaintiff contends he should not be barred of his recovery 
by reason of the excessive insurance held by him. 

We have stated that Boulden obtained his first two policies 
from Adams & Co., and in companies of which they were the 
agents. These pelicies amounted to $4,500, and the circumstances 
tend to show they were renewals. We have also stated that Boulden 
requested Adams & Co. to place the residue of his permitted in- 
surance—$15,000—in other companies, and that they proceeded to 
do so. We have shown above that one of the policies so taken 
out by them was in the Home Protection Insurance Company, 
and that that policy expressed on its face that it was to run for 
a term of one year from its date, while its express language was 
that it expired at the very moment it was issued and bore date; 
in other words, it expressed on its face that it insured the build- 
ing from 12 o’clock noon of October 28, 1890, to 12 o’clock noon 
of October 28, 1890. On the back of this policy, and exposed to 
view when folded, the following indorsement had been made by 
Terry & McDavid, agents of the company, when they folded it up 
for delivery: “‘ No. 88,660. Home Protection of North Alabama, 
Huntsville, insures C. M. Boulden against tire and lightning. 
Amount insured, $2,500; premium, $65.50; expires 10—28, 1890. 
Terry & McDavid, Agents.” We have also stated that when Adams 
& Co. delivered the policies—seven or eight in number—to Boulden 
they informed him the aggregate amount of them was $12,000, and 
that he wanted $2,500 of having as much insurance on the property 
as he desired and was permitted to have. After obtaining this in- 
formation, Boulden sought and obtained the $2,500 policy from the 
Syndicate Insurance Company. This last policy, it will be noted, 
is the one which it is claimed swelled the amount of insurance 
above the limit, and vitiated the other insurance. As a reply to the 
defendant’s plea of overinsurance, the plaintiff sought to introduce 
the foregoing facts, and, with them, the testimony of Adams, 
the agent, setting forth that before delivering the policies to Boul- 
den he had added together the several sums of the policies, and 
had reached the conclusion that the whole amount was only $12,500; 
that in making this calculation he had not included the policy is- 
sued by the Home Protection Company, thus treating it as an 
expired policy, as the indorsement upon it showed it to be. This 
testimony, on motion, was excluded by the court, and the plaintiff 
excepted. The manifest purpose of the testimony thus offered was 
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to convince, or attempt to convince, the jury that plaintiff had not 
intentionally or knowingly overinsured his property, but that he 
had been led into it by the mistake of Mr. Adams. The rationale 
of the rule which forbids excessive insurance must be and is that to 
allow it would be to offer an inducement to persons so insured to 
destroy their own property. It seeks to maintain in the insured an 
interest in the preservation of the property which will stimulate care 
and watchfulness; hence, what is known as the “ three-quarter rule.” 
Insurance companies require that the owner of the property shall 
carry one-fourth of the risk. Ifthe insured, however, does not know 
he is overinsured, is ignorant that he is not carrying his protection 
of the risk, can that unknown fact make him less watchful, less 
solicitous for the preservation of the property? There can be but one 
negative answer to this question. If Boulden was ignorant that the 
sum of his policies exceeded $15,000, even though he was in error, 
such excess could not have influenced his conduct. The circuit court 
erred in not allowing this line of defense, but the burden of proving 
his mistake and want of knowledge rested on the plaintiff. We 
desire not to be misunderstood. We do not hold that a policy in 
excess of the authorized limit, taken out through mistake, and in 
ignorance of the facts, is thereby rendered collectible. We hold 
the contrary. Mistake or ignorance of the facts, no matter how 
blameless that mistake may be, cannot legalize a contract of insur- 
ance that is in excess of the authorized limit. To allow it would 
be too perilous. All we decide is that excessive insurance, applied 
for and obtained through mistake, such as is contended for in this 
case, does not per se vitiate older insurance, if otherwise legal and 
binding. Wait, Act. & Def., 57, 58. Reversed and remanded. 
Walker, J., not sitting. 
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Where the agent’s clerk, employed to solicit insurance and who did so in this 
instance, was informed that the building stood on leased ground, with 
the injunction to so state in the policy if necessary, and the clerk replied 
that it made no difference, and received the premium, the company is 
estopped from setting up a policy provision requiring endorsement in such 
case. Notice to the agent was notice to the company. 

Where the company sets up such failure of endorsement as a defense, and the 
reply alleges parol representations and a waiver by the agent, the correc- 
tion of a written instrument is not involved, and a preponderance of evi- 
dence is sufficient. 


Statement of facts by Avery, J. 

One W. P. Baugham had been constituted agent of the defendant 
at Washington, N.C. There was evidence tending to show that 
one Bragaw was employed as clerk in the office of Baugham, and to 
solicit insurance, and that he did solicit the plaintiff to insure his 
house, which has been burned, and the loss of which gives rise to 
this action. It was also in evidence that, while he was soliciting the 
insurance, the plaintiff told Bragaw that the house belonged to him, 
but was located on leased land, and was told by Bragaw that it 
made no difference whether such was the fact or not, and, further, 
that plaintiff told Bragaw, if it was necessary to do so, to be sure 
and state upon the policy thatthe house was located on leased land. 
After this conversation, according to the testimony offered for the 
plaintiff, premium was paid, and Bragaw brought back a policy to 
which he had signed the name of W. P. Baugham. About a week 
after, Baugham weut to plaintiff's place of business, asked for the 
policy, and erased the signature of his own name by Bragaw, but 
wrote his proper signature below that erased. There was testimony 
offered for defendant tending to show that Bragaw did not solicit 
plaintiff to insure, but it was not denied that Bragaw was employed 
as clerk to solicit insurance and receive premiums. The court 
instructed the jury that, if they believed from the testimony that 
Bragaw was notified, while soliciting the plaintiff, that the house 
was on leased land, and replied that it made no difference, then the 
jury should find,in response to the first issue, that the company had 
notice, when the policy was issued, that the house was on leased 
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ground. The defendant excepted to this, and to the further in- 
struction that the burden was on the plaintiff to prove by a pre- 
ponderance of testimony that the notice was given to Bragaw, 
while, as authorized clerk of Bragaw, soliciting insurance for the 
defendant company. One of the provisions of the policy was as 
follows: “If the interest in property to be insured be a leasehold, 
rented, mortgaged, or undivided partnership interest, or a building 
standing on leased ground, or interest not absolute, it must be also 
represented to the company, and expressed in the policy in writing ; 
otherwise the insurance shall be void. Policies insuring lessee’s in- 
terest must so state, and shall be construed to cover only the market 
value of the lease (at the time of the fire) for its unexpired term.” 


C. F. Warren, for Appellant. 
W. B. Ropman and Joun H. Smart, Jr., for Appellee. 


Avery, J. (after stating the facts.) 

When the assured is guilty of no misrepresentation, wilful con- 
cealment, or fraud, insurance companies are not allowed, after se- 
lecting and sending out agents to solicit business for the benefit of 
the corporation, and receiving the premium collected by them from 
the customer, to saddle upon him the blunders of such agents, and 
make him pay the penalty by forfeiting his right of recovery: 1 
May, Ins., § 131. “Facts material to the risk, made known to the 
agent (or a subagent intrusted with the business) before the policy 
is issued, are constructively known to the company, and cannot be 
set up to defeat a recovery on the policy:” id., § 152; Bennett vs. 
Insurance Co., 70 Iowa, 600. The principle has been more than 
once announced by this court that, where a soliciting agent is in- 
formed before the policy is issued of a fact, which, if fraudulently 
concealed by the applicant, would constitute a ground of forfeiture 
under one of its conditions, and afterwards received the premium 
and delivers the policy, his knowledge is imputed to his principal, 
and, whether he actually communicates the fact to the principal of- 
fice of the company or not, the condition is deemed to have been 
waived: Dupree vs. Insurance Co., 93 N. C., 240; id., 92 N. C., 422; 
Hornthal vs. Insurance Co., 88 N. C., 73; Follette vs. Association, 
107 N. C., 240; id., 110 N. C., 377. These rulings rest upon the 
principle that to permit the insurer to gather into its coffers premi- 
ums collected by one of its local agents, and continue to recognize the 
validity of the contract made through him till it becomes apparent 
that a loss has occurred, and then, for the first time, to repudiate 
the agency, would be to lend the sanction of the law to a palpable 
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fraud. But it is contended for the company that this court has 
never recognized the right of a mere clerk in the office of a general 
or local agent, by any act or omission on his part, to waive the en- 
forcement of a forfeiture under the terms of a condition in a policy 
of insurance. The questions raised in the cases heretofore consid- 
ered by this court have been how far the right of the insurer to in- 
sist upon a forfeiture, under a condition in a policy or for a material 
misrepresentation contained in the application, can be waived by 
conduct of an agent or subagent which induces the assured to spend 
money upon the risk in the reasonable belief that the enforcement 
of such condition or stipulation will not be insisted upon: Grubbs 
vs. Insurance Co., 108 N. C., 472, Dupree, Hornthal, and Follette 
Cases, supra. But the principle decided in all of these cases applies 
with equal force when the agent sends out (instead of a subagent) a 
clerk in his office, who induces the assured to pay premiums 
by statements inconsistent with the enforcement of a condi- 
tion in the policy, or where he has full knowledge of the 
falsity of a stipulation in the application. The rule is that in both 
classes of cases the knowledge of the agent is properly imputed to 
the principal, because to allow such agent (or clerk) to take the 
premiums paid by the insured, turn them into the treasury of the 
company, and deliver in consideration of the money paid a policy 
of insurance with a knowledge of facts upon which its validity may 
be disputed, and then insist upon those facts as a ground of avoid- 
ance, is to protect the principal in the practice of a palpable fraud: 
2 May, Ins., § 497, and notes. In our case the clerk, Bragaw, so- 
licited insurance, and, being informed by the plaintiff, Bergeron, 
that the building was on leased ground, told him that it made no 
difference whether it was on leased ground or not, and thereupon 
Bergeron paid the premium, still insisting that, if Bragaw should 
find it was necessary to state the fact communicated, h2 should in- 
dorse it upon the policy. Bragaw delivered the policy the same day 
without indorsement, and a week later Braugham, who presump- 
tively had knowledge of every statement made by his subordinate 
which was reasonably calculated to induce the insured to pay his 
money for the premium, went to Bergeron’s place of business, and 
told him, not that Bragaw was unauthorized to solicit and receive 
premiums, but, in effect, only that he had no power of attorney to 
sign his name as general agent of the company, and thereby bind 
it. Braugham made no proposition to return the premiums pro- 
cured by the representation which was in conflict with a condition 
of the policy. When a company uses the talent and address of any 
man to solicit and obtain premiums, it is but just, if it claims the 
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benefit derived from his misleading statements, that it should be 
estopped from denying that they were true or authorized by it. 
In the case of Arff vs. Insurance Co. (125 N. Y., 57), the court of ap- 
peals of that state held that, notwithstanding a provision in a pol- 
icy of insurance that no persons should be deemed ita agents ex- 
cept such as hold its commissions, an ordinary agent of a fire 
insurance company had the power to employ clerks necessary to 
discharge the usual business of the agency and “that any waiver 
which the agent himself could make is to be attributed to him when 
made by his clerk.” In that case there was also a condition re- 
quiring the assured to notify the company of any other insurance 
upon the property, and that notice was given to the clerk employed 
by the agent to solicit insurance: See, also, Bodine vs. Insurance 
Co., 51 N. Y., 117; Kuney vs. Insurance Co., 36 Hun, 66; Chase vs. 
Insurance Co., 14 Hun, 456. In Bennet vs. Insurance Co., supra, 
it was held that the knowledge of a clerk of the agent who was sent 
by him to solicit insurance and take an application that there 
was other insurance upon the property, bound the company 
as if the agent, the master of the clerk, had had the 
same knowledge. This is not an action brought to cor- 
rect a mistake in a deed or written agreement, but, on the con- 
trary, the plaintiff's right of recovery depends upon its enforce- 
ment. If Bergeron and the builder who constructed his house had 
entered into an agreement under seal, and signed by both, by the 
terms of which the builder stipulated to forfeit his right to an un- 
paid balance, as liquidated damages, if the house should not be 
completed before a certain day, a suit brought for the balance 
under the contract would not be deemed an equitable proceeding 
to correct a mistake in a written instrument, because Bergeron had 
set up the stipulation in avoidance of the contract, and the builder 
had replied, setting up certain acts amounting to a waiver of the 
enforcement of the stipulation. Where the relief sought in the 
action is the correction of a deed on the ground of mutual mis- 
take, mistake of one of the parties, and fraud on the part of the 
other, of mistake of the draughtsman in drawing an absolute deed, 
when it was the intention of the parties that it should be a mort- 
gage or deed of trust, or the setting up of a lost deed or of a re- 
sulting trust arising from an agreement to buy for another, in all 
these cases, such allegations of the party seeking the relief as are 
necessary to show his right to it must be clearly proved: Harding 
vs. Long, 103 N. C., 1; Loftin vs. Loftin, 96 N. C., 94; Ely vs. Early, 
94N.C.,1. It is also settled that a deed absolute upon its face 
cannot be corrected so as to convert it into a trust without some 
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facts dehors the deed inconsistent with the idea of absolute owner- 
ship, as well as upon full and convincing proof: Hemphill vs. Hemp- 
hill, 99 N. C., 436; Pom..Eq. Jur., § 859. On the other hand, where 
the relief demanded is that a deed shall be declared void because 
its execution was procured by false and fraudulent representations 
or undue influence, or that it was executed with intent to hinder, 
delay, or defeat the recovery of creditors, the allegations material 
to establish the fraud must be proved to the satisfaction of the jury, 
or so as to produce belief in its truth: Lee vs. Pearce, 68 N. C., 
77; Harding vs. Long, supra; Bump. Fraud. Conv., 562, 563; Kerr, 
Fraud & M., 382, 384. 

In the case at bar the plaintiff brought his action upon the pol- 
icy, alleging the loss by fire, which made the defendant company 
liable by its terms. The defendant company in its answer set up 
the defense that the building insured was built upon leased land, 
and that the failure to note that fact upon the policy was fatal 
to the plaintiff's demand. The plaintiff replied, setting up the al- 
leged conversation between himself and Bragaw, the clerk, before 
the policy was delivered, as a waiver of the condition relied upon 
by the defendant. The plaintiff set out specifically the facts relied 
upon on his part to show the waiver of that condition. The jury 
have found, in effect, under the instructions of the court, that the 
conversation was as stated by the plaintiff; and whether, therefore, 
such conduct of the agent is an estoppel in pais or a waiver, it is 
distinctly pleaded in the reply and proved on the trial by a pre- 
ponderance of testimony. It was set up as amounting to a waiver, 
and, though it would be giving the sanction of the court to a 
fraudulent practice to allow a company to take shelter under the 
condition, when its agent had induced the payment of the premium 
by the representation that its enforcement would not be insisted 
on, still it was no more necessary to allege that the conduct of 
Bragaw was fraudulent than it would be in the case of the contract 
for building a house, which we have mentioned, or where any other 
facts are set up in a pleading as a waiver of the right to insist upon 
a penalty or forfeiture under the terms of a contract: Grubbs 
Case, supra. 

Where an agent of an insurance company induces the assured to 
incur expense in making proofs of loss, such conduct has been de- 
clared to be a waiver of the right of the company to insist upon a 
forfeiture for failure to enter additional insurance on the policy: 
Grubbs’ Case, supra; Dibbrell vs. Insurance Co., 110 N. C., 193. 
Indeed, acts of agents of insurers, done in the line of duty and in- 
consistent with the enforcemert of a forfeiture under a policy, are 


> 
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as a general rule, waivers of the right to insist upon such penalties; 
but the burden is on the plaintiff in such cases to show facts consti- 
tuting a waiver under the rule usually obtaining in civil actions by 
a preponderance of testimony only. Non constat that the agent 
acted with any fraudulent intent, for his honest purpose may be in 
such cases to waive the rights of the company, and the plaintiff has 
a right to assume that he understood the legal consequences of his 
acts, and intended they should follow. The plaintiff need not al- 
lege fraud in terms, because it would be fraudulent in the company 
to exact a forfeiture from him, when the conduct of its agent has 
induced him to pay money into its treasury by statements incon- 
sistent with the idea of insisting upon its enforcement. If the in- 
surer ratifies the act of its agent by admitting notice of facts known 
to the agent, or of representations made by him to induce the as- 
sured to enter into the contract, then no fraud is attempted, much 
less perpetrated. When the insurer in an answer insists upon the 
forfeiture in the face of such conduct on the part of its agent, while 
it would be unjust and inequitable to sustain such a defense as suf- 
ficient, it is not essential for the plaintiff to allege and prove that 
the intent of the agent was to defraud. His honest purpose may 
have been to waive the condition as a matter of minor importance, 
and the purpose subsequently conceived by his principal of repudi- 
ating his acts, in so far as they operated to the detriment of the 
company and of satisfying at the same time the receipt of money by 
him, which went into its treasury, is an intent, if permitted by the 
law, to avoid the contract upon inequitable grounds; but the issue 
of fact raised by such a defense, and the reply to it, involved no 
question whether the policy shall be amended, altered, or corrected. 
Both parties propose to leave it standing intact as the agreement 
between the parties, but one insists that the enforcement of one of 
its provisions has been waived. After a careful scrutiny of the au- 
thorities relied on to sustain the exceptions to the ruling of .the 
court below, we think that there is no error. 
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The policy provided that it should be void if without indorsement the interest 
of the insured should be other than sole and unconditional ownership, or 
if the building were on ground not owned in fee simple. The insured 
erected the building on land purchased under an executory agreement, 
on which one-third of the pnrchase money was paid, and of which the 
title was not to pass until full payment had been made. He had written 
to the agents some time before, in connection with other insurance, that 
he had no deed, but only a bond for title. 


Held, that this was not notice that he was not the sole and unconditional 
owner. 


Lea & Bett, for Appellants. 

CuisHotm & Wuatey, for Appellee. 

Strong, C. J. 

These were suits on policies of insurance against destruction or 
damage by fire to a wooden building which is described in the 
policies. The complaint charges that the building was burned and 
totally destroyed on June 10, 1891, while the policies were of force. 
One defense to the action arose as follows: One clause of the poli- 
cies provides that 

This entire policy shall be void, if the interest of the insured in the prop- 
erty be not truly stated herein. This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon, or added hereto, shall be veid, * * * 
if the interest of the insured be other than unconditional and sole owner- 
ship, or if the subject of the insurance be a building on ground not owned 
by the insured in fee simple. 

Boulden (and another, who subsequently sold his interest to 
Boulden) purchased the ground on which the building was erected, 
by executory agreement dated May 31, 1888. One-third of the pur- 
chase money was paid in cash, and the residue, $1,000, was promised 
to be paid within one year from the date thereof. The purchasers 
bound themselves 
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To erect, on some eligible portion of block 14, A (the property purchased), 
an hotel of one hundred rooms capacity, which shall be heated and lighted by 
electricity, or other improved method of heating and lighting, said hotel to be 
in style and workmanship at least equal to the Lake View Hotel, situated at 
Lake View, near Birmingham, in county and state aforesaid; * * * that 
at any time after the roof of said hotel is raised, and on payment of the one 
thousand dollars above stipulated, the parties of the second? part shall be en- 
titled to demand and receive from the said party of the first part, who hereby 
binds itself to make same, a warranty deed in fee simple, with usual cov- 
enants, for said block No. 14, A, and block 12, A, with proper descriptions 
thereof, provided said parties of second part shall first execute and deliver to 
said party of the first part their joint and several bonds in the penal sum of 
three thousand dollars ($3,000), with the condition thereunder written that 
said hotel shall be completed within twelve months from date, 
etc. The agreement contains several other stipulations to be per- 
formed by the purchasers. These cases were tried in November, 
1891, and the proof was that the $1,000, residue of the purchase 
money of the lots, had never been paid, “but the proof showed that 
the house stipulated to be built was built, and was the house in- 
sured by these policies.” As to the other stipulations of the agree- 
ment, there was no testimony whether they had or had not been 
complied with. The foregoing is all the testimony, or its tenden- 
cies, bearing on the question of Boulden’s title to or ownership of 
the lot on which the burned house stood, which is material to a cor- 
rect decision of these cases. 

It will be seen that, at the time the policies were taken out, 
“the interest of the insured ” was “ other [less] than unconditional 
and sole ownership,” and that in fact he did not own a fee-simple 
title in the property. This, unexplained and unrebutted, avoided 
the policies, and was a full defense to the present suits. The ex- 
planation and rebuttal of this prima facie defense, which was offered 
and relied on to plaintiff in these cases, may be summarized as fol- 
lows: Adam & Co. were, and for some time had been, insurance 
agents in Birmingham, Ala. In January, 1889, the firm consisted 
of A. A. Adams, G. G. Adams, and one Tuttle. Before October, 
1890, when the present policies were taken out, Tuttle had retired 
from the firm, and the business was then conducted in the same 
firm name,—“ Adams & Co., by A. A. and G. G. Adams.” Some 
time prior to January 30, 1889, Boulden had taken insurance from 
Adams & Co. as insurance agents on the identical property, the 
burning of which is the cause of action in these suits. He addressed 
them the following letter by mail:— 

Middleburg, Ky., Jan. 30th, 1889. 
Messrs. Adams, Tuttle & Co., Birmingham, Ala. 

Dear Sirs:—I forgot to tell you that the land on which the houses 

you insured for me [stand], I have only a bond for title, but the money that 
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built them was mine. I forgot to tell you that I have no deed yet for this prop- 
erty, and thought I had best write you about it. If this makes any differ- 
ence, please attend to it. Yours, truly, C. M. BOULDEN. 
That this letter was received by Adams & Co. is fully proved by 
the fact that, on a search made at Boulden’s request among the old 
papers of Adams & Co., the letter was found in an old file. Each of 
the persons who composed the partnership at the time the letter 
was written—A. A. Adams, G. G. Adams, and Tuttle—testified that 
he had no recollection of having received the letter or of having ever 
seen it. No action was taken upon it in reference to the insurance to 
which it related. In October, 1890, Boulden approached Adam & Co. 
—A. A. and G. G. Adams—with a view of obtaining insurance on the 
building described in the policies sued on in these cases. He 
desired $15,000 of insurance, and that sum was agreed on as the 
maximum of concurrent insurance to be allowed or taken. The two 
insurance companies, appellants in this appeal, were represented 
by Adams & Co. as local agents at Birmingham, and each of them 
issued policies of insurance on the building aggregating $4,500. 
No other or further insurance was then. placed in any company of 
which Adams: & Co. were the accredited local agents. This left 
$10,500 to be placed in other companies. To meet this want 
Boulden requested Adams & Co. to represent and act for him, and 
to place the remaining $10,500 of concurrent insurance with other 
companies. This they proceeded to do, placing none of it with com- 
panies of which they were agents. They reported to Boulden that 
they had secured the amount of insurance requested, and he there- 
upon paid them the amount of premiums on the entire $15,000 of 
insurance. The stipulation in the policies that they shall be void, 
“if the interest of the insured be other than unconditional and sole 
ownership, or if the subject of the insurance be a building on 
ground not owned by the insured in fee simple,” will be remem- 
bered. The imperfect character of Boulden’s title will also be 
remembered. Not to refer to other stipulations on his part, of the 
pertormance or nonperformance of which the record is silent, he 
had paid only one-third of the purchase money, and held only a 
bond or obligation to make him title, on full and complete payment. 
The court, in one paragraph of the charge, instructed the jury 
“that if they believed from the evidence that the plaintiff, when 
applying for and procuring the policies in suit, informed Adams & 
‘Co. that he had only a bond for title to the property to be insured, 
that was sufficient to charge them with notice of the true state of 
plaintiff's title, and notice to them, acquired in that way, was notice 
to the defendants; and, if the policies were issued with such notice 
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so acquired, the defendants cannot defend on the ground -that 
plaintiff did not have the kind of title mentioned in the policy.” 
This charge was excepted to. 

The entire testimony on which this charge was based was—First, 
the letter of January 30, 1889, written by Boulden to Adams, Tuttle 
& Co., copied above; and, second, the following oral testimony 
given on the trial of these cases: ‘“ The plaintiff testified in his own 
behalf that when applying to said Adams for the issuance of the 
policies sued on, which was the time they were issued, he mem- 
tioned to said Adams the subject of his title to said property, and 
called his attention to said letter which he had written Adams & 
Co., being the letter above set out, and told him the title to his 
property was the same then as stated in said letter. He further 
testified that he wrote only that one letter to Adams & Co. from 
Kentucky; and when he returned, about a week after he wrote said 
letter, he saw said A. A. Adams, and asked him why he did not 
answer it, and he replied he did not think it was necessary. There 
was a conflict in the evidence as to said conversations with A. A. 
Adams, testified to by plaintiff, defendant’s evidence tending to 
show no such conversation occurred.” There was no other testi- 
mony on this question. It is clearly settled law that, if a policy 
of insurance on a building be obtained on a representation and 
stipulation that the applicant has the entire ownership of the land 
on which the building stands, when in fact he owns only a fractional 
or qualified interest, this will avoid the policy: Assurance Co. vs. 
Stoddard, 88 Ala., 606; Insurance Co. vs. Lawrence, 2 Pet., 25, 
49, 50; 10 Pet., 507; May Ins., § 181 et seq.; 7 Amer. & Eng. Enc. 
Law, 1020, pars. 1, 2; 11 Amer. & Eng. Enc. Law, 303; 4 Wait, Act. 
& Def., 58; Insurance Co. vs. Macmorran, 3 Dow, 255. 

It is equally well settled that, if in negotiating for the policy the 
insurance company or its authorized agent is informed of the extent 
of interest owned by the applicant for insurance, this meets-sub- 
stantially the requirements of the stipulation and saves the insur- 
ance. In Insurance Co. vs. Caldwell (Ala.), we first approved a 
Mississippi ruling (Insurance Co. vs. Bowdre, 67 Miss., 620), and 
then added: “The true ground of the decision is expressed in the 
declaration by the court that ‘it [the assertion that the assured had 
a fee-simple title] can only mean that the assured did not have a 
limited interest in the property.’ * * * The extent of owner- 
ship held by the assured in the building was the material inquiry, 
because such interest stimulates solicitude and watchfulness in its 
preservation. The interest, not the evidence of it, is the stimulus:” 
See, also, Insurance Co. vs. Copeland, 86 Ala., 551; 99 Ala., 386; 
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Insurance Co. vs. Allen, 80 Ala, 571. Did the letter notify Adams 
& Co. of the extent of Boulden’s ownership of the lots, so as to save 
the forfeiture? The information it contained was that he had only 
a bond for title, and did not have a deed. The stipulation in the 
policies was and is that they were to be void,“ if the in- 
terest of the insured be other than unconditional and sole owner- 
ship,” or if the building be “‘on ground not owned by the insured in 
fee-simple.” The letter certainly informed the agents that Boulden 
did not have a fee-simple title. Did it give information that he did 
not hold unconditional and sole ownership? We think not. It 
made no mention of the unpaid purchase money—$1,000 with inter- 
est—for which the vendor held a lien on the lots; nor was it implied, 
in anything said, that any part of the purchase money was unpaid. 
He had accepted a policy with the stipulation that it should be void 
if he were not the unconditional and sole owner of the lot, and, to 
avoid its effects and escape the forfeiture, he must have informed 
the insurance company, or its authorized agents, how far his claim 
or title fell below unconditional ownership. This he entirely failed 
to do, and hence failed to exculpate himself from the false stipula- 
tion, or to relieve himself of its effect. The circuit court erred in the 
charge copied above. Other lines of defense were relied on, and other 


questions discussed, but we will reserve what we have to say upon 
them till we come to consider other cases, in which Boulden sued 
other insurance companies which had issued policies on the same 
building. [See Boulden vs. Phcenix Ins. Co., reported on page 176.]} 
Those questions pertain more naturally to those other cases. Re- 
versed and remanded. Walker, J., not sitting. 


SUPREME COURT OF MICHIGAN. 


VOORHEIS 
v8. 


PEOPLE’S MUT. BEN. SOC., or ELKHART.* 


The by-laws of a benevolent society provided that no policy should be in force 
until the application was approved at the home office, and no payment 
should be binding until received there, The application provided that 
the contract should be considered as made in the state where the home 
office was located. 

Held, that such state was the place of contract, in the case of applications made 
in other states. 


* Decision rendered, May 6, 1892. 
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Where the by-laws provide that children may be named as beneficiaries of 
policies on the lives of parents, their insurable interest need not be shown. 

Limitations do not begin to run while negotiations are in progress for 
settlement. 


Georce H. Souraworts and R. 8. Locxron, for Appellant. 
Ossorn & Mitts, for Appellee. 


Lona, J. 

This action was brought upon a life-insurance policy issued by 
the defendant company upon the life of Mary Kelly, now deceased. 
‘Lhe plaintiff and Hattie Cook, the daughters of Mary Kelly, are 
the beneficiaries named in the policy. Hattie Cook assigned her 
interest in the policy to the plaintiff. The benefit certificate issued 
by the company bears date July 10, 1888, and on June 5, 1889, Mary 
Kelly died. June 10, 1889, notice of her death was forwarded and 
received by the defendant company. These proofs were returned 
as incomplete June 12th, and completed proofs were furnished July 
30th following. On September 9, 1889, defendant notified plaint- 
iff’s agent that it would contest its liability, and continued negoti- 
ating with the parties until October 1, 1889, when it caused a letter 
to he written offering to pay $42, by way of compromise, and stated . 
that the company had become reasonably well satisfied that the 
plaintiff and Mrs. Cook did not willfully intend to defraud the com- 
pany. The offer of compromise was declined, and, after further 
correspondence, negotiations between the parties ended. March 
29th Mrs. Cook assigned her interest in the certificate of insurance 
and all her claims against the defendant company to the plaintiff. 
Suit was brought March 28, 1890. The defendant pleaded the gen- 
eral issue, and gave notice: (1) That the policy issued “in pur- 
suance and in consideration of, and in reliance upon, certain 
material expressed conditions, agreements, stipulations, and warran- 
ties contained in the application for said policy, together with the 
declaration, representations, and answers to the questions contained 
in said application, and that each and every of the warranties, stipula- 
tions, declarations, representations, and answers to the questions in 
said application contained were materially false and untrue, and false 
and untrue in every part and portion thereof, and by the said Mary 
Kelly and Nancy M. Voorheis and Hattie E. Cook knownto be false and 
untrue at the time of making the same, and each and every of them.” 
(2) That the policy issued was a Michigan contract and void under 
and by virtue of the laws of the state of Michigan. (3) That the 
policy was issued upon express conditions and agreements men- 
tioned in the by-laws of the company printed on the back thereof, 


and that one of the by-laws so printed was that no suit or action 
VOL. XXII.—13. 
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against the company should be sustainable in any court of law or 
chancery, unless such suit or action should be commenced within 
nine months next after the death of the person insured, and that 
this suit was not commenced within that time. On the trial the 
plaintiff had verdict and judgment for $224. Defendant brings error. 

The defendant company is a corporation organized under the laws 
of the state of Indiana, and having its principal office at Elkhart, in 
that state, and by its by-laws purports to insure “any person be- 
tween fifty and eighty-five years of age, and of sound mind and 
body and in good health.” The application for tke insurance was 
made and signed by Mary Kelly, July 3, 1888, in the presence of 
the local agent of the company at Kalamazoo, this state. Her age 
is stated therein at 71 years. Upon the back of this application is 
indorsed the certificate of her medical examiner, bearing the same 
date. This application and certificate of examination are indorsed, 
“ Approved July 10, 1888,” by the medical director of the defendant 
company. Upon this application, medical certificate, and approval 
by the medical director of the company, the benefit certificate 
issued, signed by the president and secretary of the company, and 
dated at its office in Elkhart, county of Elkhart, state of Indiana, 
July 10, 1888. Section 12 of the by-laws provides:— 

The membership fee is payable at the time the application is written, and 
will be refunded if the application is declined. 

Section 6 provides that the board of trustees appoint from their 
number, among other officers to be chosen, a medical director. By 
section 25 all assessments are made payable at the home office of 
the company at Elkhart, Ind., and no payment to any agent or col- 
lector is to be binding on the company until received and accepted 
by the company at his home office. 

Defendant’s counsel in his brief discusses the questions, which he 
raises under four general heads: (1) That the policy was void, 
because issued in the state of Michigan upon the life of a person of 
an age whereon a policy is directly forbidden by statute. (2) That 
no insurable interest was shown to have existed in plaintiff (or her 
joint beneficiary) in the life of the insured. (3) That, if any re- 
covery upon this policy could be had, it could only be in behalf of 
the heirs of Mary Kelly under the statute. (4) That, in the policy 
or certificate, the period within which action might be brought to 
recover upon the policy was limited to nine months from the death 
of the party insured, which period had more than elapsed at the 
time the action in this case was commenced. 

There might be some force in the position taken by defendant's 
counsel under his first proposition, if the policy is to be regarded as 
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a Michigan contract. It is true that the application was taken in 
Michigan; but by the by-laws indorsed upon the policy it could have 
no force until approved by the medical examiner at Elkhart, Ind., 
and it is apparent from other provisions of the by-laws that no con- 
tract was to be consummated which should be binding upon the de- 
fendant company until the membership fees were paid to the 
company, and the application approved by the company at its 
home office; and that no mistake might occur as to where the con- 
tract was to be regarded as having been executed and consummated, 
the defendant company provided in its blank form for member- 
ship, which was furnished to Mary Kelly and signed by her, the 
following :— 

It is further agreed that this contract shall be considered as having been 
entered into at Elkhart, Ind., and shall be governed by, and construed 1n ac- 
cordance with, the laws of said state. 

Yet, in the face of this provision of the by-laws and this stipulation 
in the application for the insurance, counsel for defendant contends 
that the contract is to be construed as a Michigan contract, and not 
one made and consummated in the state of Indiana, and that by the 
Michigan statute the contract would be absolutely void. The court 
very properly held that the contract was consummated in Indiana. 
There was no proof offered tending to show that the contract was 
void under the laws of Indiana. The statutes of Indiana were not 
offered in evidence on the tral, and at the common law the contract 
would be valid. We must regard the contract, therefore, as bind- 
ing upon the defendant company. 

We think there is no force whatever in the second proposition. 
By the insurance policy, Mary Kelly, the insured, became a member 
of the defendant company. The beneficiaries named in the certifi- 
cate were two of the daughters and heirs at law of Mary Kelly. 
By the by-laws of 'the company, being children of the insured, they 
had a right to be named as beneficiaries in the policy. They had 
such an insurable interest that clearly, by the terms of the contract 
they had a right to recover: Association vs. Houghton, 103 Ind., 
286; Amick vs. Butler, 111 Ind., 578; Fairchild vs. Association, 51 
Vt., 613. 

The third proposition of defendant’s counsel we need not discuss, 
as the contract was made in Indiana, and by the terms of the con- 
tract the plaintiff had a right to recover. 

As to the fourth point raised, we think the company is not in a 
position to take advantage of the fact’that the suit was not brought 
within nine months after the death of Mary Kelly. Twenty-three 
days more than that time had elapsed when the suit was actuality 
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commenced; but the company had during that time made overtures 
for settlement of the claim. The company did not notify plaintiff 
that it would contest its liability until late in September, and con- 
tinued negotiating until November. The time limited for the com- 
mencement of the action could not commence to run until after the 
cause of action accrued, and the action did not accrue until after 
the furnishing of the proofs of loss. But beyond this time it was 
extended by the negotiations for settlement and overtures made by 
the defendant company looking to a settlement. The company 
could not delay the party entitled to bring suit by promises of pay- 
ment and overtures for settlement beyond the period fixed for 
bringing the suit, and then set up in its defense that the action was 
not brought within the limit of time stated in the contract. The 
court very properly charged the jury “that, until after negotiations 
ceased, the law would not compel the bringing of the suit, and that 
period of time would have to not only be excluded, but that would 
excuse the bringing of it within nine months.” We think this in- 
struction was correct, as applied to the facts in'thiscase. We find no 
erroy in the record. The judgment must be affirmed, with costs. 
The other justices concurred. 


04 


SUPREME COURT OF MINNESOTA. 


WHITNEY 
v8. 
NATIONAL MASONIC ACC. ASS’N, oF Des Mornes.* 


In a contract creating a definite legal obligation (e. g., to pay a certain sum 
of money upon a specified contingency), an agreement to the effect that 
the rights and obligations of the parties shall be determined by arbitra- 
tion, and that no action shall be maintained on the contract, is not legally 
effectual to bar such an action. 


Such a clause in a contract of insurance construed. 

Jackson & Atwater, for Appellant. 

Cxark Varnum and F. A. Gruman, for Respondent. 

Dicxryson, J. 

This is an appeal from a judgment dismissing the action. This 
disposition of the cause was directed by the court on the pleadings, 
when the case came on for trial, upon the ground that the action 
was prematurely instituted. It appears that the defendant is a 
corporation or association organized under the laws of the state of 
Iowa, and engaged in insuring its members against accidents, the 

* Decision rendered, January 28, 1893. Syllabus by the Court. 
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indemnity payable being realized by the association by assessment 
on its members. The plaintiff became a member of the association, 
and, having suffered an injury which would entitle him to indem- 
nity, under the terms of his contract of membership, this action is 
prosecuted to recover the same. The certificate upon which the 
action is founded declares that, upon the consideration therein ex- 
pressed, the plaintiff is accepted as a member of the association, 

Subject to all the conditions hereinafter contained, and entitled to the 
following benefits, viz., twenty-five dollars per week, * * * as indemnity 
tor loss of time resulting from bodily injury, 
etc. There follows a statement of the “agreement and conditions 
under which this certificate is issued and accepted,” among which 
is the following :— 

Disputed claims shall be adjusted as follows: Should such a claim arise, 
it shall be referred to a committee of three, all of whom shall be Master 
Masons,—one to be chosen by the assured or his representative, one by the 
association, and the two so chosen shall select the third, none of whom shall 
be relatives of the assured, or have any pecuniary interest in the claim. No 
suit shall be brought upon any disputed claim before the same shall have 
been arbitrated by such committee, and the award of such committee shall be 
final and conclusive upon both the claimant and the association. 

The same provision is embodied in the articles of incorporation. 
The defendant having disputed the plaintiffs claim for indemnity, 
two arbitrators were chosen,—one by each of the respective parties; 
but, as is alleged in the complaint, the arbitrators so chosen were 
unable to agree upon a third, and have utterly failed to arbitrate 
upon the claim. It further appears from the reply that the reason 
of the inability of the two arbitrators to select a third was that one 
of them insisted that the third arbitrator should be a lawyer, to 
which the other arbitrator would not consent. ; 

The agreement with respect to urbitration is in such general 
terms that it must be regarded as intended to comprehend the 
whole matter of any claim which may be disputed, including the 
law as well as all the facts of the case. There is nothing indicating 
an intention to confine the arbitration here provided for to the deter- 
mination of any particular fact or facts. By the terms of the con- 
tract, the subject to which this provision is applicable is not only so 
broad as to cover any controversy that may be involved in “ dis- 
puted claims,” but there is no such mention or designation of any 
particular fact or matter as the subject of arbitration that this pro- 
vision can be regarded as having only a limited application. It 
will be observed that the contract fixes a certain definite suin as 
the amount to be paid weekly in case of disability, and only as it 
further provides for the arbitration of disputed claims does it 
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qualify that express obligation to pay the sum stated, or make the 
amount payable dependent upon the determination of arbitrators. 
It is also apparent that this clause was framed for the purpose of 
making an arbitration of any disputed claim a condition precedent 
to the right to maintain an action to recover the indemnity con- 
tracted to be paid. The case before us is distinguishable from 
those where the agreement provides only for the determination by 
arbitration of some particular fact or facts, as well as from cases 
where the contract expresses no obligation to pay any definite sum 
or to do any particular thing, but only tu pay such sum or to do 
such thing as shall be determined by arbitrators. In such cases, 
and perhaps some others, the principle of law which is decisive in 
the present case is not controlling, as the authorities to be hereafter 
cited will show. It has long been the settled rule of law that if, in 
a contract creating a definite legal obligation (e. g., to pay a certain 
sum of money on a specified contingency), there is embodied an 
agreement that the rights or obligations of the parties shall be de- 
termined by arbitration, and that no action shall be maintained on 
the contract, such an agreement is not legally effectual to bar such 
an action: Gasser vs. Sun Fire Office, 42 Minn., 315, 317; Edwards 
vs. Insurance Soc., 1 Q. B. Div., 563, 578 et seq., and cases cited; 
Stephenson vs. Insurance Co., 54 Me., 55; Delaware & H. Canal 
Co. vs. Pennsylvania Coal Co., 50 N. Y., 250; Seward vs. City of 
Rochester, 109 N. Y., 164, 169; Mentz vs. Insurance Co., 79 Pa. St., 
478, and cases cited; Holmes vs. Rechet, 56 Cal., 307; Cobb vs. In- 
surance Co., 6 Gray, 192; Reed vs. Insurance Co., 138 Mass., 572, 
575; Allegre vs. Insurance Co., 6 Har. & J., 408; Trott vs. Insurance 
Co., 1 Cliff., 439; 2 May, Ins. (3d Ed.), 498; 2 Chit. Cont. (11th Amer. 
Ed.), 1183; 2 Story, Eq. Jur., 1457; 61 Law T., 171. In Scott vs. 
Avery (5 H. L. Cas., 811), and particularly in the opinion of Lord 
Campbell, is language which seems to be opposed to the rule as it 
had theretofore been established. Butit is apparent from the later 
case of Edwards vs. Insurance Soc., supra, that the majority of the 
court in the exchequer chamber did not regard that case as over- 
ruling former decisions. The rule is so well settled, and so gen- 
erally recognized, that it is needless to consider the various reasons 
which have been assigned for it. 

The principle of law above stated controls the decision of this 
case. The general agreement to arbitrate, and that no action 
should be prosecuted, did not preclude the plaintiff from maintain- 
ing an action on the contract. Hence the order dismissing the ac- 
tion, and the judgment thereon, were erroneous. 

Judgment reversed. 





Alexander et al. vs. Parker. 


SUPREME COURT OF ILLINOIS. 


ALEXANDER ET AL. 
v8. 
PARKER. * 


Where a mutual benefit society, organized for the benefit of relatives and per- 
sons dependent on members, issues a certificate payable to the member’s 
‘‘affianced wife,” the question whether she was really dependent on the 
member, and was therefore entitled to be a beneficiary, is a question of 
fact. 

‘Where the affianced wife was, during the entire period of her engagement, 
working for her own living, earning during part of that time more than 
her intended husband, and receiving nothing from him except occasional 
presents of clothing and money, she is not ‘“ dependent” on him. 


Carrer, Govert & Parr, for Appellanis. 
GrorGE W. Foae, fur Appellee. 


Maeruper, J. 
The question to be determined is whether the fund in the custody 
of the circuit court belongs to appellee, as the beneficiary named in 


the benefit certificate issued to Edwin H. Turner by the Supreme 
Council of the Royal Arcanum, or to appellants, as the children of 
said Edwin H. Turner, now deceased. Where the statute under 
which a benevolent corporation is organized, and its charter adopted 
in pursuance of such statute, designates certain classes of persons as 
those for whom a benefit fund is to be accumulated, a person not 
belonging to either or any of such classes is not entitled to take the 
fund. The corporation has no authority to create a fund for other 
persons than the classes specified in the law, nor can a member di- 
rect the fund to be paid to a person outside of such classes. Neither 
the act of a member in naming a person who is not within the class- 
es to be benefited, nor the act of the corporation in making the 
certificate which it issues payable to such person, can deprive the 
beneficiaries designated by the law of their right to, or interest in, 
the fund: Palmer vs. Welch, 132 Ill. 141, 23 N. E. Rep., 412; Le- 
gion of Honor vs. Perry, 140 Mass., 580, 5 N. E. Rep., 634; Britton 
vs. Supreme Council, 46 N. J. Eq., 102, 18 Atl. Rep., 675; Bac. Ben. 
Soc., §§ 245, 252. Bacon, in his work on Benefit Societies and Life 
Insurance, at section 245, states the general rule to be that “if, by 
statute or charter, the beneficiaries of members are confined to cer- 
tain classes, the designation of any one not of such class is void.” 
The contract between a benefit society and its members is contained 





* Decision rendered, Jan. 18, 1893. From Northeastern Reporter. 
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in the certificate, if one be issued, taken in connection with the con- 
stitution and by-laws of the organization, and the statute of the 
state under which it is formed; id., § 236. If appellee belongs to 
either of the classes named in the statute and constitution and by- 
laws of the association, she can only belong to the class designated 
as “persons dependent upon deceased members.” Being only an 
“ affianced wife,” or, in other words, being bound to the deceased 
by no other tie than that of an engagement of marriage, she was 
not a relative within the meaning of the statute. She does not be- 
long to the class first described in the same paragraph of section 2 
of law 3. Nor can it be said that appellee was legally dependent 
upon Turner, the deceased member to whom the certificate was is- 
sued. The fact that a woman is the affianced wife of a deceased 
member of a benevolent society does not, as a matter of law, make 
her dependent upon him: Palmer vs. Welch, supra; McCarthy vs. 
Supreme Lodge, 153 Mass., 314, 26 N. E. Rep., 866. In Legion of 
Honor vs. Perry, supra, the Supreme Court of Massachusetts says 
upon this subject: “At the time of the decease of said Perry a 
valid engagement of marriage subsisted between him and the de- 
fendant, Augusta, and by reason of this she claims to be dependent 
upon him. Until they became man and wife by marriage, there was 
no obligation upon the said Samuel to support or provide for her. 
She does not come within the class of persons whom, if able, he 
was bound by law to support. The mere engagement tv marry im- 
posed no obligation upon him, except to carry out his contract with 
her. There mutual promise to marry did not in any sense, by 
itself, make her dependent upon him.” 

Counsel for appellants contend that the words “affianced wife ” 
were intended to indicate the relationship between the beneficiary 
and the deceased member, and that inasmuch as, under paragraphs 
1 and 6 of section 2 of law 3, appellee’s name and supposed relation- 
ship were entered in the certificate, and the designation of such 
relationship has failed for illegality, the benefit thereby became 
payable to the appellants as children of the deceased. This con- 
tention would have much force if the designation of appellee as an 
affianced wife should be construed to be exclusively a designation 
of relationship, and nothing more. But paragraph 1 of section 2 
provides for the entry upon the application, and in the certificate, 
of the name and dependence, as well as the name and relationship, 
of the person to whom the applicant may desire his benefit to be 
paid. The statute and laws evidently contemplate that the fund 
may be paid to a person who is dependent upon a member, even 
though such person may not be in any way related to him. The 
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dependency required is not necessarily a legal dependency: Mc- 
Carthy vs. Supreme Lodge, supra. While it is not altogether clear 
how and to what extent the character of the dependency is required 
by the by-law to be entered in the certificate, yet at the same time 
it is possible that the use of the expression “ affianced wife” may 
have been intended to designate the nature of the beneficiary’s de- 
pendence upon the member applying for the certificate. We are 
not inclined to hold that the designation of the person named in 
the certificate as an “affianced wife” is sufficient to preclude an ex- 
amination into the evidence for the purpose of determining whether, 
as matter of fact, the person so named was really dependent upon 
the deceased member or not. It has been said “that whether or 
not a person is included among the dependents of a member of 
a benefit society is a question of fact, and that each case must be 
decided upon its own merits:” Bac. Ben. Soc., § 261. The require- 
ments in section 2 of law 3, that written evidence of the dependency 
must be furnished before the certificate is issued; that the depend- 
ency must exist at the time of the member's death; and that if at 
the time of his death the dependency shall have ceased, or shall be 
found not to have existed, the benefit shall be payable to the per- 
sons named in said “class first,’—all indicate that proof as to the 
dependency may be sought outside of the terms of the certificate 
itself. In McCarthy. vs. Supreme Lodge, supra, the certificate, is- 
sued to one McCarthy, was payable to “Sarah J. Judge, fiancee; ” 
and the evidence was examined for the purpose of determining 
the fact of said Sarah’s dependence upon McCarthy in his lifetime. 

The question then arises, whether the appellee was ever in fact 
dependent upon Edwin H. Turner, deceased, and, if so, whether 
such dependence had ceased at the time of his death. Where the 
statute and charter of an association provide for the payment of 
benefit funds to persons dependent upon members, the word “ de- 
pendent ” means “some person or persons dependent for support 
in some way upon the deceased:” Ballou vs. Gile, 50 Wis., 614, 7 
N. W. Rep., 561; Bac. Ben. Soc., § 261. Dependence for favor or for 
affection or for companionship, or as servants or retainers, is ex- 
cluded. <A “ dependent,” as the term is used in reference to these 
benevolent associations, is one who is sustained by another, or 
relies for support upon the aid of another. In the present case the 
dependent is defined in class second of paragraph 2 of section 2 of law 
3 to be a person “who is dependent upon the member for mainte- 
nance (food, clothing, lodging,or education).” To“maintain,” accord- 
ing to Webster, is “to bear the expense of; to support; to keep up; to 
supply with what is needed.” He defines maintenance to be 
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“means of substance; supply of necessaries and conveniences.’ 
The maintenance specified in said “second class” is such support 
as shall consist in the furnishing of “food, clothing, lodging, or edu- 
cation:” Schouler, Husb. & Wife, § 66. The legislative purpose in 
passing the statute under which the present association was organ. 
ized “was to provide a way by which men of small means might 
combine together to accumulate a fund for the benefit of those who 
should, as each dropped out by death, be dependent upon him for 
food, raiment, and shelter:” Britton vs. Arcanum, 46 N. J. Eq., 102, 
18 Atl. Rep., 675. Maintenance, in the matter of clothing, does not 
refer to occasional gifts of clothing, but to such a regular supply of 
clothing as may be reasonably necessary to make the body comfort- 
able. The fact that the person named inthe certificate may receive 
“occasional presents of clothing, jewelry, money, etc.,” does not 
make such person dependent upon the member making such pres- 
ents: Palmer vs. Welch, supra. It was decided in McCarthy vs. 
Supreme Lodge, supra, that the dependent person need not be 
wholly dependent on a member, but may be dependent in part 
only. In that case it was held that a woman engaged to be mar- 
ried, who, at her intended husband’s request, leaves an employment 
which affords her a comfortable support for one in which her earn- 
ings are insufficient for that purpose, and receives from him a sum 
each week to make up the difference, is a person dependent upon 
him, within the meaning of the statute. The McCarthy Case goes 
as far in the direction of a liberal interpretation of the statute as 
correct rules of construction will warrant; but even in that case 
there was a regular contribution, of a definite amount, at fixed 
periods, for the support of the beneficiary; the court saying: 
“Trivial or casual, or perhaps wholly charitable, assistance, would 
not create a relationship of dependency, within the meaning of the 
statute or by-laws.” Section 1 of the act of 1882 provides that where 
a member is disabled by accident or sickness the association may 
make “to the wife, children, or other relatives of, or any person de- 
pendent upon, such member, weekly or other payments, as may be 
provided by its by-laws.” It is fairly inferable from this language 
that the legislature of Mussachusetts intended the support of de- 
pendent persons to be made up of regular and continuous contri- 
butions, and not to consist of spasmodic liberality or charity. 
Applying the definitions and principles here announced to the 
facts of the present case, we can reach no other conclusion than 
that the appellant was not dependent upon the deceased for such 
maintenance as is contemplated by the statute and laws of the Su- 
preme Council of the Royal Arcanum. This appears from the testi- 





1893.] Alexander et al. vs. Parker. 203 


mony of the appellee herself. She became engaged to be married 
to the deceased in March, 1883, being then a widow of about 40 
years of age, and receiving at that time a salary of $500 per year as 
a clerk or bookkeeper in the office of the collector of internal revenue 
at Quincy. She received a commercial education, and worked in 
said office as a clerk from 1878 to June 30, 1887. Her salary up to 
July 1, 1882, was $400 per year; from that date to July 1, 1884, 
was $500 per year; and from the latter date to June 30, 1887, was 
$600 per year. She had no children, and lived with her mother 
and married sisters at their home in Quincy. After leaving the 
revenue Office, in 1887, she worked a while in a bank on a salary of 
$1 per day, a while for a safe and lock company for $3 a week, and 
a while in a store for $20 per month, receiving during this time as- 
sistance and support from her mother and sisters and brothers-in- 
law. The deceased, Edwin H. Turner, failed in business in Quincy 
in 1885, and in that year left Quincy and went to Kansas City, and 
from there to Larned, in the state of Kansas, where he lived until 
his death, on October 2, 1888. From 1885 to his death he seems 
to have been poor, working in a store owned by some of his children 
at Larned, Kan. During the last three years of his life, he never 
saw appellee more than twice,—once on a visit to Quincy, and 
once in St. Louis, where she went from Quincy to meet him, and 
spent several days with him. From the time of his failure, in 1885, 
up to June 30, 1887, he was notearning as much as appellee. Upon 
her direct examination appellee swore that the annual amount of 
clothing and money and other valuables contributed from the time 
of her engagement, in March 1883, up to the time of Turner’s death, 
was about $150 annually. This statement was not sustained by the 
facts developed upon the cross-examination. She there admitted 
that one-half of said” amount—$75 per year—consisted of dues and 
assessments upon said benefit certificate. These dues and assess- 
ments cannot be regarded as contributions to her support as a de- 
pendent person. She does not show that the deceased ever paid 
one cent towards her board or lodging. The only contributions 
made by him in her behalf before he left Qnincy, in 1885, which she 
is able to remember, are the following: A dress cloak for nice or 
elegunt wear, presented to her in October, 1883, near her birthday; 
a dress, costing $35, in the spring of 1884; subsequently a winter 
dress, and at one time a bonnet; occasionally some perfume and 
car tickets. The only money which he is proven to have sent to her 
after he left Quincy, in 1885, was the sum of five dollars, remitted 
to her in a letter written Dec. 21, 1886, for the purchase of a Christ- 
mas present. She did not see the deceased for two years before 
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his death, and she is unable to specifically mention any other remit- 
tance than the one named, nor does the correspondence show any. 
Manifestly, the appellee was not dependent upon the deceased 
when the certificate was issued, in June, 1883, nor at the time of 
his death, in October, 1888; nor can his contributions to her be- 
tween those dates be regarded otherwise than “occasional pres- 
ents.” The judgments of the appellate and circuit courts are 
reversed, and the cause is remanded to the circuit court, with direc- 
tions to enter a decree directing the fund to be paid to the 
appellants. 


SUPREME COURT OF IOWA. 


McMURRAY 
v8. 
CAPITAL INSURANCE CO.* 


The policy warranted that the insured was sole and unconditional owner. 
He held only a contract for a deed, but the policy was issued by the agent 
with knowledge of the fact. 


Held, That the company was liable. 


The family had been absent eight days on a visit, but relatives went daily to 
look after the premises, and the furniture remained there. 


Held, That the house was not vacant or unoccupied, with a policy provision 
that, if it so remained for five days, the policy should be void. 


Objections to charge considered. 


Reap & Reap, for Appellant. 
Grorce E. Crarke, for Appellee. 
Rosinsoy, C. J. 

In February, 1889, defendant issued to plaintiff a policy insuring 
him against loss or damage by fire to the amount of $500 on his 
dwelling house, situated in Algona, and $300 on his furniture and 
other household property contained in the house. In August, 1890, 
during the term covered by the policy, the house and most of the 
personal property were destroyed by fire. The plaintiff demands 
judgment on account thereof for $800 and interest. The defend- 
ant denies liability for the loss on the alleged ground that condi- 
tions of the policy were violated by plaintiff. The verdict was for 
the sum of $800, and judgment was rendered for that amount and 
costs. 


* Decision rendered, Jan. 31, 1893. 
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1. The policy contained a warranty on the part of the assured 
that he was the sole and unconditional owner of the property 
covered by the policy, and provided that any breach of the warran- 
ties therein contained should render the policy void. The piaintiff 
was not the unconditional owner of the real estate, but held there- 
for only a contract for a deed. The contract of insurance was made 
on the part of defendant byits recording agents at Algona, Hoxie & 
Reaver, and they issued the policy. When the contract was made 
plaintiff fully informed Mr. Hoxie, one of the agents, of the char- | 
acter of his title; and it was fully understood by the agents, and 
their daily report to the defendant showed the facts in regard to it. 
Yet, with knowledge of such facts, the agents issued the policy in 
its present form, and the defendant accepted the premium, and per- 
mitted the policy tostand. The failure of the policy to state cor- 
rectly the title of plaintiff was due wholly tothe fault of defendant, 
and it will not be permitted to escape liability on account of it: 
See Jemison vs. Insurance Co. (Iowa), and the cases therein cited. 

2. The policy also provided that the insured premises “shall not 
become vacant or unoccupied, or so remain for more than five con- 
secutive days.” The house was the place of residence of plaintiff 
and his family. At the time of the fire he had been in Clear Lake 
for several months, and his wife and children were visiting her 
parents in Humboldt County, where she had been about eight days. 
When she went away she left the key of the house with a sister, 
and instructed her to take care of the house, and have her sons 
take care of a cow and other things about the place. The house- 
hold goods were left in the house. During the absence of Mrs. Me- 
Murray, by her direction, a nephew visited the place daily to milk 
the cow, and take care of the garden. He was in the house three 
times, about five minutes each time. A day or two before the fire 
the sister opened the house, swept and dusted, and prepared the 
beds for use. The absence of the family of plaintiff was for tem- 
porary purposes only. He was working at his trade. His wife had 
fixed no definite time for her return, but was staying away only to 
finish her visit, which was not intended to be long. There was no 
intent to abandon the house as a home. 

The appellant contends that as the family had been away from 
the house more than five days, during which time no one had oc- 
cupied it, the house was vacant and unoccupied, within the mean- 
ing of the policy, for more than five consecutive days. The policy 
should be so construed as to carry into effect the intention of the 
parties if practicable. It will be presumed that the policy was not 
designed to impose any unreasonable conditions or restrictions If 
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a dwelling house is habitually occupied by human beings as a place 
of residence, it does not become vacant and unoccupied, within the 
ordinary meaning of those terms, when the occupants are tempora- 
rily absent. 

In Dennison vs. Insurance Co. (52 Iowa, 457) it was said, in 
effect, that if the occupant of an insured house should close it for a 
visit, and not occupy it, but be absent from it not more than a rea- 
sonable time, it would not be vacant, within the meaning of a clause 
of the policy which provided that if it should become vacant or un- 
occupied, and so remain, without notice to and consent of the com- 
pany, in writing, then the policy should be void. The facts in that 
case, however, were that a tenant of the insured house had left it, 
and that it remained vacant 17 days, awaiting another occupant, 
It was held that the house was vacant and unoccupied, within the 
meaning of the policy. In Snyder vs. Insurance Co. (78 Iowa, 146), 
it was held, where the insured house was vacated by a tenant, and 
possession of it had been taken for the purpose of making repairs, 
but no one resided in it, and it was not shown that any one ex- 
pected to reside in it, that the house was vacant and unoccupied. 
Stress was laid on the fact that the continuity of the occupancy was 
broken. The tenant had ceased to have dominion over the property, 
and no person had taken possession with the purpose of occupying 
it. In Eddy vs. Insurance Co. (70 Iowa, 472), it was held that 
where the tenant of an insured house had removed therefrom on 
Tuesday, and on the next morning the owner took possession of 
the house, to clean it and prepare it for his own use as a home, and 
on the next Friday, after some of his household goods were placed 
in the house, but before he had personally occupied it as a place of 
residence, it was destroyed by fire, the house was not vacant and un- 
occupied. In this case the plaintiff had never abandoned his con- 
trol of the house. It was his home, and was occupied by the 
various articles of necessity and luxury which he had accumulated 
for the purpose of making his home comfortable and attractive. 
His family were away from it for a few days, but, left persons in 
actual control, to keep it in suitable condition for continued occu- 
pancy. We are of the opinion that the house was neither vacant nor 
unoccupied, within the meaning of the policy. Our conclusion has 
support in the following authorities: Shackelton vs. Sun Fire Office, 
55 Mich., 288; Stupetski vs. Insurance Co., 43 Mich., 373; Cummins 
vs. Insurance Co., 67 N. Y., 260; Whitney vs. Insurance Co., 72 
N. Y., 118. os 

It is said that the words, “or so remain for more than five con- 
secutive days,” following the words, “ the premises shall not become 
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vacant or unoccupied,” distinguish this case from those cited. But 
they do not in any sense define the words “vacate” and “un- 
occupied,” as used in the policy, which must therefore be given the 
. meaning which usually attaches to them. If the house was never 
vacant or unoccupied, the limitation of five days can have no effect. 

3. The court charged the jury that “the amount stated in the 
policy is prima facie or presumptive evidence of the insurable value 
of the property at the date of the policy, but this presumption may 
be overcome by evidence showing the actual value at the date of 
the policy, or any depreciation thereof, before the loss occurred.” 
Appellant claims, under the authority of Joy vs. Insurance Co. 
(Iowa), that the charge was erroneous, so far as it applied to the 
personal property in controversy. The appellee does not answer 
the claim, but an inspection of the record shows that, although ob- 
jection was made te the giving of the paragraph of the charge 
quoted, no question in regard to it is presented by the assignment 
of errors. It is said in this connection, that the court should have 
sustained the first and second grounds of the motion for a new 
trial, which were as follows: “(1) There is error in the assessment 
of the recovery, in that the same is too large. (2) Because the 
verdict is not sustained by sufficient evidence, and is contrary to 
law.’ The assignments of error which may be held to refer to 
those grounds of the motion are as follows: “ (18) The court erred 
in overruling defendant’s motion for a new trial, on each and every 
one of the grounds stated in said motion. (19) The court erred in 
not sustaining defendant’s motion for a new trial, upon the second, 
third, fourth and fifth grounds stated in said motion.” The motion 
for a new trial is based upon six different grounds, and each of the 
four specified in the nineteenth assignment is separate and distinct 
from the others. The assignments of error are wholly insufficient 
to present the objection made by appellant: Code, § 3207; Smola 
vs. McCaffery (Iowa); Albrosky vs. Iowa City, 76 Iowa, 301; Dun- 
combe vs. Powers, 75 Iowa, 187. But, if this were not so, we would 
not consider the question which they are claimed to present, for the 
reason that it is not discussed. All we find in appellant’s argument 
on this branch of the case is a mere statement of its case, and a 
citation of one authority, contained in eight printed lines. We find 
no ground for disturbing the judgment of the district court. It is 
therefore affirmed. 





Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 


STEPHENS 
v8. 


CAPITAL INS. CO.* 


The application was forwarded by the soliciting agent to the defendant com- 
pany for insurance of farm property against fire and tornadoes. The com- 
pany materially altered the application to an insurance on only part of the 
property against tornadoes, and returned a policy in conformity with the 
alteration to the agent, which had not been delivered to the insured 
prior to the fire. 

Held, That it had not been accepted by the insured in its altered form and 
was not a completed contract. ' 


The retention of premium notes by the company until after the fire, when 
they were returned within a reasonable time, did not affect the case. 


Reap & Reap, for Appellant. 
McDitt & Suttivans, for Appellee. 
Rorurock, J. 

The defendant is a fire insurance company. Its principal place 
of business is in the city of Des Moines. One Stalcup was its local 
agent at Afton, Union County. The plaintiff is the owner of a farm 
of 60 acres, upon which he resides. On the 1st day of March, 1890, 
Stalcup filled up an application for insurance to the defendant 
company for the plaintiff upon the plaintiff’s buildings and personal 
property. Stalcup was a soliciting agent, having power to receive 
applications, and forward them to the company, but did not have 
power to issue policies, or to bind the company by contracting with 
the assured. The application was forwarded by Stalcup to Des 
Moines, and was received by the defendant on the 10tb day of 
March, 1890. A policy was issued and sent to Staleup on the 13th 
day of said month: Part of the insured property was destroyed 
by fire on the 16th of said month. Plaintiff did not call upon said 
Staleup for the policy until after the fire, and Staleup did not 
deliver the policy to him. The evidence tends to show that the 
policy was returned to the company before the plaintiff called on 
Stalcup for it. If this were all there is of the case,—that is, if the 
policy was issued upon the application as made by the plaintiff,—it. 
may be that the contract was complete, and that the policy was in 
the hands of Stalcup for the plaintiff. But we do not determine 
that question. The defendant claims that the application was not 


* Decision rendered, January 25, 1893. 
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accepted by it as it was written, but that it was materially altered 
by the defendant, so as to conform to the usual rules of the defend- 
ant in making contracts of insurance; and that it was not a com- 
pleted contract, because the plaintiff had not accepted the policy 
which was sent to Stalcup, and which was not in accord with the 
application. The application as written and sent to the defendant 
appeared to request insurance “against loss or damage to the 
amount $1,540 fire and lightning, and $750 on cyclone and wind 
storms.” The situation and amount of property to be insured was 
expressed in the application, as follows:— 

On horses, mules, colts on premises, and against lightning on or off 
premises, not to exceed $150 on each $200; on cattle on premises, against 
lightning on or off premises, not to exceed $50 on each $150; on board barn, 
frame, tornado, $100; on wagons, carriages, buggies, harness in farm buildings 
on premises, $40; on grain, $50: on hay, $50; on one-story frame dwelling- 
house, $650; on household furniture, beds and bedding, wearing apparel, 
provisions, sewing machine, printed books, pictures, picture frames, piano, or 
organ, $300. 

The aggregate of the amount for which insurance is asked in the 
application is $1,540. That amount was intended to cover the 
whole property, and $750 in value of the property was to be also 
insured against loss by tornado, cyclone, and wind storm. When 
the application was received at Des Moines, it also contained a state- 
ment that the land upon which the insured buildings were situated 
was mortgaged to secure the payment of $180; and there was a 
clause in the application in these words: ‘Loss, if any, payable 
to , mortgagee, as interest may appear.” When the appli- 
cation came into the hands of the officer of the defendant whose 
duty it was to pass upon it, and decide whether it would be 
approved, and the risk accepted, he inserted the word “the” in the 
first blank, and the word “his” in the second. It was claimed that 
this was no real change in the meaning of that clause of the appli- 
cation. It may be that this claim should be sustained; but it may 
be doubted whether it was intended that the mortgagee should 
participate in the indemnity without the filling of the blanks. But 
that question we need not determine. The officer of the defendant 
further ckanged the application by interlineation, so that the tor- 
nado clause applied to a part of the property only. The applica-_ 
tion, construed as it was written, would have been an insurance on 
any part of the property against loss by tornado to the extent of 
$750. It was not accepted by the defendant in this form. And 
the defendant had the undoubted right to either accept or reject 
the application. It is expressly stated in the application that it is 


subject “to the approval of said company.” It is an elementary 
VoL. XXII.—14. 
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principle that.there can be no valid contract between the parties 
without a meeting of the minds of the contracting parties. The 
application as received by the defendant was not approved. It was 
changed in a material respect, and a policy was sent to Staleup to 
be delivered to the plaintiff. It was his undoubted right to refuse 
to receive the policy because it was not in accord with his applica- 
tion. Plaintiff executed promissory notes for the insurance pre- 
mium, which were sent to the defendant, and after the fire the notes 
were returned to him by mail, and Stalcup returned the policy to 
the defendant. Some question is made in argument whether the 
defendant should be held liable as on a contract, on the ground 
that the premium notes were not promptly returned. There is no 
merit in the claim. The notes were returned in a reasonable time. 
It is unnecessary to prolong this discussion or to consider other 
questions discussed by counsel. We are clearly of opinion that 
there is no completed contract between the parties. There is noth- 
ing mysterious about a contract of insurance. It requires the 
assent of both parties to the same thing as any other contract, and 
the parties thereto have the same right to prescribe their own terms 
of acceptance of propositions and offers as are accorded to parties in 
any other contract. Suppose the plaintiff's property had not been 
destroyed by fire, and he had refused to accept the policy because 
it was not in accord with the application, and the matter had re- 
mained in that way until the premium notes became due, what sort 
of a position would the defendant be in if it should bring an action 
on the notes? The answer to this query will occur even to the 
“common mind.” The conclusion we reach is supported in princi- 
ple by the following cases: Wood vs. Insurance Co., 32 N. Y., 619; 
Insurance Co. vs. Young, 23 Wall., 85; Hamblet vs. Insurance Co., 
36 Fed. Rep., 118. See, also, Wood, Ins. p. 18. The decree of the 
district court is reversed. 





McFetridge vs. Phenix Ins. Co. 


SUPREME COURT OF WISCONSIN. 


McFETRIDGE 
v8. 


PHENIX INS. CO., oF BRooKLYN, N. Y.* 


The policy provided that if any other person or persons had an interest in the 
policy, it must be so represented and expressed in the policy, or it should 
be void. 


Held, That insurance of firm property by one of the partners as his own with- 
out representing the facts avoided the policy. 


Where the evidence was conflicting as to whether the agent had knowledge 
of the facts at the time of insuring, it was error to take the question of 
waiver from the jury. 


Evidence as to requiring proofs of loss in this case held insufficient to estab- 
lish waiver of policy condition. 


Statement of facts by Cassopy, J. 


This action was commenced October 9, 1891, upon a policy of 
insurance on an ice house described, executed by the defendant 
April 24, 1890, and idemnifying the plaintiff to the amount of 
$1,500 against loss or damage by fire at any time from April 24, 
1890, to April 24,1891. January 1, 1890, the property was de- 
stroyed by fire. The complaint is in the usual form in such cases. 
The defendant, by way of answer, alleged the breaches of the con- 
ditions contained in the policy, to the effect following, to wit:— 


(1) If the hazard be changed by occupancy or by the erection or occupa- 
tion of neighboring buildings, or by any means whatever, within the control 
of the assured, without the consent of this company indorsed hereon, in 
every such case this policy shall be void. (6) If the interest of the assured 
in the property be other than an absolute -fee-simple title, or if any other 
person or persons have any interest whatever in the property described, 
whether it be real estate or personal property, or if the building insured or 
containing the property insured by this policy stands on leased ground, or if 
there be a mortgage or other incumbrance thereon, whether inquired about 
or not, it must be so represented to the company, and so expressed in the 
written part of this policy; otherwise the policy shall be void. (11) Persons 
sustaining loss or damage by fire shall within six days give notice in writing 
of said loss to the company, and within thirty days from the date of the fire 
render a particular and specific account of such loss, signed and sworn to by 
them, stating the facts as therein indicated, together with the usual certifi- 
cate of a magistrate, and a verified certificate of a reliable and responsible 
builder.as to the actual cash value of such building. 


And among other things the answer alleged, in effect, that neither 
the defendant nor any of its officers or agents hud any knowledge 


* Decision rendered, January 31, 1893. 
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or information of the breaches of the conditions mentioned in the 
answer, or that Scott and Smith owned any such interest in the 
premises as they did, until long after the loss occurred. At the 
close of the trial the jury returned a special verdict, in which all 
questions were answeved by the court except the fourth, as herein- 
after stated, to wit: (1) That the defendant issued, and the plaintiff 
accepted, the policy described in the complaint; (2) for the amount 
of $1,500; (3) that the property insured was actually destroyed; 
(4) that the amount of damage sustained by the plaintiff was $1,500 
and interest, amounting to $1,590, as found by the jury; (5) that 
the plaintiff delivered proofs of loss, described as “ Exhibit B,” to 
the defendant, January 31, 1891; (6) that the plaintiff did within 
six days give notice of his loss in writing to the defendant; (7) that 
the plaintiff did not procure the certificate of a reliable and re- 
sponsible builder, in detail, as to the cash value of the building im- 
mediately before said fire, and attach the same to the proofs of loss; 
(8) that the plaintiffs interest in the property insured was not that 
of an absolute owner in fee simple; (9) that the plaintiff was not 
the sole and unconditional owner of the property at the time said 
insurance was obtained; (10) that, at the time of making the con- 
tract of insurance, other persons than the plaintiff had an interest 
in the building insured; (11) that Edward B. Scott owned 4-25 
thereof, and Hiram H. Smith, owned 3-25 thereof; (12) that after 
the issuing of said poliey, and before the loss, the building adjacent 
to the building insured was removed, to the knowledge of the plaint- 
iff; (13) that the plaintiff did not notify the company of such change. 
The court also submitted to the jury a general verdict by which 
they found in favor of the plaintiff, and assessed his damages at the 
the sum of $1,590; but the court also refused to submit to the jury 
this question: “Did the plaintiff inform Martin, at the time or 

prior to the issuing of the policy, of the condition of plaintiff's title 
and interest in the property insured?” Upon the special verdict so 
returned, the court rendered judgment in favor of the plaintiff, and 
against the defendant, for the sum of $1,590 and costs. From that 
judgment the defendant brings this appeal. 


Mytrea, Marcuerti & Birp (G. W. Bird, of counsel), for Appellant: 
H. W. Cuynowets, for Respondent. 


Cassopay, J. (after stating the facts.) 
It is undisputed that at the time of making the contract of insur- 
ance the plaintiff was in partnership with Scott and Smith, men- 
tioned in the foregoing statement; that the firm then owned the 
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property so insured, and each had an interest therein; that Hugh 
Martin acted as and was the agent of the defendant in making the 
contract of insurance, and in countersigning the policy and issuing 
the same to the plaintiff. It is contended that it was competent for 
the plaintiff, as one of the partners, to insure the property in his 
individual name. Assuming that one of a firm may insure in his 
own name, yet we are constrained to hold that he carnot, under a 
policy like the one in question, insure firm property as his own, in 
his own name, and without the knowledge of the company. It fol- 
lows that the interests of Scott and Smith in the property insured 
operated as a breach of one of the conditions of the policy men- 
tioned in said statement, and must avoid the same, unless it was 
known to and waived by Martin in making the contract of insur- 
ance. It is contended that in making such contract Martin had 
such knowledge and waived such condition. The testimony of the 
plaintiff is certainly to that effect. While Martin concedes that in 
making the contract the plaintiff said something about having part- 
ners in the ice business in their trade, delivering ice in the city, 
yet he testified to the effect that he asked the plaintiff who owned 
the building, and told him that he regarded it as his duty, as agent, 
to know fully who owned the property, because the contract of in- 
surance would be invalid if not properly written; and the plaintiff 
replied: “T am the owner of the building. The lease isin my 
name, and I am the owner of the building.” We must hold that it 
was error to take such question of waiver from the jury. It is con- 
tended that, after the defendant or its agents had knowledge of th» 
breaches. of the conditions in the policy, further proofs were de- 
manded, and that the defendant thereby waived such breaches; but 
such contention is not conceded nor established by the undisputed 
evidence. The most that Martin concedes is that he informed the 
plaintiff that he wanted to ascertain the facts, and sought to do so. 
The most that appears from the plaintiff's testimony in repect to 
such waiver by the defendant’s adjuster, Ostrander, is to the effect 
that he handed him the proofs of loss, and ‘he looked them over, 
and “said there was no builder’s estimate in the proofs of loss;” 
that he told him he would get one as quickly as possible; that 
Ostrander then refused to remain in his office any length of time, 
or state when the plaintiff could find him there; that he then sought 
to obtain such builder’s estimate, but was unable to do so; that he 
then took such proofs of loss, without such estimate, back to 
Ostrander’s office, but that he refused to receive them; that he left 
the proofs of loss in that office, and told Ostrander he would get a 
builder’s estimate as soon as possible; that on Tuesday of the 
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following week Ostrander told him he would not receive a builder’s 
estimate, as it was after the time, and that he would not pay the 
loss on those grounds,—on the ground that there was no builder’s 
estimate. We must hold that such waiver was not established by 
the undisputed evidence: Cannon vs. Insurance Co., 53 Wis., 585; 
Renier vs. Insurance Co., 74 Wis., 96. The judgment of the circuit 
court is reversed, and tle cause is remanded for a new trial. 


SUPREME COURT OF TENNESSEE. 


MILLER 
v8. 


AMERICAN MUTUAL ACCIDENT INS. CO.* 


The insured under an accident policy was injured by the accidental dis- 
charge of a gun which he was cleaning in the belief that it was empty, 
through an unknown defect in the gun. 


Held. That this was not a voluntary exposure to unnecessary danger. 


The failure of the company to adopt an amendment necessary to authorize it 
to insure against such injuries renders wholly void such contracts, which 
are ultra vires, and the remedy against one who has received a benefit is 
a suit in disaffirmance and for an accounting. 


But the company by illegally issuing such policies is estopped _ to allege such 
want of power. The insured is “not bound to inquire whether the amend- 
ment had been adopted. 


Statement of facts by Lurroy, C. J. 


This case was heard by the circuit judge without a jury, upon 
the following agreed statement of facts: “On the 11th day of Feb- 
ruary, 1890, the defendant issued an accident insurance policy to 
complainant, the original of which is hereto attached, marked ‘ Ex. 
A,’ and is the policy mentioned in the declaration. On the 3d day 
of April, 1890, plaintiff, with others, went snipe hunting in the 
country. near Clarkesville, Tenn., plaintiff using a gun which was 
the property of W. P. Lawrence’s father. Coming home in the 
evening, he placed the gun in the office of the Arlington Hotel, back 
of the clerk’s desk. On Saturday, April 5th, Miller left his home 
about 8 o’clock a. m., went direct to the hotel, found the gun where 
he had left it, and prepared to clean the gun, which was a breech- 
loading shotgun, in order to return it to Dr. Lawrence. He went 
into the billiard room of the hotel and procured a piece of billiard 
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cloth, and went into the next house which was then occupied as an 
office by L. A. Ragsdale, and also by Miller. There was no one 
present but W. D. Sheldon, the bookkeeper of Ragsdale. Miller 
seated himself on a sofa, with his left side towards the door, with 
Sheldon near and in front of him. Miller began to clean the gun, 
which, rested on his legs between his knees and hips, while Sheldon 
read an account of the floods in Mississippi. The muzzle of the gun 
was to his left side. While rubbing the gun with the cloth in his 
left hand, it was suddenly discharged, the entire load‘of shot passing 
through his left wrist, which necessitated the immediate amputa- 
tion of his arm between elbow and wrist, which amputation was 
performed that day by Dr. Lawrence. Miller states positively that 
he did not know the gun was loaded, and that he does not know 
who placed the cartridge in the gun. He was perfectly sober. He 
afterwards learned, on examining the gun, that one barrel was very 
easy on the trigger, and the hammer could be thrown by striking 
the butt on the floor. The defect was remedied by a gunsmith 
some time afterwards. He denies positively that he purposely dis- 
charged the gun, but claims it was purely an accidental discharge. 
He gave notice and made proofs of loss, as required by said asso- 
ciation, which was receipted for by the defendant. All dues had 
been paid. The defendant, in 1887, procured and had properly 
executed, ete., a charter, of which Exhibit B, attached hereto, is 
agreed to be an exact copy. It organized under same, and solicited 
business, and issued policies of insurance against accidents up to 
and after April, 1890, using the form Ex. A. in their business, and. 
said association undertook to do no other kind of business. It 
paid many losses on account of accidents, but has paid plaintiff 
nothing on account of his injury. It is agreed that Miller had no 
actual knowledge of want of power in defendant to issue and insure 
as provided by said policies, if such want of power exists. It is 
admitted that said association took no action, either to accept or 
reject the amendment passed by the legislature in 1889 to charters 
for insurance companies: See Acts 1889,.c. 224, p. 445. Miller 
lives in Clarksville, Tenn., where the accident happened.” The 
circuit judge, being of opinion that the contract of insurance, in so 
far as it undertook to insure aguinst an injury occuring while the 
assured was not traveling, was beyond the power and authority of 
the defendant company under its charter, gave judgment for the 
defendant. 


West & Burney, for Appellant. 
Baxter & Hurcueson, fur Appellee. 
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Lurton, C. J. (after stating the facts). 

The policy held by the plaintiff insured him “against external 
bodily injuries effected through external, violent, and accidental 
means.” It is clear that, all other questions aside, the contract. 
covers the injury sustained by him. The insistence of the defend- 
ant is that, under its charter, it had no authority to make so broad 
a contract, and that its power to insure the plaintiff by its organic 
law was limited to insurance against accidents sustained “ in travel- 
iug,” and that, inasmuch as he was not injured while traveling, 
there can be no recovery in his favor. The defendant corporation 
was organized in 1887 under the general act of 1875 providing for 
the creation of private corporations. The power conferred by that 
act upon insurance companies, in regard to insurance against acci- 
dental injuries, was limited to insurance against injuries to persons 
“in traveling.” The constitution of the state provides that 

No corporation shall be created, or its powers increased or diminished, by 
special laws, but that the general assembly shall provide by general laws for 
the organization of all corporations hereinafter created, which laws may at 


any time be altered or repealed ; and no such alteration or repeal shall inter- 
fere with or divest rights which have become vested. 


Article 11, § 8. The act of 1875 reserved the right to “repeal, 
annul, or modify” all charters obtained thereunder. Without 
stopping to criticise the weight of the words contained in this act 
concerning the power to alter a charter by adding to the powers 
therein granted, it is sufficient to say that the power existing under 
the constitution, and the legislature, without regard to the reserva- 
tion in the act, had the right to amend any general law concerning 
the powers of corporations organized thereunder. Acting under 
its constitutional power, the legislature of 1889 so amended the act 
of 1875, in regard to the power of insurance companies, as to confer 
upon all such companies theretofore or thereafter organized under 
that act the power “to make insurance against disabilities to per- 
sons by sickness or disease or other bodily infirmities.” A dis- 
ability is defined as “a deprivation of ability,’ “state of being dis- 
abled,” “incapacity.” The power conferred by the amendment was 
to insure against disabilities, whether such disability resulted from 
sickness or disease or from “ other bodily infirmity.” One who 
loses a leg or arm or eye, or is otherwise disabled, whether tempo- 
rarily or permanently, by external and violent means, 1s ove suffer- 
ing from an imperfection, and is to that extent disabled by a 
“ bodily infirmity.” But the defendant company insists that, inas- 
much as it has taken no action in regard to this amendment, and as 
it is such an alteration in its charter as to bea fundamental amend- 
ment, under section 5 of the act of 1875 such an amendment is 
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inoperative as to it until it has been submitted at a general stock- 
holders’ meeting, and adopted by a majority of its shareholders. 
For the plaintiff it is contended, in answer to this defense: (1) That 
the contract has been executed upon his part, and that it would be 
inequituble and unjust to permit the corporation to rely upon the 
doctrine of ultra vires under such circumstances. (2) That by issu- 
ance of a policy in express terms against injury from external,violent, 
and accidental means, without any regard as to whether such injury 
was sustained “in traveling,” it has assumed to exercise the 
power conferred by the amendment, and thereby represented to 
him that it had accepted and adopted the amendment in the man- 
ner necessary to obtain the power it had exercised; that it should 
therefore be estopped from showing that it had not in fact adopted 
the amendment. (3) That, if none of these answers be well taken, 
he then insists that the amendment was not fundamental, but 
merely auxiliary, ard that it was not necessary that such an amend- 
ment should be accepted by the voluntary action of the share- 
holders. 

We will consider these matters in the order in which they have 
been stated. We recognize a diversity of opinion in the courts of 
America as to the right of either party to rely upon the defense 
of ultra vires; when the contract is not expressly prohibited, and is 
not immoral, and has been fully executed upon one side. The theory 
upon which the cases rest which hold that the defense is not to be 
entertained when the act is one merely in excess of express au- 
thority seems to be that such a contract should be regarded as a 
mere breach of duty by the agents of the corporation, and that the 
state has had ample remedy for such abuse, or for a usurpation of 
power, in a proceeding to annul the charter; that to permit such a 
defense is of no service to the state in preventing corporate usurpa- 
tion, or in promoting the public interests, and only operates to 
encourage dishonesty and promote injustice. Resting upon one or 
more of these arguments, many cases might be cited. These are, 
then, a class of cases which make a distinction between acts merely 
in excess of authority and those which, in addition, are affirmatively 
forbidden, or immoral, or in contravention of some principle of 
public policy. It seems to us that the true foundation of the doc- 
trine of ultra vires lies in the proposition that every act of a cor- 
poration in excess of its powers is an act in contravention of public 
policy, and, for that reason, to be held null and void. The ground 
upon which corporate privileges are conferred is that the public 
interests may be thereby subserved. If this is not so, then all such 
concessions are mere acts of legislative favoritism, and contravene 
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the foundation upon which government is supposed to rest,—that 
all are to be protected in the enjoyment of equal rights and privi- 
leges. Charters must be supposed to be, therefore, granted upon 
the supposition that some public interest is thereby advanced. 
“The legislature is, therefore, presumed,” says Judge Selden in 
Bissell vs. Railroad (22 N. Y., 285), “to have granted so much 
power and so many peculiar privileges, as those interests are sup- 
posed to require.” It must be, therefore, that any act in excess of 
these granted powers is an act contrary to public policy, and, upon 
that ground, illegal and void. Any other view by which such acts 
are to be supported because executed would operate as an enor- 
mous practical extension of the power of corporations. The view 
this court has taken has therefore been that “all acts outside the 
object of its creation, as defined in the law of organization, and 
therefore beyond the powers conferred upon it,” are acts not void- 
able only, but wholly void: Marble Co. vs. Harvey, 92 Tenn., ; 
Elevator Co. vs. Memphis & C. R. Co., 85 Tenn., 705; Mallory vs. 
Oil Works, 86 Tenn., 598. The rule, and the foundation upon 
which it rests, as held by the English courts, are identical with our 
own. The English doctrine is summarized by Mr. Beach in these 
words: “Corporations are created for fixed purposes, with certain 
specified powers. It is deemed to be public policy to keep them 
strictly within bounds so defined. There is an implied prohibition 
to go beyond such limits, and all persons dealing with acorporation . 
are charged with notice of the limitations upon its authority. There- 
fore every contract of a corporation or its agents which exceeds 
the powers of the corporation violates this implied prohibition, 
and contravenes such public policy, and is illegal and void. Con- 
sequently, as to such contracts, there can be no ratification or es- 
toppel:” 2 Beach, Priv. Corp., § 421. The Tennessee rule is in 
accord with the holding of many of the American courts: Pitts- 
burgh C. & St. L. Ry. Co. vs. Keokuk & Hamilton Bridge Co., 13) 
U. S., 389; Central Transp. Co. vs. Pulman’s Palace Car Co., 139 U.S., 
60; Davis vs. Railroad Co., 131 Mass., 258; Chambers vs. Falkner 
65 Ala., 448; Bank vs. Dunkin, 54 Ala. 471. The remedy, in case 
one of the parties has received a benefit under such a contract, 
which, ex zquo et bono, it ought not to retain, is a suit in dis- 
affirmance and for an accounting: Marble Co. vs. Harvey, supra. 
The plaintiff's sait is upon the contract, and in affirmance of it, and, 
if there be nothing else in the case, could not be maintained. 

2. But is the defendant company for any reason estopped to show 
that this amendment had not been adopted? The provisions of 
the act of 1875, concerning legislative amendments of charters 
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obtained under the general law isin these words: “ The right is re- 
served to repeal, annul, or modify this charter. If it is repealed, or 
if the amendments proposed, being not merely auxiliary, but funda- 
mental, are rejected by a vute representing more than half of the 
stock, the corporation shall continue to exist for the purpose of 
winding up its affairs, but not to enter upon any new business: 
If the amendments or modifications, being fundamental, are ac- 
cepted by the corporation, as aforesaid) in a general meeting to be 
called for that purpose, any minor, married woman, or other person 
under disability, or any stockholder not agreeing to the acceptance 
of the modification, shall cease to be a shareholder, and the cor- 
poration shall be liable to pay said withdrawing stockholders the 
par value of their stock, if it is worth so much; if not, then so 
much as may be its real value in the market on the day of the 
withdrawal of said stockholders as aforesaid: provided, that the 
claims of all creditors are to be paid in preference to said with- 
drawing stockholders:” Acts 1875, p. 237, § 5. It is to be observed 
that the state does not by this act undertake to arbitrarily impose 
a fundamental alteration, and require the corporation to continue 
in business under the amendment. It does, however, demand that 
the corporation shall accept the amendment, however radical] it 
may be, or continue its existence only for the purpose of winding 
up its business. In other words, the state says to every corporation 
_ to be organized under this law: “I reserve the right to repeal or 
annul this charter at any time. If the amendment I shall propose 
is vital and fundamental, it shall be submitted to the action of the 
stockholders. If a majority assent to it, and adopt it, then the 
corporation may continue in business. If there be any who are in- 
capable of consenting, or any unwilling to accept, then all such 
shareholders shail cease to be shareholders, and the corporation 
shall be liable for the market value of all such shares. But, if the 
amendment be unacceptable to a majority, then you shall exist only 
for the purpose of winding up your business, and shall have no 
power to enter upon any new contracts.” Under this act, if the 
alteration be fundamental, the corporation must do one of two 
things: accept the offered amendment, or wind up. The defendant 
says that it did neither. The law conclusively presumes that every 
officer, agent and stockholder of this company knew the general 
law of the state affecting its powers and its business. The corpora- 
tion,regarded as an entity,must be taken to have known of the right 
reserved by the state to amend its charter This right was written 
in its very face. It must be taken to have known that the state, by 
the act of 1889, had proposed an amendment. It must be taken to 
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have known that it must accept this added power, or it must cease 
to do business. It knew that every such corporation which should 
thereafter be found engaged in the doing of new business would be 
regarded by all who dealt with it as having all the powers con- 
ferred by the act of 1875 and the amendment of 1889. An act or 
contract within the scope of either of these general laws of the 
state was an act or contract within the apparent scope of the power 
of any such company. All who deal with a corporation are bound 
to take notice of the limitations contained within the law of its cre- 
ation: Mor. Priv. Cor., § 592; Beach, Corp., §383. But where an act 
or contract is within the apparent scope of its charter, and the 
defect in power depends upon some extrinsic fact peculiarly within 
.the knowledge of the officers and agents of the corporation, and is 
unknown to the person so dealing, then there is no presumption of 
a participation in doing the illegal act, and a different rule of 
responsibility applies from that enforced where the defect is ap- 
parent upon a comparison of the contract with the charter. To 
illustrate: “If a person deal with an agent of a corporation, within 
the scope of his apparent authority, and without notice of the non- 
performance of any formality prescribed by the charter or by-laws 
as a condition precedent to the agent’s authority to act, he will be 
entitled to assume that the formality has been complied with, and 
the corporation will be estopped from showing that the agent had 
no authority to bind it by reason of a failure to comply with the 
prescribed conditions:” Mor. Priv. Corp., §§ 610, 686. Thus, as 
against bona fide holders, a corporation was held estopped to show 
that its bonds “were invalid because issued, and mortgage exe- 
cuted, under resolutions of a board of directors held in a state 
other than that in which the corporation dealt. The purchaser of 
such bonds was held lg be under no obligation to examine the 
minutes of the directory to see where it sat when the mortgage 
was authorized: Railroad vs. Cowdrey, 11 Wall., 459. So when the 
power is given to a county to issue bonds upon terms prescribed ‘in 
the act, and the duty of determining when the conditions have 
been complied with is imposed upon certain officers, or particular 
court, and the bonds are afterwards issued, and recite upon their 
face that these conditions have been complied with, the county is 
estopped from setting up any irregularities in their issue, and con- 
trary to the recital on the bonds, as between it and an innocent 
purchaser: Nelson vs. Haywood Co.,87 Tenn., 781; Town of Coloma 
vs. Eaves, 92 U. S., 484. ; 

The case of Bank vs. Turquand (6 El. & BI., 327) is in point. 
The directors, by the charter, called the “ deed of settlement,” were 
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only authorized to borrow money upon obtaining a resolution at a 
general meeting of the company. The directors having borrowed, 
without such a resolution, from one who loaned in good faith, on 
suit, the bank was held liable. Jervis, C. J., said: “We may take it 
for granted that the dealings with these companies are not like 
dealings with other partnerships, and that the parties dealing with 
them are bound to read the statute and the deed of settlement. 
But they are not bound to do more. And the party here, on read- 
ing the deed of settlement, would find, not a prohibition from bor- 
rowing, but a permission to do so on certain conditions. Finding 
that the authority might be made complete by a resolution, he 
would have a right to infer the fact of a resolution authorizing 
that which on the face of the document appeared to be legitimately 
done.” To the same effect is the case in re County Life Ass’n Co. 
L. R., 5 Ch. App., 293. Giffard, L. J., said: “A stranger must be 
taken to have read the general act under which the company is in- 
corporated, and also to have read the articles of association, but 
he is not to be taken to have read anything more, and, if he knows 
nothing to the contrary, he has a right to assume, as against the 
company, that all matters of internal management have been duly 
complied with.” 

The well-known general rule applicable to one dealing with a 
company purporting to be a corporation seems to be applicable 
where the inquiry is as to whether an amendment has or has not 
been accepted, and the company, by acts of user, has represented 
itself as having the power conferred by the amendment. Thatrule 
is that, as against all persons who have entered into contracts with 
bodies assuming to act in a corporate capacity, it is sufficient for 
such bodies to show themselves to be corporations de facto. This 
court, in Merriman vs.Magivney (12 Heisk.,497), said that “in a pro- 
ceeding between such corporation and an individual who has dealt 
with it, irregularities in its organization, which might give the 
state the right to proceed by quo warranto or other like proceeding, 
to have the charter declared void, cannot be taken advantage of;” 
See, to same effect, Episcopal Union Church vs. Pickett, 19 N. Y., 
482 and Railroad Co. vs. Carey, 26 N. Y., 75. So, in Alabama, 
where the rule concerning the defense of ultra vires is identical 
with our own, it has been held that, “if one contract with a cor- 
poration in a matter within its corporate power, the mere making 
of the contract estops the promisor from disputing the corporation’s 
regular and complete organization:” Lehman, Durr & Co. vs. War- 
ner, 61 Ala., 465. In the later case of Sherwood vs. Alvis (83 Ala., 
118), Stone, C. J., said: “The distinction is between the entire 
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absence of authority in the organic law itself, and a failure to comply 
with some prerequisite which the law has made a condition prece- 
dent to the exercise of corporate functions. In the one case there 
is a want of power, and in the other only an abuse of power con- 
ferred.” 

Let us apply this principle to the case in hand. One dealing 
with this corporation is bound to take notice of the statute and its 
amendments under which it was doing business. He was not 
bound to go any further. When he found this company engaging 
in new business after the amendment of its charter under the act 
of 1889, he was bound to look to the limitations upon its power 
contained in this amendment, for, finding it using the power therein 
conferred, he had a right to presume that its stockholders had 
adopted this amendment. The question as to whether a stock- 
holders’ meeting had been held, and whether a majority of the 
stock had been voted for the amendment, were questions of internal 
management peculiarly within the knowledge of its officers and 
agents, and as to which it is conceded he had no knowledge. The 
making of the contract involved .was a representation, as was the 
fact of its continuance in business, by these officers and agents, 
that such a meeting had been held, and that a majority of the stock 
had accepted the offered power necessary to justify the making of 
the contract. “If a portion of the shareholders undertake to accept 
a new charter, or to adopt new articles of association, on behalf of 
the whole company,their acts may be ratified by the remaining mem- 
bers of the company, and ratification may be implied from mere 
acquiescence, or a neglect on the part of the dissenting share- 
holders to restrain the company from departing from its original 
constitution:” Mor. Priv. Corp., § 623. Ratification by all the share- 
holders of an act void, as in excess of the powers of the company, 
under any circumstances, would not effectually charge the corpora- 
tion. But where the question is, as here, as to the adoption or 
nonadoption, by shareholders, of an amendment to the charter, and 
the officers and agents have been suffered to use the power, very 
slight evidence would be sufficient to amount to evidence of accep- 
tance by the shareholders. Certainly the contract in question was 
within the apparent scope of the powers of this company, and a 
stranger, in good faith dealing with it, had a right to assume that 
the necessary steps had been taken to accept the power its officers 
were assuming to have, and the company must be held estopped to 
show that a majority of its shareholders had not accepted it. 

3. Was this amendment fundamental, or merely auxiliary? The 
act does not, and, in the nature of the question, could not, define 
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the two classes of amendments. With respect to the distinction 
between the two classes of amendments, we must look to the com- 
mon law for the principles which distinguish them. Whether the 
act is to be construed as arbitrarily imposing amendments not fun- 
damental, or as requiring their acceptance by a majority of the 
corporators or by the directors, as is admissible upon some of the 
authorities, it is not necessary for us todetermine. With reference 
to what are auxiliary amendments, the cases seem in hopeless con- 
flict. There are cases going so far as to hold that any alteration, 
no matter how immaterial, which in any way affects the contract 
between the corporation and its stockholders, is to be regarded as 
fundamental. The case of Zabriskie vs. Railroad Co. (18 N. J. Eq., 
185) is a leading case for this doctrine: See, also, Potter, Corp., 
§§ 40, 41. But the weight of authority seems to sustain a more 
moderate and reasonable view, and to support the doctrine that, if 
the amendment does not change the character of the business, and 
simply authorizes its reasonable extension upon the lines of the 
original project, a majority of the corporators, and in some in- 
stances the directors alone, may accept and conclude all the stock- 
holders by their action. The cases are arrayed upon this view by 
a very late and learned author, and need not here be considered: 
Beach, Corp., § 42. In view of the consequences imposed by our 
act, when an amendment is proposed both to the corporation itself 
as well as to stockholders incapable of consenting, it would seem 
to be the sounder rule that only very material amendments, radical 
and vital in their character, should be regarded as requiring unani- 
mous adoption. In the view we take of the case in hand, it is un- 
necessary to decide whether the amendment proposed by the act 
of 1889 was fundamental or only auxiliary. For the purpose of 
this case, we have assumed it to have been fundamental, and hence 
to require the unanimous consent of all who should continue 
shareholders, this being the position announced by the learned 
counsel for the defendant corporation. 

4. The next defense presented is that the plaintiff's injury re- 
sulted “from voluntary exposure to unnecessary danger.” Injuries 
resulting from such exposure are expressly excluded from indem- 
nity by one of the conditions of the policy. We do not think 
these words the entire equivalent of ordinary negligence. A de- 
gree of consciousness of danger is necessary before there would 
be that voluntary exposure to unnecessary danger required to pre- 
vent indemnity. We do not think the mere fact of the cleaning of 
a gun, not known to be loaded, is suci voluntary exposure as the 
contract contemplated. The accident seems to have resulted from 
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a defect in the gun unknown to plaintiff, whereby it was possible ~ 
to discharge it by striking its butt upon the floor. Judgment re- 
versed and judgment here according to the declaration, with costs. 


SUPREME COURT OF ALABAMA. 


COPELAND 
v8. 
PHENIX INS. CO.* 
A plea alleging other insurance by another party, in violation of the policy, 
but failing to show an insurable interest on the part of such party, or that 


the plaintiff insured was interested in the policy, is bad on demurrer. 
Other insurance in such case is not a violation of the policy. 


J. M. Camron and Otiver & Ottver, for Appellant.. 
Samrorp & Txomas, for Appellee. 
Strong, C. J. 

This case has been twice before in this court, and most, if not all, 
of the legal questions have been settled: Insurance Co. vs. Cope- 
land, 86 Ala., 551; 6 id., 90 Ala., 386; 19 Ins. L. J., 961. From the 
last trial in the court below only the rulings on the pleadings are 
presented for our revision. The complaint counts on a policy of in- 
surance insuring a residence against injury or destruction by fire, 
and alleges that the building was destroyed by fire during the term 
covered by the policy. There were many pleas interposed, but the 
defense was rested mainly qn two grounds: First, that in obtaining 
the insurance the title of the property was misrepresented as being 
unencumbered, whereas it was under two subsisting mortgages for 
specified, large sums; and, second, that it was represented there was 
no other insurance on the property, when in truth and in fact there 
was then existing an older, unexpired policy, insuring the property 
against fire to the extent of $800. Of the pleas to which plaintiff's 
demurrers were overruled, and which rulings are assigned as error, 
the one numbered 9 sets up in bar of the action that at the time 
the policy was sued out there were large, unsatisfied mortgages on 
the property, and that the policy contained a stipulation that such 
incumbrance should render the policy void. Pleas 10,14, 15, 16, 18, 
19, 20 and 21 each aver that it was one of the provisions of the 
policy that, if there were any other insurance on the property, 


* Decision rendered, November 9, 1892. 
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either prior or subsequent, such other insurance should render this 
policy void, unless written consent for the additional insurance 
should be indorsed on the policy. Each of these pleas then avers 
that, without such consent being obtained, there was an older, ex- 
isting policy of insurance on the property; and plea 19 also avers 
that the property was under said mortgage incumbrances. Pleas 
16 and 18 fail to state the amount, or any amount, of such prior in- 
surance, and on that account are possibly imperfect. This omission 
is not assigned asa ground of demurrer, and we will not notice it. 
‘There is, however, an important omission in plea No. 18, which the 
demurrer brings to the attention of the court: That plea is indhe 
following language: “For further plea defendant says that at the 
time of the issuance of said policy one John T. Roberts procured 
the same for his wife, Mrs. Dora Roberts, and stated to defendant’s 
agent that there was no other policy of insurance at that time cov- 
ering the house that was burned. Said prior policy was issued 
December 20, 1886, by the Central Insurance Company, in favor of 
A. F. Copeland, payable to the New England Mortgage & Security 
Company. And defendant avers that said representation was un- 
true. Defendant avers that the policy sued on was issued on the 
faith of said statement.” One of the grounds of demurrer to plea 
18 was and is: “Said plea fails to state any fact showing that said 
policy was for the benefit of Mrs. Dora Roberts.” We hold this 
ground of demurrer well taken. If Mrs. Roberts had no interest in 
this older policy, we are at a loss to conceive how it could influence 
her conduct, or how the fact of such other insurance, issued to a 
stranger, with whom she is not shown to have been connected, 
could increase her recovery, in the event the house should be 
burned. 

There is another aspect of this question. To obtain fire insur- 
ance the applicant must be the owner of an insurable interest in 
the property sought to be insured. There are some interests less 
than absolute ownership which are treated as insurable, but a 
majority of the policies are issued on claims of complete ownership: 
See the authorities collated in Commercial Fire Ins. Co. vs. Capital 
City Ins. Co., 81 Ala., 320. The fact that the policy, the subject of 
the present suit, was issued to Mrs. Roberts raises the presumption 
that she owned an insurable interest. She could not properly ob- 
tain the policy without such interest. What interest had Copeland 
in the property, on which he could and did acquire insurance? 
Should not the plea have averred that Copeland, at the time he took 
out the policy, had an insurable interest, or should it not have 


shown in what manner Mrs. Roberts would become a beneficiary 
Vou, XXIL—15. 
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under it? Are we to conjecture he had such interest, and on such 
conjecture avoid the policy afterwards issued to Mrs. Roberts? In 
the absence of averment in the plea that Mrs. Roberts had an in- 
terest in that older policy, or would derive a benefit under it in 
the event the house should be burned, upon what principle can we 
hold that such former policy, issued, so far as the plea informs us, 
to a mere stranger, bars her recovery in this suit? Each plea must 
stand or fall on its own averments. 

Another view: The record in the present appeal does not con- 
tain a copy of the policy sued on. When the case was last before 
us¢90 Ala., 386) the provision of the policy on which the defense 
we are considering was rested is set out, and is as follows:— 

If the assured shall have, or shall hereafter make, any other insurance 
(whether valid or not) on the property, without the consent of the company 
written hereon. 

Then the policy to be void. Mark the language, ‘if the assured 
shall have, or shall hereafter make, any other insurance,” etc. Mrs. 
Roberts is the assured. How can it be affirmed that a policy pre- 
viously issued to Copeland constitutes other insurance to Mrs. 
Roberts, in the absence of averments showing her connection with 
or interest in that policy? The circuit court erred in overruling 
the demurrer to the eighteenth plea; and the same imperfection is 
found in pleas numbered 13 and 15, and to some extent in plea No. 
20. We hold that the circuit court rightly sustained demurrers to 
the replications. Reversed and remanded. 
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LOWER COURT DECISIONS. 


LIABILITY UNDER RENT PCLICY. 


Court of Appeals for the Parish of Orleans, La. 


JOHN P. BECKER, Appellee, 
: v8. 
THE MERCHANTY MUTUAL INS. CO., oF N. 0., Appellant.” 


Whoever may fairly be said to have a reasonable expectation of deriving 
pecuniary advantage from the preservation of the subject-matter of the 
insurance has an insurable interest. Expected profits may be insured 
both in this country and in England, though in France it is different, 
where only an acquired profit may be insured. But the insured must 
have an interest in the property out of which the profits are expected to 
proceed, and the profits must be insured as profits. 

. Rent is itself a distinct insurable interest, and is not a proper item of less 
to enhance damages under a policy insuring the building. 


. The policy sued on, in this action, is made out on a printed form in com- 
mon use by insurers in the City of New Orleans, among the terms and 
conditions of which is the following: ‘‘Rent Clause—It is expressly 
understood that the insurers are not fiable for rent on burnt or damaged 
buildings, while building or repairing, unless such rent is specially 
insured.” 


. What follows appears, on the face of the policy, in evidence in this suit: 
‘‘Sum insured $1,500;” and it is there set forth that said company ‘‘ Does 
insure J. P. Becker against loss or damuge by fire to the amount of $1,500 
on four months’ rent of the brick slated building occupied as a concert 
saloon known.as the Royal Palace, situated at 36 Royal street, and the 
said ey do hereby promise and agree to make good unto the said 
insured any loss or damage that may happen by fire to the property in- 
sured ”—i. e. four months’ rent of building as aforesaid—‘‘ not exceeding 
in amount the sum named in the policy as specified during one year, to 
wit, from the 7th day of June, 1890, to the 7th day of June, 1891.” 


It is admitted by the insurers that the building 36 Royal street, mentioned 
in the policy, was totally destroyed by fire on the 5th of June, 1891, two 
days before the expiration, on the 7th of June, 1891, of the period covered 
by the policy, and that the building could not be replaced within four 
months, and that the rents for four months were of greater value than the 
sum sued for. 


The policy sued on is an open, unvalued time policy for one year, from the 
7th of June, 1890, to the 7th of June, 1891. The total destruction of the 
building, in respect of four months’ rent, of which insurance had been 
effected, necessarily involved the loss of expected rents until such time 
as the building could be reinstated, and as it was admitted by the insur- 
ers that this could not be done within the period of four months there 
was a total loss, as of the 5th of June, 1891, of the subject-matter of the 
insurance, which entitled the insured to recover of the insurers whatever 
sum within the limit of the amount of the insurance the subject-matter 
insured should be proved to be worth,and this was shown to be the sum 
for which judgment below was rendered in favor of the plaintiff and 
against the defendant insurance company. 


(i escent rica empepepnpcnenae eae i i 
*Decision rendered January 9, 1898. Syllabus by the Court. Reported by W. O. Hart, of 
the New Orleans bar. 
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Kettey, J. 

The petitioner avers that he is the owner of certain real estate in 
the city of New Orleans; that in the buildings thereon, which were 
leased by him for such purpose, the business of concert-saloon 
keeping was carried on; that the rental of the premises was pay- 
able to him at the end of every month; that to protect himself 
against loss of rent by the possible destruction by fire of the build- 
ings, he effected with the defendant company insurance to the 
amount of fifteen hundred dollars on four months’ rent of the prem- 
ises, for one year from a specified date, and that within one year 
from said date and during the currency of the insurance the build- 
ings covered by the insurance were destroyed by fire, the risk in- 
sured against, whereby he sustained a loss to an amount specified, 
for which amount he demanded and obtained judgment in the court 
below. 

The policy sued on was annexed to and made part of the 
petition. 

It is made out ona printed form in common use by insurers in 
this city, among the terms and conditions of which is the following: 

Rent Clause. It is expressly understood that the insurers are not liable for 
rent on burnt and damaged buildings, while building or repairing, unless 
such rent is specially insured. (Italicized by the court.) 

On the face of the policy, which bears the number 93,281, it is set 
forth that on the payment of the premium therein stated, the re- 
ceipt of which is acknowledged on the back of the policy, and on 
the face of which the “Sum Insured, $1,500” appears, the said 
company 

Does insure J. P. Becker, against loss or damage by fire to the amount of 
fifteen hundred dollars, on four months’ rent of the Brick Slated Building, 
occupied as a Concert Saloon, known as the ‘‘ Royal Palace,” situated No. 36 
Royal street, between Customhouse and Bienville streets, and the said com- 
pany do hereby promise and agree to make good unto said insured, his execu- 
tors, administrators, and assigns, any loss or damage that may happen by fire 
to the property hereby insured * * * not exceeding in amount the sum in- 
sured on the property as specified, during one year, to wit: from the seventh 
day of June, one thousand eight hundred and ninety, at 12 o’clock, at noon, 
unto the seventh day of June, one thousand eight hundred and ninety-one, at 
12 o’clock at noon * * *, 

After an exception by the defendant company that the plaintiff's 
petition disclosed no cause of action had been very properly over- 
ruled it filed an answer, admitting the execution and delivery of the 
policy sued on; that the building No. 36 Royal street was destroyed 
by fire on the 5th day of June,1891; averring that defendant tendered 
to plaintiff the value of three days’ rent, being for rent from June 
5th, 1891, the date of the fire, to June 7th, the date of the expira- 
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tion of the policy, both days inclusive, and that said tender was re- 
fused by the plaintiff. 

Under the pleadings and upon the evidence it becomes material 
to inquire as to the distinctive character and kind of the policy in 
question. In the first place, it is clearly a time policy, within the 
definition of the text writers on insurance law—May on Insurance, 
§ 34; Porter on Insurance, § 99. 

Another material inquiry is as to whether it is a valued or open 
policy. 

“Valued policies are those in which both the property insured 
and the loss are valued, and which bind the insurer to pay the 
whole sum insured in case of total loss:’ Wood on Fire Insurance, 
§ 41. 

«A valued policy is one in which the sum to be paid as an indem- 
nity in case of loss is fixed by the terms of the contract; an open 
policy is one in which the sum so to be paid is not fixed but left 
open to be proved by the claimant in case of loss, or to be deter- 
mined by the parties, and the determination is called the adjustment 
of the loss. 

“The difference between a valued and open policy, in point of 
form, is this, that the blank which is intended to be filled up by the 
sum at which the parties agree to fix the value of the property in- 
sured, and the amount of the damages to be recovered in case of 
loss, as between themselves, is filled in the former, while it is not 
filled in the latter, or, at least, is not stated as an agreed valuation, 
or sum to be recovered in case of loss. 

“The difference between them in point of effect is, that under an 
open policy, in case of loss, the insured must prove the true value 
of the property insured. while under a valued policy he need never 
do so, the sum agreed upon being taken as conclusive, both at 
law and in equity, unless in cases of fraud, or of such excessive 
over-valuation as to raise a presumption of fraud:” May on Insur- 
ance, § 30. 

It is apparent that the policy sued on, in the light of the preced- 
ing authorities, is not a valued, but an open time, policy of insur- 
ance of the property specified “during one year, to wit; from the 
seventh day of June, one thousand eight hundred and ninety, * * to 
the seventh day of June, one thousand eight hundred and ninety- 
one, * *;” and that the insurers promise and agree to make good 
to the insured “any loss or damage that may happen by fire to the 
property * * insured,” i. e.; four months’ rent of premises No. 36 
Royal street, during the period covered by the policy, from 7th 
of June, 1890, to 7th of June, 1891. 
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It is material to inquire here, and to determine with exactness 
and precision, what was the insurable interest designed to be pro- 
tected by the insurance evidenced by the policy sued on, and 
whether during the currency of the policy any, and what, loss oc- 
curred and when, in respect of which the plaintiff is entitled to de- 
mand indemnity of the defendant to the extent prayed for in his 
petition. 

Here it becomes proper to consider :— 

1. The nature and character of the property-interest which may 
be protected by insurance. 

2. Where the insurance is of four months’ rent of a certain build- 
ing against risk of loss by fire, and the building is destroyed by fire 
during the currency of the policy, and it is admitted by the insurer 
that it cannot be rebuilt and rendered tenantable within a period of 
four months, is or is not the loss to the owner of the building and 
insurer of four months’ rent thereof a total loss, and is or is not the 
date of the occurrence of such loss the date of the destruction of 
the building by fire ? 

It appears to be evident that, under the circumstances above 
stated, the ioss ought to be held to be a total loss, happening at the 
date of the destruction by fire of the building in respect to the rent 
of which the insurance was effected. 

In May on Insurance, § 79, it is said: “ Expected profits may be 
insured, both in this country and in England, though in France it 
is different, where only an acquired profit may be insured. But the 
insured must have an interest in the property out of which the 
protits are expected to proceed, and the profits must be insured as 
profits” * *. § 80. “Whoever may fairly be said to have a reason- 
able expectation of deriving pecuniary advantage fram the preser- 
vation of the subject-matter of the insurance * * has an insurable 
interest * *. § 81. “Rent is itself a distinct insurhble interest, and 
is not a proper item of loss to enhance damages under a policy in- 
suring the building;” and, in this connection, a Louisiana decision, 
(Leonarda vs. Phoenix Assurance Co., 2 Rob., 131) is referred to, the 
doctrine of which decision is accurately stated in the head note, as 
follows: “Under a policy of insurance on a house, with the con- 
dition that, in case of loss, the insurer may either reinstate the 
building, or pay the amount of the ioss as soon as proved, rent for 
the period occupied in rebuilding or repairing cannot be recovered 
as part of the indemnity due to the assured. Such rent formed a 
distinct insurable interest. 

In Arnould on Marine Insurance [American Ed., Little & Brown] 
that eminent writer, after stating in § 90, that “expected freight 
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is a lawful subject of insurance in England and the United States,” 
and in § 91, that it is otherwise in France, proceeds to say, in § 92; 
“From the same train of reasoning which led them to prohibit 
all insurance on freight, the jurists and law-givers of France have 
forbidden all insurance on expected profits. 

“In Italy, Portugal, and the Hanse Towns, in the United States 
and in this country, insurances on expected profits are lawful.” 

In § 302 it is said: “The object sought to be obtained by the 
mode of insurance generally adopted, in this and other countries, is 
well understood to be, not to put the insured in such a position as 
he would have been in if no loss had been incurred, but to place him 
in the same position as he was in at the commencement of the risk.” 

It is upon this basis that the insurable value of the interest at 
risk is invariably calculated in all open policies effected in this 
country; the worth of the thing insured to its owner at the outset 
of the risk covered, with the expenses of the insurance, is, in all 
open policies, its estimated value for the purpose of insurance.” 

The nature and extent of the pecuniary inducement and motive 
of the owner and lessor of a building to insure himself against risk 
of loss by the burning of the building, it is to be borne in mind, is 
very different under the common law, at least as it is administered 
in England, from what it is under the civil law system as adminis- 
tered in Louisiana, in Scotland, and most of the countries of Con- 
tinental Europe. : 

At common law, at least as administered in England (Leeds vs. 
Cheatham, 1 Sim., 140, cited in Porter on Insurance, 273), the tenant 
must go on paying his rent even if the premises are burned down. 

Under the textual provision of the Civil Code of Louisiana, Art. 
2728, the lease is dissolved by the loss of the thing leased (Foucher 
vs. Choppin, 17 A., 321), and it is so under the civil law juris- 
prudence of Scotland, and most countries of Continental Europe. 

In Porter on Insurance, § 274, it is said: “ The law of Scotland is 
much more favorable to a tenant than the law of England. In Eng- 
land it appears to be a rule that if the premises let should be wholly 
destroyed by fire, the tenant must continue to pay the rent for the 
term of his lease. In Scotland a much more reasonable and equit- 
able rule prevails. If the premises let have been so destroyed 
or severely damaged that they have become no longer fit for occu- 
pation for the purpose for which they were let, the tenant, being 
deprived by damnum fatale of the subject for which he engaged to 
pay rent, is free from the obligation to do so.” 

At common law, therefore, it would seem that the right of the 
owner and lessor of the building to demand and receive rent therefvr, 
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according to the terms of the lease, would be in no wise affected 
by the destruction of the leased building by fire during the period 
of the lease; and that he would have, in case of tenants of ability to 
pay, no right or interest of appreciable pecuniary value to protect 
by insurance of rent; while in Louisiana the lease would be dis- 
solved and the obligation of the lessees to pay rent to the lessor be 
rendered nugatory by the loss by fire of the leased premises, and 
that the owner and lessor is entitled to protect himself from such 
loss by insurance, as was done in this instance. 

This cause was originally submitted for decision May 26, 1892, 
and was yet undecided when the term of one of the two judges 
constituting the court when the submission was made expired on 
the 31st of July, 1892, and the Hon. Robt. N. Ogden was duly 
chosen by the general assembly of the state as his successor in 
office, and was commissioned as such by the governor for the con- 
stitutional term of eight years from the lst of August 1892, and 
there has been a hearing de novo of the cause at the present term 
by the court as thus constituted. 

Upon the first hearing of the cause, briefs were submitted by 
learned counsel for both parties, which have again been submitted 
to the court as now constituted on the hearing de novo, of which it 
may justly be said that they evince high professional ability, great 
learning and exhaustive research, well entitling them to the atten- 
tive consideration of the court. 

In the presentation of their side of the case by the learned counsel 
for the defendant insurance company, much importance is attached 
to an English case of Marine Insurance, Hough & Co. vs. Head, re- 
ported in Aspinall’s Maritime Law Cases, Vol. V., at pp. 447, Q, 
B. Div., and 505, Court of Appeal Cases. 

In the advertisement prefixed to his treatise on the law of Marine 
Insurance, Arnould says: “Almost the whole law on the subject 
treated is judge-made law, and the value of previous decisions, as 
precedents, depends on the application of rather refined principles 
to frequently complicated states of facts. Could I hope that I 
had overcome this difficulty as completely as I have felt it, I should 
submit this work to the profession with much more confidence than 
is at present the case.” 

The difficulty adverted to by this eminent writer of applying 
decisions in marine insurance cases to other cases of marine insur- 
ance as precedents to be followed or conformed to is of course 
very much enhanced when it is sought to invoke such decisions as 
affording rules for the determination of cases arising under another 
and very different class of insurance, that is to say; insurance against 
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risks of loss or damage by fire to buildings; on land, or to rents or 
profits derivable therefrom. 

Conceding, for purposes of argument, what is by no means clear, 
that, between the freight or hire of ships under the general mari- 
time law, and the rent or hire of houses under the law of Louisiana, 
there is such analogy as to warrant reference in a Louisiana case of 
insurance of the rents of a building in the City,of New Orleans to 
the decisions and dicta of English judges in strictly maritime cases, 
the case of Hough & Co. vs. Head, in which opinions were rendered 
in the Queen’s Bench Division of the High Court of Justice, and in 
the Court of Appeals, do not appear to support the conclusions 
contended for by the learned counsel for the defendant insurance 
company, but, on the contrary, to sustain rather the pretensions of 
the plaintiff in this suit. 

If, in Hough & Co. vs. Head, there had been a total loss during 
the currency of the policy of the ship, in respect to the freight, or 
hire, of which the insurance was effected, as there was of the build- 
ing No. 36 Royal street, in respect of rents of which insurance was 
effected in the case now to be decided, the analogy between the 
facts of the two cases would not fail, as it now does, in respects very 
material to constitute Hough & Co. vs. Head a proper precedent to 
be followed in the determination of the present case. 

The material facts of the case of Hough & Co. vs. Head, tersely 
stated are, that the plaintiffs were owners of the steamship Presnitz, 
and on March 12, 1881, chartered their vessel to L. S. & Co., 
for a specified period from the time the vessel was put at the 
charterers’ disposal, namely, the 21st day of March 1881, the charter 
being of the sole use of the vessel to the charterers, for the period 
of said hire; on April 14, 1881, Hough & Co. insured themselves 
against loss of freight to an amount specified. The insurance was 
“at and from and for and during the space of six calendar months, 
from the 15th of April to the 14th of October 1881, both days in- 
clusive; for £1,200 on chartered freight. To pay only loss of hire 
not exceeding £2,000 which may arise for accidents occurring be- 
tween the 15th of April and the 15th of October * *.” 

On or about the 27th of June, 1881, and during the currency of 
the policy, while the vessel was going through the Straits of 
Magellan, on a voyage to the west coast of South America, in clear 
weather, at 3 o’clock p. m., the vessel, going at full speed, struck 
something with her bottom amidships, which, however, must have 
been very soft, for the vessel did not lose her headway. The en- 
gines were immediately stopped and the vessel sounded, and it 
being found that she was making no water, she proceeded on her 
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voyage, and arrived at Liverpool on the 18th of November, and, 
after discharging her cargo there, was put into dry dock for inspec- 
tion on the 28th of November, when her keel was found to be 
broken, and other damage to her bottom to have been suffered, 
necessitating considerable repairs. This damage had, although un- 
known until she was docked, as aforesaid, been in fact caused by 
the said accident in June, 1881. 

The accident referred to occurred during the currency of the 
policy, which was for six months, from the 15th of April to the 14th 
of October, 1881, both days inclusive. The vessel lost no freight 
or hire during that peroid in consequence of the accident of the 
27th of June, but proceeded on her voyage and earned whatever 
hire or freight she was to be entitled to under the terms of the 
charter-party. When the vessel arrived at Liverpool, on the 18th 
of November, the insurance on her chartered freight had already 
ended on the 15th of October, 1881. 

Conceding that the accident which occurred on the the 27thof 
June, 1881, in the Straits of Magellan, was the result of exposure 
to a risk insured against, and during the period of insurance, yet, 
as it occasioned no loss of chartered freight, the ship earning all the 
freight she was expected:to earn under the charter, which became 
due on her safe arrival at Liverpool, the port of her ultimate 
destination, on the 18th of November, 1881, the insurance having 
ended without occurrence of any loss thereunder, on the 15th of 
October, 1881, there was of course, nothing for which the under- 
writers could be held liable. 

The analogy essential to entitle one case to be cited as a precedent 
to be respected and followed in the determination of another does 
not exist at all between the case now before the court and Hough 
& Co. vs. Head. There should have been a total loss of the ship in 
that case as there was of the building No. 36 Royal street, in this, to 
prevent the analogy between the two cases from failing in the most 
material and essential feature. 

In the report of Hough & Co. vs. Head (to be found in Aspinall’s 
Maritime Cases, Q. B. Div., 449), Grove, J said “* * It was argued 
in behalf of the plaintiffs * * that although no damage was done, 
and no freight was prevented being earned during the particular 
period of the six months from the 15th of April to the 14th of 
October, yet, as the damage which was subsequently discovered 
was due to an accident between those two dates, that the under- 
writers were liable * * *.” 

“Tam of opinion that this being a time policy was a policy in- 
tended to meet the injury by loss of freight during the presembed 
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period, namely, from the 15th of April to the 14th of October, 
1881 * * *, 

“T am of opinion, therefore, and it appears to me the only reason- 
able construction I can give to the matter, that this policy was on a 
risk of freight during a period beginning the 15th of April and end- 
ing the 14th of October. As there was no freight lost during that 
period—the freight was paid for the whole of the time—the policy 
did not attach and the underwriters are not liable.” 

Manisty, J., * *. “I quite agree with my brother Grove that 
the risk of the policy only continues during the period from the 
15th of April to the 15th of October, and during that period there 
was no loss * * *,” 

Lopes, J.,* *. “In order to entitle the plaintiffs to recover in 
this action * * there must have been a loss of chartered freight aris- 
ing between the 15th of April and the 14th of October, in respect 
of an accident occurring between those two dates. Two things are 
necessary, therefore; there must have been a loss of chartered 
freight between those two dates in respect of an accident occurring 
between those two dates. Now, it is true that the accident occurred 
between those dates, but it is also true that there was no loss of 
any chartered freight between those two dates, * * * because every 
penny of the chartered freight which was earned between those 
two dates had been paid * *.” 

An appeal was taken by the plaintiffs in Hough & Co. vs. Head 
from the decision of the Queen’s Bench Division to the Court of 
Appeals, and a report of the case before the latter court is to 
found in the 5th volume of Aspinall’s Maritime Law Cases at p. 
505 et seq. 

Lord Esher, M. R. “The contention on behalf of the plaintiffs 
is contrary to the whole theory and substance of insurance law. 
Insurance is a contract of indemnity against loss to be assured, 
not against accident, but against loss, caused by the accident. 

If the policy is a time policy, the insurance must be against loss 
occurring within the time covered by the policy. The loss, in respect 
of which the plaintiffs in the present case seek to recover, is & 
loss of freight, and the question is whether it was a loss occurring 
within the time covered by the policy. It is clear that the plaint- 
iffs were paid freight for the whole of that time. Iam of opinion 
that this is a perfectly plain case and that the judgment appealed 
from is right and ought to be affirmed.” 

Cotton, L. J. “Iam of the same opinion. The plaintiffs seek to 
recover on a time policy insuring chartered freight. By the terms 
of the policy the insurance is against loss of hire * * * which may 





236 Court of Appeals for the Parish of Orleans, La. | March, 


arise * * * for accidents occurring between the 15th of April and 
the 15th of October. Here the loss took place after the expiration 
of the period covered by the policy.” 

Bowen, L. J. ‘I am of the same opinion, and I agree that the 
case is clear. A policy of marine insurance is a contract of indem- 
nity against losses specified in the policy, and it is obvious that in 
the case of a time policy the loss insured against must be a loss 
occurring within the time covered by the policy. Mr. Pollard says 
that, in case of a time policy on ship, if an accident takes place on 
the last day of the period covered by the policy, and the loss is 
found out when the ship gets into dock, after the expiration of the 
time, the underwriters would be liable, and he contends, on the same 
principle, the defendant is liable here. In the case suggested, how- 
ever, the insurance is against pecuniary loss arising from damage to 
the ship, and such loss occurs the moment the ship is damaged, 
whereas in the present case no loss, within the meaning of the 
policy, occurred until the plaintiffs lost the freight they would 
otherwise have earned, and this did not take place until after the ex- 
piration of the time covered by the policy. It is clear, therefore, 
that the loss is not one for which the plaintiffs are entitled to 
recover. Appeal dismissed.” 

The opinions and dicta of the English judges, in Hough & Co. 
vs. Head, have been set forth so much at large, because of the 
great importance attached to them by the learned counsel for the 
defendant insurance company. 

Upon examination, there appears to be, as has already been said, 
an entire absence of analogy between that case in respects deter- 
minative of the liability, vel non, of the insurers, under the terms 
of the contracts, in the facts and circumstances of that case and of 
this. In the English case, as stated by all the judges, no loss of 
freight to be earned resulted, within the period of the policy, from 
the accident which occurred to the ship in the Straits of Magellan, 
which did not prevent the vessel from completing her voyage to 
her port of ultimate destination, and earning whatever freight was 
to be earned under the terms of the charter-party. In the present 
case, there was a total destruction of the building No. 36 Royal 
street, by the peril against which rents of the building were in- 
sured, two days before the termination of the insurance, and a 
total loss of the insured rents by reason thereof. To render Hough 
& Co. vs. Head a parallel case, in features determinative of the 
liability of the insurers, there should have been a total loss of the 
ship in respect of the chartered freight of which insurance had beer 
effected, by perils insured against, within the period of the insur- 
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ance, involving necessarily the total loss of the chartered freight; 
instead of which the English judges all held that no loss at all of 
chartered freight, from any cause, had occurred within the period of 
the insurance. Hough & Co. vs. Head, therefore, is, in no wise, a 
precedent proper to be followed by this court to the extent of hold- 
ing that the defendant company is not liable to the plaintiff, upon 
its policy sued on in this action.. On the contrary for reasons here- 
tofore stated, the defendant company ought to be held liable upon 
its contract of insurance, as for a loss covered thereby, in the 
amount for which judgment is prayed in plaintiff's petition. 

There is, in the record before the court, a document entitled and 
numbered in the cause of the district court, and endorsed as filed 
therein, February 15-92, which is of the tenor following :— 


No. 33,895. 
Division ‘‘ B,” Civil District Court, Parish of Orleans. 


Joun P. Becker vs. Mercuants Mvutvat Ins, Co. $ 


It is hereby mutually agreed and understood between both plaintiff and 
defendant that the above entitled and number cause is submitted for 
adjudication in open court, on the following statement of facts, which com- 
prises, so far as the facts of the case are concerned, the entire case of the 
plaintiff and defendant. 

The execution, issuance, and payment of premium of the policy sued on is 
admitted. 

The ownership and title to the building and rents are admitted to be in 
plaintiff in this cause. 

Destruction of building by fire on the 5th day of June, 1891, also admitted 
—and also admitted; 

That four months would be required to replace the property. 

That the rent note due June 1-4-1891, the day before the fire, was protested. 

That a legal tender of three days’ rent, from June 5th, 1891, to June 7th, 
1891, was made to defendant. 

That the lease of said premises was in force at the date of the fire and had 
more than four months to run before its expiration. 

Policy on file and lease are made part of this statement of facts. 

New Orleans, February 13, 1891. 
Signed, Buck, DINKELSPIEK and Hart, Attorneys for Plaintiff. 
es P. L. Fourcuy and J. M. BALDWIN, Attorneys for Defendant. 


Under the law applicable to the facts, as above stated, no error is 
found in the judgment herein appealed from, which is therefore 
affirmed with costs. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside ‘S insurance, as jurisdiction 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


PLeapiInc—TIT Le. 


In the case of Girard F. Ins. Co. vs. Boulden, which was an 
action on a policy insuring furniture in the premises referred to 
yu the case of Liberty Ins. Co. vs. Boulden, in the present number 
of the Ins. Law Journal, the Supreme Court of Alabama decided, 
on Nov. 2, 1892, that a plea merely alleging generally misrepresen- 
tations as to occupancy and ownership was insufficient. It should 
state specifically wherein they were untrue: also that the exclusion 
of an executory agreement to purchase as evidence will not be re- 
versed, where the record shows no testimony offered identifying 
the building containing the burned property with that included in 
the agreement, or that such agreement was any violation of the 
policy provisions as to title. 


AvutHority OF BeEenrEvoLent Society. 


In the case of State ex rel Royal Arcanum vs. Beuton, Auditor, 
the Supreme Court of Nebraska on October 26, 1892, furnished the 
following syllabus: 


A secret benevolent order, which issues certificates of indemnity solely to its 
members, whereby the order obligates itself to pay a stipulated sum on 
the death of any member to his widow or children or other persons de- 
pendent upon him, upon complying with all the requirements of chapter 
1s, Sess. Laws 1887, is entitled to a certificate from the auditor, au- 
thorizing it to transact business in this state, without paying the fees 
specified in section 32, c. 43, Comp. St. 


ASSESSMENT Company—DisposiTion oF F'unp. 


In the case of Kentucky Mutual Security Fund Co. et al. vs. 
Turner et al. in the Court of Appeals of Kentucky, a decision was 
rendered on November 1, 1892, to the following effect. The charter 
and by-laws provided for a mortuary fund, a security fund, and an 
expense fund. It was further provided that if the company, after 
a specified time, should be unable to pay, out of the mortuary fund, 
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the maximum indemnity called for by the certificates issued, then it 
should be the duty of the trustees to at once convert the security 
fund into money, and distribute the same “among the holders of 
the certificates then in force, or their legal representatives, in the pro- 
portion which the amount of each of their certificates shall bear to the 
amount of the whole number of such certificates in force.” Held, 
That representatives of deceased members whose certificates had 
not been paid in full out of the mortuary fund were not entitled to 
priority over living members in the distribution of the security 
fund, but that both classes were placed on equal terms, and that 
the fund should be divided among the living members and the rep- 
resentatives of such as are dead, in proportion to the amount of 
their respective certifitates. 


Premium Nore—MiIsREPRESENTATION AS TO DivipENDs. 

In the case of Cunyus vs. Guenther, decided by the Supreme 
court of Alabama, on November 2d 1892, the action was on a 
promissory note given by the insured to the agent personally for 
the first premium. Misrepresentation and fraud were alleged in 
defense, in that the agent represented that the company would allow 
an advance dividend. The court says: “It is not shown that the 
representations of fact alleged to have been made by the agent were 
false. On the contrary, the preponderance of the proof seems to 
be the other way; and the alleged statement of the agent that the 
company would allow an advance dividend, even if not fulfilled, was 
not the misrepresentation of a fact, but the mere statement of an 
intention, or a promise, to do an act in the future. A promise, 
strictly speaking, is not a representation. The failure to make it 
good may give a cause of action, but it is not a false representation, 
which will authorize a rescission of the contract:” Piedmont Land 
& Imp. Co. vs. Piedmont Foundry & Mach. Co. (Ala.) But the 
making of a promise, and having no intention, at the time, of per- 
forming it, constitutes a fraud for which a contract may be re- 
scinded. There is no such proof, however, in this record. 


. Morvat Insurance—AssEssMENT. 

In the case of Susquehanna Mut. F. Ins. vs. Mardorf, decided by 
the Supreme Court of Pennsylvania in the October Term 1892, it 
was held that evidence of the condition of a mutual company dur- 
ing a prior period was irrelevant in an action to recover assess- 
ments subsequently made, in the absence of any evidence as to its 
relevancy. ’ 
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An action after the termination of a policy to recover an assess- 
ment for losses which had been adjusted does not preclude 
another action for assessments on losses not then adjusted. 


ViststE Insury. 


In the case of Gale vs. Mutual Aid and Accident Association, the 
Supreme Court of New York, in an opinion filed January 18, 1893, 
held that where the diaphragm and recti muscles had been injured 
through a strain, it was sufficient to constitute an injury of which 
there were external and visible signs, if it could be ascertained by 
laying the hand on the body, though not visible to the eye. 


Wiruprawat or Deposits. 


The court of appeals in the case of the Lancashire Ins. Co. vs. Max- 
well, Supt., in an opinion filed March 1st, 1892, held, that the deposit 
with the imsurance department by a foreign insurance company is 
not technically the capital of the company, but a trust fund in the 
hands of an official trustee for the benefit of the policyholders in 
the United States, and constitutes a single sum. No part of the 
same can subsequently be withdrawn to reduce the deposit to the 


minimum required by law. Even if capital for certain purposes, it 
is impressed with a special trust. 


ASSIGNMENT By DEBTOR. 


It was held by the Supreme Court of Alabama in the case Fried- 
man vs. Fennell, decided February 25, 1892, that the provision in 
the code of that state authorizing a father to insure his life for the 
benefit of a minor child did not authorize the subsequent assign- 
ment to such child of a policy taken out in his own name, when 
he was in debt. Such gifts are constructively fraudulent as to 
creditors. 
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SUPREME COURT OF MICHIGAN. 





MICHIGAN SHINGLE CO. 
v8. 


STATE INVESTMENT & INSURANCE CO.* 


The policy on lumber on three docks warranted that a continual clear space 
of 150 feet should thereafter be maintained between it and any wood- 
—- or manufacturing establishment. The agent who wrote the risk 
knew that such space did not exist and could not be maintained by actual 
measurement, but decided that the conditions existing were equivalent 
to such space, and fixed the rate accordingly, and knew that no change 
had been made. 


Held, that the company was estopped from setting up a violation of the 
warranty. 


Bunxer & Carpenter and R. W. Baraer, for Appellant. 

Situ, Nims, Hoyr & Erwin, for Appellee. 

Doranp, J. 

This case was brought to recover upon an insurance policy, by 
which the defendant had insured the plaintiff upon certain lumber, 
lath, and shingles, owned by it, or held in trust or on commission, 
or sold but not delivered, piled on its mill docks Nos. 3, 4, and 5, 
at Muskegon, Mich. Among other things the policy contained a 
clause as follows:— 

Warranted by the assured that a continuous clear space of 150 feet shall 
hereafter be maintained between the property hereby insured and any wood- 
working or manufacturing establishment, and that said space shall not be 
used for handling or piling of lumber thereon for temporary purposes, tram- 
ways upon which lumber is not piled alone being excepted; but this shall 
not be construed to prohibit loading or unloading within, or the transporta- 
tion of lumber and timber products across, such clear space; it being 
especially understood and agreed by the assured that any violation of this 
warranty shall render this policy null and void. 

Within a few days after the policy was given, the insured prop- 
erty was destroyed by fire. At the time the policy was issued the 
agent who insured it knew the exact condition and location of the 
insured property, and knew that the clear space of 150 feet, actual 
measurement, did not exist, and he also knew that the assured did 
not have it in its power to control a clear space of 150 feet, as 
mentioned in the policy. He knew that the adjoining docks 1 and 
2 were being used for the purpose of piling lumber and shingles 
upon, and that it was not the intention of the assured to make any 
change in its method of conducting the business, or in the use of 


* Decision rendered, Dec. 24, 1892. 
VOL, XXII.—16. 
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the space as it was used at the time the policy was given. He also 
knew, as stated in the brief of defendant’s counsel, that in a nar- 
row straight line from the lumber on the docks to the plaintiff's 
sawmill there was perhaps a clear space of 150 feet, but that out of 
a straight line this was not so, and that between the lumber on the 
docks and Hovey & McCracken’s mill there was not a continuous 
clear space of even 100 feet. But the agent understood it, and 
knew how the docks were used and to be used. The rate of pre- 
mium to be paid for insurance upon the different docks was fixed 
by defendant’s agent with reference to the supposed risk in view 
of the manner in which the docks were used, and the distance from 
other exposures. The record shows that although the clear space 
referred to was not 150 feet, actual measurement, yet, that on ac- 
count of the situation of the property, the manner of its use, and its 
proximity to water, it was considered equivalent to that distance 
by insurance men, and the testimony clearly shows that it was so 
considered in the office of the defendant's agent, who, in full 
knowledge of the actual distance maintained and to be maintained, 
wrote the policy referred to, and placed that distance at 150 feet. 
No change was made by the assured after the issuing of the policy, 
and of this fact, also, the defendant’s agent had full knowledge. 
He resided in Muskegon, had examined this property with special 
reference to its location and to its desirability as insurance prop- 
erty, and, knowing these facts, issued the policy referred to, and 
took the premium which he charged for the insurance. The de- 
fendant insists that the clause “that there shall be hereafter main- 
tained 150 feet clear space” must be rendered literally, and with- 
out regard to the knowledge of the agent as to what the actual 
distance was, thereby asserting that it has the right to uccept the 
money of she assured, issuing its policy therefor, and lead him to 
understand that he has a valid insurance until a loss occurs, and 
then to repudiate its liability. Such a rule as this would enable it 
to affirm a contract entered into by it with full knowledge of all the 
facts in so far as such contract might be of advantage to it, and to 
repudiate it the moment it ceased to be advantageous. This is 
inequitable, and contrary to the well-established rule in reference 
to when and how the repudiation of a contract shall be made. 
The knowledge of the agent is the knowledge of the company. 

“Tf the insurer receives the premiums with full knowledge of 
facts constituting a breach of one of the conditions of the policy, 
the right to insist that the policy is forfeited for that cause is 
gone:” Mershon vs. Insurance Co., 34 Iowa, 87. In Plumb vs. In- 
surance Co. (18 N. Y., 392), where the agent of a company had 
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incorrectly filled in the measurements, he himself knowing that they 
were incorrect, it was held that bis knowledge bound the company, 
—that they were estopped to deny the assertion. Jn Rowley vs. 
Insurance Co. (42 N. Y., 557), the application stated: “I own the 
property; there is no incumbrance.” But there was a mortgage 
upon the property, of which the insurer’s agent had notice; but 
notwithstanding that notice the agent filled up the policy, setting 
forth falsely that there was no incumbrance. It was held that the 
insurers were estopped to set up the incumbrance as a defense to 
the action. In Hodgkins vs. Insurance Co. (34 Barb.. 213), the ap- 
plication stated: “The above property is owned and occupied by 
me.” As a matter of fact these words were inserted by the de- 
fendant’s agent after plaintiff had informed him as to the particular 
nature of his title and interest, which was a contract for the pur* 
chase of the land, and for which a deed was not demandable at the 
time the fire occurred. It was held that the knowledge of the 
agent was the knowledge of his concern, and that the insurers were 
estopped to defend on the ground that the interest was misstated. 
In Insurance Co. vs. Bruner (23 Pa. St., 50), the description and 
survey were made a part of the policy and a warranty on the part 
of the insured, and one of the conditions was that a false descrip- 
tion should vitiate the policy. The application failed to disclose 
mortgages to the amount of $6,000 which were upon the property. 
It stated that the works were operated by the proprietor, and 
lighted by closed lamps. The proof showed that an open light was 
used to light up with; that the works were not exclusively operated 
by the proprietor; but it was proved that the company’s agent 
knew how the building was occupied, and knew of the mortgage; 
and it was held that the plaintiff was entitled to recover. In 
Mutual Protection Co. vs. Schell (29 Pa. St., 31), insurer’s agent 
examined the premises, and wrote the description in the applica- 
tion, but nothing was said about an oven contained in the building. 
Held, that it would not avoid the policy if the material matter was 
open to view, or if the insurer’s agent had notice of it. The same 
rule was held in Insurance Co. vs. Cooper (50 Pa. St., 331). In 
Insurance Co. vs. Spencer (53 Pa. St., 353), the policy stated that 
“the risk shall not be increased without the consent of insurers.” 
The insured did increase the risk by using it for the purpose of 
distilling whiskey. It was held a question of fact for the jury 
whether the agent ought to have known from the examination he 
made, or was told, that the premises would be used for distilling, 
and, if he did know it, the company must be held to have taken 
the risks with their eyes open. In Insurance Co. vs. Merritt (47 
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Ala., 387), the application described the property as a frame steam 
sawmill and machinery contained therein. As a matter of fact 
there was a planing machine in the building, which was a class of 
property for which a higher rate of premium would nave been 
charged. The insurer pleaded that the presence of the planing 
machine was concealed. The plaintiff replied that the application 
was written by the defendant’s agent after an inspection of the 
property. It was held that the replication was good. In Franklin 
vs. Insurance Co. (42 Mo., 456), it was stipulated that the interest 
of the insured in the property must be an entire, unconditional, 
and sole ownership. The company’s agent was informed that the 
insured was only a part owner, and that the property was incum- 
bered. It was held that the company was estopped to set up the 
conditional interest as a defense to the action. In Insurance Co. 
vs. Wright (22 Ill., 462), it was stipulated that, if the interest of the 
insured was other than absolute, the insurance should be void. 
The fact was that the absolute title was held by trustees for the 
use of his wife, which fact was not stated in the policy, but the 
particulars of the title were made known to the company’s agent. 
It was held that the company was estopped to contradict the 
description stated in the policy. In Insurance Co. vs. Garfield (60 
Tll., 124), it was stipulated that if the interest of the insured be less 
than a fee it must be stated in the policy. The insured stated that 
it was a fee. The agent of the company knew that he had made a 
mortgage upon the premises to secure $10,000, and the policy was 
made payable to the mortgagee. It was held that to permit the 
company to defend on that ground would countenance the perpe- 
tration of a gross fraud. The same rule is held in Insurance Co. 
vs. Nelson, 65 Ill., 416; Insurance Co. vs. Shipman, 77 Ill., 189. In 
McBride vs. Insurance Co. (30 Wis., 562), the application was filled 
up by the company’s agent, stating the title to be in the plaintiff. 
It was held that if the agent was informed in regard to the title, 
and he inserted in the application an untruth in respect to it, the 
misrepresentation would not affect the plaintiff's right to recover; 
and in Winans vs. Insurance Co. (38 Wis., 342), where the insurer 
was prohibited, among other things, from using gasoline within the 
insured building, except by writing indorsed on the policy, it was 
proved that the agent consented that the premises,might7beflighted 
with gasoline until a change in the manner of lighting could be 
effected. The premises were consumed by fire before the change 
was made. It was held to be settled law in that state that an agent 
of an insurance company, authorized to take risks and issue poli- 
cies against fire, may waive by parol any conditions in the policies 
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issued by him. The agent who has power to accept applications 
and issue policies, but who with knowledge of the facts fails to 
state them correctly, binds the company to the misdescriptions 
made by him; and although the statements made in the application 
were untrue, yet if the insurer was informed of and knew the truth, 
and after such knowledge received the application and premium 
and issued the policy, he must be held liable, and the knowledge of 
the agent is the knowledge of the insurer: Miller vs. Insurance Co., 
31 Iowa, 216; Ayers vs. Insurance Co., 21 Iowa, 185. In Insurance 
Co. vs. Hall (12 Mich., 202), the policy prohibited keeping gun- 
powder without permission written upon the policy. It was held 
if the agent who issued the policy knew that gunpowder was kept, 
and to be kept, the contract was valid, whether permission was in- 
dorsed or not, notwithstanding the printed condition in the con- 
tract showing the agent’s authority was limited, for the company 
must be regarded as having known that gunpowder was and would 
be kept; the knowledge of the agent being the knowledge of the 
principal. It would be a fraud to permit him to issue a policy 
which they intended to treat as void if loss occurred. In Insurance 
Co. vs. Olmstead (21 Mich., 246), the application was required to 
state what, if anv, incambrances were upon the property insured, 
and the amount. There were two mortgages uponit. The com- 
pany’s agent admitted that he knew of the mortgages when he 
drew up the application. The application was made part of the 
contract and the answers were expressly made warranties. It was 
held that the failure to disclose the mortgages was to be attributed 
either to the agent’s ignorance, negligence, or fraudulent pretense; 
he was giving an indemnity when he knew he was giving none; and 
that it was fraud on the insured to take the premium; hence the 
insurers were estopped on that ground. The same rule was laid 
down in Insurance Co. vs. Lewis, 30 Mich., 41; Hall vs. {nsurance 
Co. (Mich.); Haire vs. Insurance Co. (Mich.) 

In commenting on this subject, in Insurance Co. vs. Olmstead, 
supra, Mr. Justice Cooley says: “It is true that in this case the 
paper in question was drawn by an agent, but we do not think that 
in a legal point of view the rights of the parties are any different 
from what they would be had the agent himself been the insurer. 
The insurance business of the world is done through agents almost 
exclusively, and the maxim, qui facit per alium facit per se, applies 
with special force to their acts. These agents assume to have, and 
generally do have, much more intimate knowledge of the business 
than those with whom they deal, * * * and when an agent, 
who at the time and place is the sole representative of the principal, 
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assumes to know what information the principal requires, and, after 
being furnished with all the facts, drafts the paper, which he 
declares satisfactory, induces the other party to sign 1t, receives and 
retains the insurance money, and then delivers a contract which the 
other party is led to believe, and has a right to believe, gives him 
the indemnity for which he paid his money, we do not think the 
insurer can be heard in repudiation of the indemnity, on the ground 
of his agent’s unskillfulness, carelessness, or fraud. If this can be 
done, it is easy to see that the community is at the mercy of the in- 
surance agents, who will have little difficulty, in a large proportion 
of cases, in giving a worthless policy fur the money they receive.” 
Act 149 of the Session Laws of 1881,which is an act to provide for 
a standard form of fire insurance policy, was evidently intended by 
the legislature to prevent some of the abuses complained of by 
Mr. Justice Cooley, for it is expressly stated in the act that the form 
of policy contemplated by it was for the purpose, among other 
things, of “securing fairness and equity between the insurers and 
insured,” and for the ‘avoidance of conditions, the violation of 
which by the assured would, without being prejudicial to the in- 
surer, render.the policy void, or voidable at the option of the in- 
surer.” If the end sought for by the legislature has not been 
accomplished it is no fault of the act. It is certain, however, that 
it was not thought desirable that the insurer should be furnished 
with any more avenues for the avoidance of its policies than had 
already been recognized by the courts, when dealing with the for- 
feiture clauses usually contained in policies of insurance. No 
different rule should be adopted in this class of cases than is in 
others, and the same rules in relation to estoppel and waiver 
should be applied. In this case the agent of the company knew 
the exact amount of continuous clear space kept, and to be kept, by 
the plaintiff, and decided that such clear space, in consideration of 
the situation of the property and its surroundings, was equivalent 
to 150 feet, as ordinarily understood by insurance men. He wrote 
the distance in the policy himself. He took the plaintiff's money 
for a supposable valid insurance, and led him to believe it was such. 
He knew that no change was made by the plaintiff to increase the 
actual amount of continuous clear space after the policy was issued, 
and that it was not expected by either party that he should do so 
Yet, knowing these facts, no steps were taken by him to cancel the 
policy, or to refund the money obtained from plaintiff on account 
of it. The benefits of the transaction were all retained by the de- 
fendant so long as no liability was impending, and it was not until 
after the loss occurred that a forfeiture was claimed by it. To 
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allow this to be done under these circumstances would be to permit 
a person to keep silent when he should speak, and to enable him 
to reap the benefit of his own wrongdoing after having himself 
led his victim into a trap. It must be held that the defendant is 
estopped from avoiding the policy for the reasons claimed by it- 
The judgment should be affirmed with costs. 

McGrath, C. J., and Long, J., concurred with Durand, J. 


Grant, J. (dissenting.) 

This is a suit upon a policy of insurance dated September 2, 
1890, and covering the same property as that in the case of Same 
Plaintiff vs. London & Lancashire Fire Ins. Co. (reported in this 
No.). The policy is one knownas the ‘Michigan Standard,” being 
the one required by the Michigan statute. Its terms are identical 
in language with that of the London & Lancashire Fire Insurance 
Company. The warranty for the maintenance of 150 feet clear 
space is the same. The only difference between the facts of the 
two cases is that in this case the policy covered the lumber upon 
docks 3, 4, and 5, while in the former, case the policy covered the 
lumber upon all the docks. The declaration was in the usual form, 
and alleged that the plaintiff had in all respects complied with the 
terms of the policy. This, of course, was an allegation that it had 
preserved 150 feet clear space between the property insured and 
“any woodworking or manufacturing establishment, and that said 
space had not been used for handling or piling lumber thereon for 
temporary purposes, tramways alone being excepted.” The policy 
also provided that this clause should not be construed to prohibit 
loading or unloading within, or the transportation of lumber or 
timber products across, such clear space. The defendant intro- 
duced no testimony. 

The evidence on the part of the plaintiff tended to show that it 
maintained a clear space of 150 feet in a direct line from its lumber 
on docks 3, 4, and 5 to its mill. That it had been carrying on busi- 
ness there for several years. That it had never paid any attention 
to space between material stored on docks 1 and 2 and its mill. 
That the customary rate of insurance on docks 1 and 2 was 5 per 
cent, and on docks 3, 4, and 5, 23 per cent. To the east of dock 1 
were situated the docks and saw-mill of another company, with a 
clear space of less than 100 feet between. The agent of the de- 
fendant company visited the premises in the fall of 1889, and while 
both of these mills were in operation, for the purpose of examin- 
ing the risk. That he was frequently upon the premises in the 
summer of 1890 and was familiar with the use made of docks 1 
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and 2, upon which shingles manufactured at plaintiff's mill were 
piled for shipment. Plaintiff's agent was asked to state how insur- 
ance men regarded and treated the space maintained by the 
plaintiff between the material piled on docks 3, 4, and 5 and the 
mill. His reply was: “Why, if we maintained a space between 
the material piled on docks 3, 4, and 5 and our own mill, that was 
full indication of the requirements of the policy.” One Easton, a 
local insurance agent, testified that he knew the use to which 
these docks were put, and that the rate of $2.75 per hundred on 
docks 3, 4, and 5 was because there was 150 feet space from the 
mill. On cross-examination the witness was asked: “ When you 
say that that rate was fixed because it was more than 150 feet from 
any woodworking or manufacturing establishment, you mean that 
it was because there were more than 150 feet of clear continuous 
space between the property rated and such an institution, do you 
not? Answer. I mean to say that there was 150 feet space between 
the shingle company’s mill and this lumber. Question. In fixing 
the rate at $2.75 on lumber, it is established only in such cases 
where it is at least 150 feet of continuous clear space between the 
property rated and such an establishment, is it not? A. I don’t think 
there was 150 feet space. Q. You don’t answer my question, A. 
That is the basis the rate is fixed.” One Wood, another local insur- 
ance agent, testified that he thought the space between dock 1 
and the westerly dock of the adjoining mill owners, which was less 
than 100 feet, was considered equivalent to 150 feet. He further 
testified that some times dock 1 and 2 were covered with shingles 
and sometimes they were not, and that they varied at different times 
in amount and in places where they were piled, according as they 
were manufactured and shipped. In reply to the question whether 
in placing insurance under the circumstances it would be expected 
by insurance men that the material on docks 1 and z should be 
removed, or whether he would simply expect to maintain substan- 
tially the same conditions as existed at the time the insurance was 
effected, this witness said: “ That would be considered as maintain- 
ing itat the time insurance was effected by some insurance men, 
I don’t know that all would consider it so.” All this testimony was 
received under objection and exception. At the time of the fire, 
shingles were piled upon docks 1 and 2 to within 25 or 30 feet of 
the mill, and lumber was also piled upon the docks of the adjoining 
mill owner to the west. The above is the substantial statement of 
all of the material testimony. 

The court submitted the case to the jury, and the theory upon 
which this was done appears in the following portion of his charge: 
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“The main controversy in question for you to decide is whether or 
not the plaintiff did maintain, during all the time this policy of in- 
surance was in force,—that is, from the time it was issued up to and 
including the time of the fire,—this continuous clear space of 150 
feet between the property insured on these three docks and any 
woodworking or manufacturing establishment, according to the true 
intent and meaning of that language as employed in that policy, 
and as the parties understood it. The plaintiffs claim that they 
did. The defendant claims that they did not. To entitle the 
plaintiff to recover, it must have satisfied you by a fair preponder- 
ance of the testimony in the case that it did maintain that clear 
space. Now, the contention is right there. The plaintiff says, ‘We 
did maintain it; we made the contract; we don’t deny it; it is there 
just as it reads; but we insist that we did maintain that space just 
as we understood it, and just as you understood it,—just as you 
knew we understood it.’” The jury found a verdict for the plaintiff. 
The facts were undisputed, and the question was one of law to be 
determined by the court. The jury must have found that the 
plaintiff and defendant’s local agent understood and agreed that 25 
or 30 feet between docks 1 and 2 and the mill was the equivalent of 
the 150 feet provided by the contract, and that the space of 96 feet 
between dock 1 and the next dock to the west was also the equiva- 
lent of 150 feet. The warranty was not one as to existing facts, 
but of conditions to be maintained in the future. There is nothing 
upon this record to show, nor is it claimed, that the plaintiff did not 
fully understand the terms of its contract. It knew that it had 
agréed to maintain 150 feet clear space. The condition was not 
impossible of performance. The result of this holding would be to 
set aside the plain and unmistakable terms of a contract, and sub- 
stitute therefor by implication another and. entirely different con- 
tract. The warranty was not affirmative, but promissory, in its 
character. If this be the rule, then if plaintiff had been in the habit 
of keeping a pile of timber midway, and in a direct line, between 
these docks and its mill, and the defendant’s local agent had known 
this when the policy was issued, the subsequent maintenance of 
such a pile of lumber would not have vitiated the policy, and the 
space would be held to be the equivalent of 150 feet clear space. 
Again, if there had been another millor woodworking establishment 
situated 20 feet, or any number of feet less than 150, to the north- 
ward of docks 3, 4, and 5, this must in law be held to have been the 
like equivalent. Many other illustrations will readily suggest them- 
selves to show the consequences of such arule. Mr. May, in his 
work on Insurance (section 156), says: “ One of the very objects of 
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the warranty is to preclude all controversy as to the materiality or 
immateriality of the statement. The only question is, has the war- 
ranty been kept? There is no room for construction, no latitude, 
no equity. If the warranty be a statement of fact, it must be liter- 
ally true; if a stipulation that a certain act shall or shall not be 
done, it must be literally performed.” Plaintiff averred that it had 
kept 150 feet clear space. It did not allege that in one direction it 
kept only 25 or 30 feet, or that in another it kept only 96 feet, and 
that this was understood and agreed to be the equivalent of 150 
feet. No such issue was framed for trial. If this clause had been 
inserted in the contract by fraud or mistake, plaintiff's remedy 
would have been in equity to reform the contract. The testimony 
admitted to change the express terms of the contract was incompe- 
tent. It did not tend to show any fraud or mistake, nor refer to any 
statements of the agents of either party affecting the question. 
When a principal has received a contract, made in his name by his 
agent, which on its face has but one meaning, such contract cannot 
be changed or avoided by showing a custom of business prior to 
the contract, and leaving a jury or court to infer that something 
else was meant. This case is in my judgment clearly ruled by 
Michigan Shingle Co. vs. London & Lancashire Fire Ins. Co., supra. 

It is the duty of courts to interpret contracts, not to make them. 
When the language is susceptible of but one meaning, courts have 
no right to say that the parties meant something else. This is not 
a case where the insured disclosed his title to the agent of the in- 
surer, and the agent neglected to disclose it to his principal, as 
was the case in Rowley vs. Insurance Co. (42 N. Y., 557); Hodgkins 
vs. Insurance Co. (34 Barb., 213); Franklin vs. Insurance Co. (42 Mo., 
456); Insurance Co. vs. Wright (22 IIl., 462); Insurance Co. vs. Gar- 
field (60 Til., 124); Insurance Co. vs. Olmstead (21 Mich., 246); Mc- 
Bride vs. Insurance Co. (30 Wis., 562); nor the failure of the agent 
of the insurer, who wrote the application and took the risk, to insert 
in it that a planing mill was used in the mill, as was the case in In- 
surance Co. vs. Merritt (47 Ala., 387); nor of the parol waiver of a 
condition in the policy by the agent till a change could be made to 
correspond with its terms, as in Winans vs. Insurance Co. (38 Wis., 
342); nor where the insured was induced by the agent to believe that 
he could keep gunpowder, which was prohibited by the policy, as 
in Insurance Co. vs. Hall (12 Mich., 213). These cases, and many 
like them, are based upon the fact that there is a difference between 
the representations in the policy and the actual facts existing at the 
time, or that there was an express waiver by the agent of a condi- 
tion in the policy. In the present case there was no misrepresenta- 
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tion, no misunderstanding, no statement made to induce the assured 
to believe that his contract meant other than it read, or that.it 
would be relieved from the full performance of its provisions. 
Plaintiffs warranty was not that a certain state of facts existed, but 
that a certain state of facts would exist in futuro. If it did not 
desire such a contract it should bave declined to make it. It cannot 
now be heard to say to the defendant: “ You knew that I did not 
intend to keep my warranty, and therefore are estopped to say that 
I did not keep my contract.” 

Judgment should be reversed and no new trial ordered. 

Montgomery, J., concurred with Grant, J. 


nn a ee 


SUPREME COURT OF NORTH CAROLINA. 


PIONEER MANUFACTURING CO. 
vs. 


PHCENIX ASSURANCE CO., or Lonpon.* 


Where a policy insures various items in specific sums, the plaintiff, though he 
alleges a total loss, may abandon such claim as to some of the articles, 


the cause of action being divisible, and proofs are admissible to show 
partial loss. 


Where a demand for arbitration is made as to certain articles, and is refused, 
action may be maintained if the claim on such articles be abandoned. 


Where questions submitted to a jury have become immaterial by reason of 
such abandonment, their failure to answer is also immaterial. 


Where waiver may be proved if not pleaded. 


Statement of facts by Merrion, C. J. 


This action is founded upon a policy of insurance whereby the 
defendant insured the plaintiff as to certain property therein 


specified against loss by fire. The following is so much of the 
policy as need be reported :— 


This policy of assurance witnesseth that the Pioneer Manufacturing Com- 
pany, having paid to the Phenix Assurance Company of London the sum of 
$84, for insurance from loss and damage by fire (subject to the agreements 
and conditions herein contained) of the property hereinafter described, in the 
place or places herein set forth, and not elsewhere, to the amount hereinafter 
mentioned, not exceeding upon any one article the sum specified on such ar- 
ticle, namely: Pioneer Manufacturing Company: $166.66} on the one-story 
frame, tin-roof, main factory building, with sheds‘and engine-room attached; 
$1,066.663 on fixed and movable machinery, including saw-mill and fixtures, 
saw-tables, shafting, gearing, belting, and all teols and implements contained 

“®* Decision reuuereu, March 8,182... |. 
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in above-described building; $533.33} on engine and two boilers, including 
inspirator and connections in engine-room attached to main building; $26.663 
on water-tank and connections, about ten feet south of main building; $66.663 
on frame tin-roof shed, twenty feet north of main building; $133.334 on mate- 
rial manufactured and in process of manufacture, under shed and in store- 
house attached; $20 on frame tin-roof office building, about twenty feet from 
main building $20 on platform scales and fixtures therein and thereto at- 
tached; $66.663 on frame shingle-roof building, attached to shed above 
described, and used as storage-house; on plow and machinery castings 
contained in said store-house. $2,100. One year, at’4 per cent. $84. All 
occupied by the assured for the manufacture of articles from hard wood, and 
known as the “‘ Pioneer Manufacturing Company’s Works,” situate on grounds 
leased by them on west side of West Street, near North Carolina Railroad 
depot, in the city of Raleigh, N. C. It is understood that a night watchman 
shall be kept on duty during the life of this policy. $2,100 total. $13,650 
additional concurrent insurance. Now, know all men by these presents that 
from the 2d day of October, 1886, at 12 o’clock noon, to the 2d day of October, 
1887, at 12 o’clock noon, the capital stock and funds of the said Pheenix As- 
surance Company of London shall be subject and liable to pay, reinstate, or 
make good to the said assured, heirs, executors, or administrators, 
such loss or damage as shall be occasioned by fire to the property above 
mentioned, and hereby insured, not exceeding in each case, respectively, the 
sum or sums hereinbefore severally specified and stated against each property. 

The facts and grounds of exception necessary to an understand- 
ing of the opinion sufficiently appear in the latter. There was a 
verdict and judgment for the plaintiff, and the defendant, having 


excepted, appealed to this court. 


Joun W. Hinspate and F. H. Busser, for Appellant. 
Barrie & Morpecat, for Appellee. 


Merriwoy, C. J. (after stating the facts.) 

The court properly declined to submit to the jury the issues of 
fact proposed by the defendant in respect to “the engine, two boil- 
ers, with inspirator and connections.” These things had been 
eliminated from the complaint before the trial began, for reasons 
that will presently be stated. They were not in question, and 
hence all such issues were immaterial. Indeed, it would have been 
improper to submit them, because they would have tended more or 
less to mislead and confuse the jury as to the inquiries they were 
charged to make. The plaintiff alleged in its complaint the total 
loss by fire of the property insured by the policy sued upon, except 
an engine and two boilers, which were greatly damaged. Before 
the trial began the court allowed the plaintiff to enter on the record 
that it abandoned so much of its claim and demand as had reference 
to and embrace “the engine, two boilers, inspirator, and connec- 
tions.” The defendant, insisting that the cause of action was single, 
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and not divisible, excepted. This exception is not tenable. The 
policy of insurance sued upon embodies a single contract of insur- 
ance, but it does not insure the several articles and kinds of prop- 
erty specified and clessified in it as constituting a single item and 
subject of insurance. It plainly and of purpose classified and 
specified numerous items of property, and the sum of money for 
which they are severally insured; the purpose being to make order, 
convenience, and, in part at least, to enable the insured, on the one 
hand, to sue for and recover damage as to any of the several items, 
and on the other hand, to the end the insurer may the more readily 
protect himself by showing that certain items were not destroyed, 
or were not wholly so, or were not injured at all. Although the 
plaintiff alleged a total loss of the property, if on the trial he could 
not prove such loss he might prove a partial loss; that certain items 
specified were wholly lost; that others were injured and rendered 
valueless, or partially so; and the defendant might show, as matter 
of defense, that certain items or pieces of property were not de- 
stroyed, or were only slightly damaged. The nature and terms of 
the contract of insurance in this case, and the purpose of the action, 
contemplate and intend that the plaintiff may recover, and the de- 
fendant may make defense, as just indicated. The formal entry of 
abandonment of claim as to the particular things mentioned was 
really not necessary, but it did no harm or prejudice to the defend- 
ant; indeed, it served the good purpose of putting controversy, as 
to them, out of the case; and, thus out of the case, all issues as to 
them, and all evidence bearing upon and in respect to them, were 
unnecessary, irrelevant,and improper. The plaintiff formally ceased 
to claim damages under the contract on account of them. 

The policy of insurance, among other things, provides that “if at 
any time differences shall arise as to the amount of loss or damage, 
or as to any question, matter, or thing, or arising out of this in- 
surance, every such difference shall, at the written request of either 
party, be submitted, at equal expense to each of the parties, to two 
competent and impartial persons,” ete. Differences arose as to the 
extent of loss and damage as to “the engine and two boilers, with 
the inspirators and connections,” and the defendant demanded in 
writing that these differences be submitted as above provided. 
The plaintiff declined to so submit the same. Afterwards, in.this 
action, it was decided that the plaintiff could not maintain its action 
until such submission had been made: See Pioneer Manufg Co. vs. 
Phoenix Assur. Co., 106 N. C., 28. The defendant insists that, 
although the plaintiff abandons its claim as to the things last men- 
tioned, it cannot maintain this action, because it so refused to submit 
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the difference mentioned. But the policy does not so provide, 
nor, as we have seen, is there anything in the nature and purpose 
of the contract embodied in it that prevents the plaintiff from main- 
taining his action as to so much of the cause of action alleged as is 
not embraced by the defendant’s demand that certain specified 
differences be submitted to arbitration. :This action was not 
founded solely upon the latter account; its compass and purpose 
extended to all damages sustained by the plaintiff on account of all 
loss insured against by the policy. If the plaintiff could not for 
any cause recover as to loss sustained on a particular account, he 
might nevertheless recover as far as the merits cf the case in his 
favor would allow. The failure to maintain the action successfully 
as to damages sustained on a single, among many, accounts did not 
necessarily put an end to it. It continued for all proper purposes. 
Nor did this court decide otherwise when this case was before it by 
a former appeal. For the present purpose, it decided no more than 
that the action could not be maintained as to so much of the cause 
of action as was embraced by the defendant’s demand that cer- 
tain differences be submitted to arbitration. We cannot conceive 
of any just, or even plausible, reason why, as to a second cause of 
action or other separate items of damage sustained, the action 
might not be made available. Indeed, it ought to be continued 
until it completes its purpose as nearly as practicable. We are not 
called upon to decide whether the plaintiff could in any case main- 
tain a second action upon the same policy, as to items of loss not 
embraced by this action, but embraced by the policy. 

The defendant alleged in its answer that the plaintiff had failed, 
upon demand, to furnish it “with plans and specifications of the 
building destroyed,” and “ with plans and specifications of the one- 
story, frame, tin-roof, main factory building, with shed and engine- 
room;” and that it also failed to furnish “the duly-verified certifi- 
cate of some reliable and responsible builder as to the actual cash 
value of the building insured immediately before the fire.” The 
plaintiff on the trial produced evidence tending to prove that it had 
furnished proof of its loss as required by the policy, except in the 
respects above mentioned; and it also offered evidence tending to 
prove that it had furnished specifications of the buildings mentioned 
as far as it could, by reasonable diligence, do. It further produced 
evidence to prove that the defendant had waived the demands 
aboved mentioned. The court admitted evidence tending to prove 
such waiver, and submitted pertinent issues to the jury in that re- 
spect. The defendant objected to this evidence and the submission 
of such issues, because there was no allegation of such or any waiver 
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in the complaint; and, further, upon the ground there was, as it in- 
sisted, no evidence of a waiver. Where a party relied upon a 
waiver of something required to be done, incident to a cause of 
action, particularly in respects material and important, he should 
allege the same in proper connection in the pleadings, and it would 
be safer and better to do so-in all cases. But where, on the trial in 
the action, he fails to prove sufficiently his compliance with some 
requirement that does not affect the real and substantial merits of 
the matter in controversy, there is no sufficient reason why he may 
not at once suggest and prove. the waiver if he can, and thus help 
out his defective proofs. Ifthe party offering such proof had been 
negligent, the court might decline to admit the same, and, if the 
opposing party should be surprised, it might, in a proper case, 
allow a mistrial on just terms as to costs. The court might also allow 
appropriate amendments of the pleadings. Such practice can do no 
harm, and in many cases it might promote the ends of justice. It 
is quite in harmony with the liberal spirit of the Code of Civil Pro- 
cedure, made manifest in many of its provisions. In such case it is 
not necessary that a pertinent issue be submitted to the jury, but 
the court may do so in its discretion, with a view to convenience, 
and the more distinctive and intelligent ascertainment of the fact, 
unless where, in possible cases, a party might suffer prejudice from it. 

The defendant’s counsel insisted earnestly, on the argument, that 
there was no evidence on the trial of such waiver suggested by the 
plaintiff. We have carefully examined the evidenze sent to this 
court, and are clearly of opinion there was such evidence, as well as 
evidence to the contrary. The jury, acting upon the whole, ren- 
dered their verdict upon the material issues favorable to the plaint- 
iff. The defendant propounded to the plaintiff, as it might do 
under a provision of the policy, certain questions which it failed to 
answer. It is insisted that such failure is fatal to the plaintiff's 
recovery. This contention is unfounded. The evidence and in- 
formation intended to be elicited by these questions were not perti« 
nent or material on the trial. They related to the “engine and two 
boilers, including inspirator and connections.” As we have seen, 
these things were eliminated from the action, and all inquiry con- 
cerning them was immaterial and irrelevant. There are numerous 
exceptions, several of which were properly abandoned on the argu- 
ment. The others are disposed of by what we have said, except 
such as are unimportant and plainly without merit. 

Judgment affirmed. 

Clark, J., did not sit on the hearing of this appeal. 





Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 


GREENE FT AL. 


v8. 


NORTHWESTERN LIVE STOCK INS. CO.* 


The policy insured against the loss of a horse by death due to disease or acci- 
dent, and provided that insured should employ a veterinary surgeon, if 
possible, and provide the best care and at once notify the company or its 
nearest agent in case of sickness, otherwise no liability would attach. 


Held, That where a horse was taken sick with pink-eye, and a veterinary 
surgeon was summoned and the horse died eight days later, without giv- 
ing the required notice, there could be no recovery. 


A promissory note was given for the premium and was not paid when due, 
suspending the policy according to its terms. 


Held, That acceptance of payment after the sickness of the horse, in ignorance 
of the fact, did not revive the policy. 


Another premium note came due after the death of the horse, and was for- 
warded to the company. 


Held, That the retention of the money temporarily, with its subsequent re- 
turn, was not a waiver of forfeiture. 


Havurrman & Guernsey and J. E. Corer, for Appellant. 
Ainsworth & Hopson and J. Larkin, for Appellees. 


Rorurock, J. 


1. The policy upon which the suit is founded was issued to A. V, 
Lewis on the 22d day of May, 1889. It insured Lewis for one year 
against loss by death, caused by disease or accident, occurring to a 
bay stallion. The amount of the insurance was $700, and it was 
provided in the policy that the loss, if any, should be paid to Green 
Bros., as their interest may appear. The stallion died from disease 
on the 22d day of July, 1889, and on the 15th day of January, 1890, 
Lewis assigned the said policy to the plaintiffs. One defense to the 
policy is founded upon a clause therein, which is as follows:— 

That the said assured has agreed and is required to use all due diligence, 
precaution, and care in use, and for the safety, health and preservation of 
said live stock, and, in case of sickness or accident, the holder of this policy 
agrees to promptly summon to his aid the best veterinary surgeon to be had 
in the vicinity, or, if none can be had, to otherwise provide the best available 
care and attention; otherwise this insurance shall be void; and he shall at 
once notify this company or its nearest agent of the fact of such sickness or 
accident. - 

The stallion became sick on the 14th day of July, 1889, with a 
disease known as “ pink-eye,” the symptoms of which disease were 


s Decision rendered, Jan. 28, 1893. 
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manifested by stiffness in his limbs. After that, and up until his 
death, his eyes were swollen and watered, and were of a pinkish 
color. His legs and chest were also swollen. On the day the horse 
was taken sick, a veterinary surgeon was summoned to attend him. 
He was called from a distance of about six miles. He examined 
the animal, and prescribed for him, and left with the understanding 
that he was to return. He did return four days afterwards, and 
gave no prescription, because he thought the horse was better. 
Under the terms of the policy, if the insured failed to comply with 
the provisions requiring notice of sickness or accident, there could 
be no recovery for the death of the horse; and it is conceded that 
no notice of the sickness was given. The court instructed the jury 
upon this feature of the case as follows: “The policy insures 
against loss by death, caused by sickness or accident; and any ill- 
ness or accident of such a character that no danger of death is 
thereby suggested to the assured, as a reasonable man, is not the 
sickness or accident contemplated by this stipulation. But if this 
illness or accident is of such a character as to indicate to the as- 
sured, as a man of ordinary reason, that such illness or accident en- 
dangers the life of the animal, the stipulation under consideration 
would require notice of such sickness or accident to be given to the 
company or its agent.” In our opinion, this direction to the jury 
was erroneous, when applied to the undisputed facts of the case. It 
is not our purpose to review the evidence. The fact is undisputed 
that the horse was sick and diseased on the 14th day of the month. 
There were unmistakable evidences of disease from that day until 
the day he died. It is true that the condition of the horse was 
better a Gay or two before he died. But the evidence of disease 
was plainly manifest from the day it was discovered until its fatal 
termination. It was not the case of a mere scratch by way of 
accident, or of a mere slight attack of cholic, or the like. It wasa 
marked disease, which continued for more than a week, and then 
terminated fatally. It was stated in the proofs of loss that the 
horse was taken sick on the 14th day of July, 1889, and that he died 
on the 22d day of that month; that he was taken by “stiffness and 
swollen legs,” and his eyes “ were much swollen, and pink color, with 
hard breathing, with eyes running water.” It appears to us that 
under such a state of facts there was no question which the plaintiffs 
were entitled to have submitted to the jury. The provision of the 
policy under consideration is absolute. It is the contract which 
the parties made, and are required to perform, and it cannot be ex- 
plained away or evaded by releasing one of the parties from the 


observance of its plain provisions. 
Vor. XXIL—17. 
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2. Another defense interposed is founded upon an alleged sus- 
pension of the policy by reason of non-payment of premium. At 
the time the insurance was effected, Lewis gave to the defendant 
his promissory note for the sum of $18, payable on the Ist day of 
July, 1889. The defendant duly notified him of the time when 
said note would become due. The note was not paid when it be- 
came due. On the 15th day of July, 1889, Lewis transmitted the 
money to the defendant in payment of the note, and gave no notice 
that the horse was then sick. There is no question that the failure 
to pay the note suspended the policy. The defendant claims that 
the acceptance of the money in payment of the note, in ignorance 
of the fact that the horse was then sick, did not revive the policy. 
The court instructed the jury that if the horse was then “sick, in 
such sense that it was the duty of the assured to notify the com- 
pany of such sickness, and the assured, in sending the money, in- 
tentionally concealed the fact of the sickness of the horse, such pay- 
ment would not revive the policy.” In view of the fact that we - 
have found that the company should have had notice of the sickness, 
this instruction was not authorized by any evidence in the case. 

3. There was another premium note, which became due after the 
horse died. The assured forwarded the money to the company to 
pay this note, and it was received and retained for a time, when it 
and the money received on the note which was not paid when due, 
were tendered to the assured. It is claimed in behalf of plaintiffs 
that the defendant thereby waived the right to set up the defenses 
upon which it relies in this case. The court instructed the jury 
that, if the assured forfeited his rights under the policy in the 
manner alleged by defendant, the receipt and retention of this 
money is not a waiver of defendant’s right to take advantage of 
such failure in this action. As we have found that the assured had 
forfeited his rights, there could be no waiver. The policy was sus- 
pended for non-payment of the premium note which became due 
July 1, 1889, and it was not revived by a payment received by the 
company when the horse was sick, and in ignorance of the sickness. 
It is true the money which was paid on both notes was afterwards 
tendered to the assured. This was not a tender of part of the 
amount which the assured claimed for the loss. The tender was 
made within a reasonable time after the proofs of loss were made, 
which -showed that the horse was sick when the second note was 
paid, and it was made to avoid any claim of waiver. And there was 
no duty devolving on the defendant to deposit the tender with the 
clerk of the district court. As we have seen, the defense was com- 
plete without that. The judgment of the district court is reversed. 





Martin vs. Farmers’ Ins. Co. 


SUPREME COURT OF IOWA. 


MARTIN 
v8. 


FARMER®S’ INS. CO., or CEDAR Rapips.* 


Where the policy was on a dwelling, but through a mistake in the description 
it was located on a lot a quarter of a mile distant from that described in 
the policy, the mistake may be corrected in equity, but in an action at 
law where an insurance on the property is denied, and nothing contrary 
to this denial is alleged by plaintiff, evidence is inadmissible to prove the 
mistake and there can be no recovery. 


The contract between the agent and the company provided that, in consid- 
eration of a certain commission, he should work such territory as should 
be assigned, and be governed by instructions from the company. Under 
a prior certificate, he had been constituted an agent to solicit insurance 
and receive premiums. 


Held, That he was not a general agent with authority to waive the policy 
provision against incumbrance. 


F. C. Hormet, for Appellant. 
Brown & MituEr, for Appellee, 
Rosryson, C. J. 

The policy in suit is dated July 12, 1888, and purports to insure 
plaintiff against loss or damage by fire or storms to the amount of 
$583 on a frame dwelling-house and certain personal property, 
while therein, and on other property, which need not be specified, for 
the period of five years from the 10th day of July, 1888. The 
dwelling-house is described in the policy as situated on “lot one in 
block two, of Albion, Marshall County, Iowa.” The plaintiff claims 
that on the 29th day of December, 1888, the house and a portion of 
the personal property therein which was covered by the policy of 
insurance were destroyed by fire, and that due notice and proof of 
the loss were given to defendant. The issuing of the policy is ad- 
mitted by defendant, but it denies that it ever received verified 
proofs of loss, and avers that at the time of the fire in question the 
policy was void by reason of a mortgage which plaintiff had given 
on tbe dwelling-house without the knowledge of defendant, and 
contrary to the conditions of the policy. The answer also denies 
explicitly that any dwelling-house or other property on the lot 
named was destroyed or damaged by fire. The reply admits the 
making of the mortgage after the policy was issued, but alleges 
that an agent of defendant, with ample power to take risks, waive 
~* Decision rendered, Feb. 3,182. 2 £ 2........+.°«= 
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forfeitures, and cancel policies, informed plaintiff at the time the 
mortgage was given that it would not affect the insurance, and 
waived the giving of the same and the forfeiture clause in the 
policy. 

1. The evidence tends to show that the policy was intended to 
cover the property destroyed; also that the premises on which it 
was situated were not described in the policy, but were bounded by 
lines described as follows: ‘Commencing sixteen rods south of 
the north-east corner of the south-east quarter of the north-west 
quarter of section six, in township eighty-four north, of range 
eighteen west; thence running south one hundred forty-two feet; 
thence west twenty rods; thence north one hundred forty-two feet; 
thence east twenty rods, to the place of beginning.” These 
premises are situated more that one-fourth of a mile from the lot 
described in the policy. There is also evidence which tends to 
show that the agent of defendant who took the application for in- 
surance was to some extent responsible for the mistake in the de- 
scription; but that there was a mistake, and that the policy was 
intended by plaintiff and the agent to cover the property destroyed, 
we may regard as established beyond question. It is insisted, how- 
ever, that the policy must be corrected to conform to the intent of 
the parties before a recovery thereon can be had. That the mis- 
take might have been corrected by a court of equity is clear, but 
whether there could be a recovery on the policy in any case before 
it is reformed we need not determine. In this case there is no plea 
of estoppel or other plea to which the evidence in regard to a mis- 
take is reievant or material. It is only necessary to say that under 
the issues’ joined proof that the property destroyed was not de- 
scribed in the policy is fatal to a recovery by plaintiff: Zimmer- 
man vs. Insurance Co., 76 Iowa, 254; Collins vs. Insurance Co., 
(Minn.); Landers vs. Cooper (N. Y., App.) 

2. The policy contains a provision to the effect that an incum- 
brance of the insured property, made after the beginning of the 
term of insurance without the consent in writing of the secretary 
of defendant, should render the policy void. In November, 1888, 
plaintiff gave a mortgage on the premises which he had intended 
to have described in the policy, without the consent of the secretary 
named. Itis claimed, however, that an agent of defendant con- 
sented to the giving of the mortgage, and waived a forfeiture by 
reason of it. It is shown that an agent named Warring took the 
application for the insurance, and that he was present when the 
mortgage was given. Plaintiff testifies in regard to a conversation 
had at that time with Warring as follows: “I asked Mr. Warring 
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if that mortgage would make any difference in regard to the insur- 
ance policy, and says he, ‘ No, sir; I think not.’ * * * He told me, 
when I asked him that question, that he did not think it made any 
difference with the company; that the mortgage didn’t make any 
difference. * * * I did not ask him if I should write to the com- 
pany. Iasked him if it would make any difference with the com- 
pany whether I notified them of this mortgage or not. Says he, 
‘I think not.’” These extracts contain substantially all the evidence 
in regard to the alleged waiver by the agent. Without .determin- 
ing what effect should be given to his statements, if he were duly 
authorized to waive requirements of the policy, we search the 
record for proof of his authority, and find two papers relating to 
his agency. One is a certificate issued by the defendant, the body 
of which reads as follows:— 


This certifies that O. W. Warring, of Albion, Marshall County, Iowa, is 
authorized to receive applications for insurance in the Farmers’ Insurance 
Company of Cedar Rapids within the state of Iowa, in accordance with in- 
structions given and furnished to him from said company from time to time, 
through its president or secretary; to transmit premiums therefor to the sec- 
retary of the company until the 31st day of January, A. D. 1889. 


This was dated January 9, 1888. The other paper contains the 
following :— 

Memorandum of agreement between O. W. Warring * * * and the Farm- 
ers’ Insurance Company, witnesseth, that the said O. W. Warring, being duly 
appointed agent for the Farmers’ Insurance Company, hereby agrees to de- 
vote his whole time and attention to the interests of said company, and to 
faithfully work such territory as may be assigned to him, and to work exclu- 
sively for said company, until January 31st, A. D. 1888, and at all times to 
be governed by the instructions received from time to time from the officers 
of said company, four north-east townships of Marshall County, Iowa. In 
consideration of which the Farmers’ Insurance Company agrees to pay said 
O. W. Warring 2 per cent commission on all farms and detached dwelling 
business received from him during the continuance of this agreement and 
accepted by the company. It is further agreed and understood by both par- 
ties hereto that in all cases where it does not appear from the application 
submitted that the applicant is good and responsible for the payment of the 
note or notes tendered in the payment of the premium under the laws of. 
Iowa, that the above specified commission shall not be due and payable until 
such note or notes be actually paid to the Farmers’ Insurance Company, when 
it shall be payable. It is further understood and agreed by both parties that 
all commissions not deferred under this agreement shall be payable at the 
close of cach month. It is further understood that this agreement may be 
terminated by either party on giving thirty days’ notice in writing. 

This instrument was dated April 28, 1887. The policy was not 
delivered by the agent, but was sent to plaintiff by mail from Cedar 
Rapids by the defendant. The authority of the agent was contained 
in the writings we have set out. Plaintiff contends that it was that 
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of a general agent. We do not think the writings will bear that 
construction. The one first given confers power only to receive 
and transmit to the defendant applications and premiums in ac- 
cordance with instructions furnished from time to time. The 
second paper in the order in which we have given them was the 
first in force, and specifies the manner in which the agent shall dis- 
charge his duties, designates the territory in which he 1s to labor, 
and fixes his compensation and the times ofits payments. If it 
contains anything in conflict with the certificate, the latter must 
prevail. But it is our opinion that there is no conflict; that the 
certificate was designed to confer and limit the powers which the 
agent was to exercise; and that he was authorized to act as a solicit- 
ing agent only, without the power to issue policies or waive their 
provisions. The giving of the mortgage without the consent of the 
secretary c perated to terminate the policy. There is some claim 
that there is evidence to show that the premises owned by plaintiff 
were properly described as a lot, and that the mortgage was not on 
the insured property; but the conclusions we have announced are 
clearly authorized by the record, and the evidence relied upon to 
show to the contrary was not sufficient to raise an issue for the 
determination of the jury. 

3. Some objection is made to the assignment of errors, but we 
find it sufficient. What we have said disposes of the controlling 
questions in the case. 

The judgment of the district court is reversed. 


SUPREME COURT OF OREGON. 


HARDWICK 
v8. 


STATE INS. CO.* 


In an action based on an alleged preliminary contract for a policy on the usual 
terms, which the company refused to issue, and on breach of contract, 
the company, having failed to issue the policy, can claim no exemption by 
reason of any provision it might have contained if issued. 

Where there was evidence tending to show that the agent acted within the 
scope of his authority and insured was ignorant of any limitations, the 
question of authority was for the jury. 

Where the agent, at the time of contracting, consented to a proposed future 
mortgage, such mortgage will not invalidate the policy. 


* Decision rendered, Dec. 19, 1892. 
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W. D. Fenton, for Appellant. 

H. Hurtey, for Respondent. 

Bean, J. 

This is the second appeal in this case, and there is no substantial 
difference in the issues and facts as now presented, so far as any 
questions arising on this appeal are concerned, from those on the 
former appeal, except as hereafter noted. The cause was reversed 
on the former appeal, and a new trial ordered, because the com- 
plaint did not state facts sufficient to constitute a cause of action, 
for the reason that it failed to allege that plaintiff had an insurable 
interest in the property at the date of the contract and time of the 
loss, or had paid or tendered the premium agreed by him to be 
paid; and in the opinion then delivered it became necessary for us 
to consider at considerable length the law of principal and agent, 
as applied to the facts of this case, and it is therefore unnecessary 
for us to again enter upon a discussion of the question., An amended 
complaint was filed in thé court below in terms the same as the 
original, except that it contains an averment of plaintiff's insurable 
interest, and of a tender of the premium. Upon issue joined a trial 
was had, resulting in a verdict and judgment in favor of the plaint- 
iff, from which defendant appeals. 

Although the notice of appeal contains numerous assignments of 
error, the most important of them are based upon the theory that 
this is an action on an oral contract of insurance, which is pre- 
sumed to contain the terms and conditions usually inserted by de- 
fendant in its policies of insurance in like cases; and that, plaintiff 
having neglected and failed to comply with such terms and condi- 
tions, and furnish the proof of loss and commence this action, with- 
in the time, as usually provided in such policies, this action cannot 
be maintained. This question was presented and decided in the 
former appeal, the court saying, on page 551, 20 Or.: “We do not 
understand this action to be based upon an oral contract of insur- 
ance, but upon an alleged preliminary oral contract, by which it 
was agreed that defendant should insure plaintiff upon the prop- 
erty for one year, for the sum and at the rate agreed upon from the 
time of making the contract; and that a policy should thereafter be 
made out by the defendant company at its home office, to take 
effect from that time.” And, again, on page 556, 20 Or.: “This ac- 
tion is not based upon the terms of any policy, but upon the breach 
of a contract. Although plaintiff testified that the policy to be 
issued was to be in terms the same as the former one, except as to 
length of time and amount of premium, defendant refused to issue 
or deliver the policy according to contract, and hence this action. 
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Having failed to issue the policy, it can claim no exemption from 
liability on account of any provision: the policy might or would 
have contained had it been issued.” Nothing more need be said 
upon this question. 

2. The motion for a nonsuit was properly overruled. There was 
some evidence tending to show that Maris was acting within the 
scope of his real or apparent authority, and that plaintiff was igno- 
rant of any limitations upon such authority when he made the pre- 
liminary contract for insurance with him, and consequently the 
court could not properly take the question from the jury. Our 
views on this branch of the case are sufficiently stated in the former 
opinion. 

3. The evidence of the witnesses Carter, Noble, and Olds to cer- 
tain transactions they each had with Maris, as the agent of defend- 
ant, was, we think, competent as tending to show the manner in 
which he was-held out by the defendant as its agent, and the ap- 
parent scope of his authority. 

4. The only remaining question necessary to be noticed is the 
effect of the mortgage given by plaintiff on the property after the 
preliminary oral contract for insurance was made and before the 
loss. The evidence tends to show that at the time the contract was 
made plaintiff informed Maris that he desired and intended to 
mortgage the property, and assign the policy to be issued to the 
mortgagee, and that Maris consented thereto, and stated that it 
was all right, and the matter could be properly arranged when the 
policy was issued. If this was the fact (and for the purposes of 
of this case we must so assume), the giving of the mortgage did 
not invalidate the contract, or render the insurance void: Ben- 
ninghoff vs. Insurance Co., 93 N. Y., 495; Guest vs. Insurance Co., 
66 Mich., 98. We are precluded by the verdict of the jury from 
reviewing any questions which have been determined upon conflict- 
ing evidence, or upon those inferences which may reasonably be 
drawn from the facts proved on the trial. Of such character was 
the question as to whether the preliminary oral contract was made 
between plaintiff and Maris, and whether such contract was within 
the real or apparent scope of Maris’s authority, and hence we have 
no alternative but to affirm the judgment, as we find no errors of 
law committed by the trial court. Judgment affirmed. 





Insurance Companies vs. Barwick. 


SUPREME COURT OF NEBRASKA. 


UNION INS. CO., or CaLirorNia } 
es. | 

BARWICK. | 

\ 

f 


GERMAN-AMERICAN INS. CO., or NEw York 


v8. 


SAME.* j 


A business man, having insured his stock of goods for $4,000, made a formal 
assignment of the policies, with the consent of the insurers, to one B., to 
secure a contingent liability as indorser on his notes. He also executed 
a chattel mortgage on his goods for the same purpose. The notes were 

' paid by the maker, and B. released from liability on the notes. In an 
action on the policies for a loss, heid, that it was properly brought in the 
name of the insured. 


Where proof of loss is furnished to the insurance company, to which it objects, 
it must return the same, with its objections, within a reasonable time, or 
its objections will be unavailing. 


A provision in a policy of insurance for arbitration is of no force where the 
insurance company denies its liability on the policy. 


A mortgage of chattels to secure a contingent liability of the mortgagee as 
indorsee, and under which the mortgagee does not take possession, is not 
such change of title as to avoid the policy. 


Instructions set out in the record held not prejudicial to the companies. 


Cuas. Orrurt, for Plaintiffs in Error. 
Tatsor & Bryan, for Defendant in Error. 
Maxwett, C. J. 

On the 12th day of January, 1890, the defendant insured “his 
whole stock of cigars, cigarettes, snuffs, pipes, and all kinds of 
tobacco, including packages, cases, and boxes containing same, and 
other merchandise usually kept by wholesale tobacconists, all of 
which were contained in the second story and basement, brick, com- 
position roof building situate on lot A, of subdivision of lots 11 
and 12, block 33, Lincoln, Neb., “with each of the plaintiffs in 
error, for the sum of $2,000; said policies to continue in force for 
one year. On the 17th of February, 1890, the stock of goods, then 
alleged to be of the value of $6,500, was badly injured by fire, the 
loss claimed being $5,000. After the loss the adjuster of both of 
the insurance companies named appeared, and examined the goods, 
but seemed to have failed to make an adjustment of the loss. 


* Decision rendered, February 15, 1893. Syllabus by the Court. 
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Hence the defendant in error brought an action in the District 
Court of Lancaster County upon both policies. The cases were 
tried together, and the jury returned a verdict in favor of the 
defendant in error, and against each company :— 
For the sum of 
With interest at 7 per cent 

$1,890 87 

And, a motion for a new trial having been overruled, judgment 
was entered on the verdict. Four errors are relied upon by the 
plaintiffs in error to secure a reversal of the case. These will be 
noticed in their order. 

1. That the plaintiff was not the real party in interest, as he had 
assigned his interest in the goods. The testimony shows that C. 
C. Burr, of Lincoln, had befriended the defendant in error, and, 
among other things, had indorsed his notes for considerable sums 
at the First National Bank of Lincoln. Burr seems to have asked 
for no security, but the defendant in error, to protect him from 
possible loss, assigned the policies, with the assent of the compa- 
nies, to him, “as his interest should appear,” and also executed a 
chattel mortgage on a part or all of his goods to Burr to secure 
the same contingent liability. There was no change of possession, 
and the defendant in error paid the notes in question, and released 
Burr from liability thereon. He (Burr) was a witness on the stand, 
and disclaims any right, title, or interest in the goods in question. 
It also appears that the defendant in error is the only party who 
has any right or title to the property. The defendant in error, 
therefore, is the real party in interest, and the first error assigned 
is not well taken. = 

2. That two conditions precedent were not complied with, viz., 
proof of loss, and submission to arbitration. The propositions are 
considered together in both briefs, but we will consider them 
separately :— 

(1) The proof shows that both companies were notified of the loss 
immediately after it occurred; that an adjuster appeared, and, with 
the defendant in error, took an account of the goods, and personally 
saw and inspected the injured goods, and seems to have obtained 
a pretty accurate view of the condition of the stock before the fire. 
The principal object of proof of loss is to obtain a correct state- 
ment, from the owner of the property injured or destroyed, of the 
amount of the loss, and the date of its occurrence. » Other things 
are required in the proof, but they are subsidiary to the main 
statements. If objections are made to the form of the proof, they 
should be communicated to the insured, and he should be required 
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to make out a full statement; otherwise, the objections will be un- 
availing. A company may have notice from their own agent at a 
given point that a certain loss has occurred, and if it acts upon 
that information, and sends an adjuster to estimate the amount of 
the same, etc., it is no doubt a waiver of proof. We find the fol- 


lowing letter in the record:— 
Omaha, Neb., 3lst March, 1890. 
J. S. BARWICK, Esq., Lincoln, Neb. 


Dear Sir: Iam in receipt of a paper containing a list of goods said to have 
been damaged by fire on February 17, 1890, which are alleged to have been 
insured under policy 1,313 of the German-American Insurance Company; said 
paper being signed and sworn to by you. If we are correctly informed, you 
parted completely with the title of all goods which may have been covered by 
any policy of ours on February 4, 1890, and have not since become the owner 
of any goods; consequently, we fail to recognize any liability towards you. 

Respectfully, FRANCIS Dana, Special Agent. 

In the case at bar the testimony shows that proof of loss was 
made, to which no objections were taken, and it is now too late. 

(2) The Union Insurance Company policy contains this provision :— 

The amount of sound value, and of loss or damage, shall be determined by 
agreement between this company and the assured; but if differences shall 
arise as to the amount of any loss or damage, or as to any question, matter, 
or thing (except the validity of the contract, or liability of this company) 
concerning or arising out of this insurance, every such difference shall, at the 
written request of either party, be submitted to competent and impartial per- 
sons,—one to be chosen by each party,—and the two so chosen shall select an 
umpire to act with them in case of their disagreement. and the award, in 
writing, of any two of them, shall be binding and conclusive as to the amount 
of such loss or damage, or as to any question, matter, or thing so submitted. 

There is no claim that either party desired to arbitrate the mat- 
ters in difference between them, and hence the provision has no 
force. In the German Insurance policy there is no provision for 
arbitration. That provision, however, is inserted in a policy for - 
- the purpose of having the amount of the loss adjusted in an amica- 
ble manner, where in fact the insurance company admits its liabil- 
ity, but is uncertain as to the amount of the loss. If the company 
denies its liability for the loss, there would be nothing, from its 
standpoint, to arbitrate. Hence, the rule does not apply where the 
company denies its liability: Insurance Co. vs. Etherton, 25 Neb., 
505. In the case cited it was held that a provision of the kind 
named in a policy was void, the effect being to oust the courts 
of their legitimate jurisdiction. The second objection is not 
well taken. 

3. The third error assigned is that the proofs of loss were not 
sufficient, and were for the court, and not the jury, to pass upon. 
We do not care to comment further upon the proofs of loss. They 
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were sufficient to notify the companies, and they acted upon such 
notice, but refused to pay the loss. If the proofs were defective, 
the defects were waived. 

4, The fourth error is in refusing to hold that the chattel mort- 
gage referred to did not avoid the policy. It is now well settled 
that a mortgage of chattels, where there is no change of possession, 
will not avoid a policy of insurance. In Byers vs. Insurance Co. 
(35 Ohio St., 606), the fifth point in the syllabus is as follows: “It 
was a condition of the policy that ‘if the property be sold or trans- 
ferred, or any change take place in the title, either by legal process 
or otherwise, without the consent of the company, the policy shall 
be void.’ This condition was not broken by the execution of a 
mortgage on the property without such consent:’ See, also, In- 
surance Co. vs. Spankneble, 52 Ill., 53; Insurance Co. vs. Eddy, 55 
Tll.,.213; May, Ins., § 269, and cases in note; Quarrier vs. Insur- 
ance Co., 10 W. Va., 507; Bryan vs. Insurance Co., 145 Mass., 389; 
Hammel vs. Insurance Co., 54 Wis., 72. In Strong vs. Insurance 
Co. (10 Pick., 40), it was held that a condition in a policy which 
provided “that if the property should be sold or conveyed, in 
whole or in part, the policy should be void,” was not broken by a 
sale upon execution, and that the provision in the policy referred 
only to voluntary assignments: See, also, Smith vs. Putnam, 3 
Pick., 221; Doe vs. Carter, 8 Term R., 57; Stetson vs. Insurance Co., 
4 Mass., 330; Insurance Co. vs. Findlay, 6 Whart., 483; Wood, Ins., 
326; Bailey vs. Insurance Co.,80 N. Y., 21; Barlow vs. Bank, 63 N. Y., 
399; Insurance Co. vs. Spankneble, 52 Tll., 53; Starkweather vs. 
Insurance’ Co., 2 Abb. (U.S8.), 67. These cases, and numerous 
others that might be cited, seem to settle the question that the 
condition prohibiting a sale, transfer, or conveyance of the insured 
property is to be construed as limited to a voluntary transfer, and 
not to a sale or transfer made by adverse legal proceedings. In all 
these and similar cases, it is probable that if an adverse legal sale, 
transfer, or conveyance of the insured property had been made pre- 
vious to the loss, so as to divest the assured of all right, title, or 
interest therein, no recovery could be had, for want of an insurable 
interest in the policyholder at the time of the loss. It is also said: 
“In the following cases it is held that the executory contracts for 
the sale of the insured property do not avoid the policy under simi- 
lar conditions: Insurance Co. vs. Lawrence, 4 Metc. (Ky.), 9; Mas- 
ters vs. Insurance Co., 11 Barb., 624; Clinton vs. Insurance Co., 45 
N. Y., 454; Phillips vs. Insurance Co., 10 Cush., 350; Hill vs. Pro- 
tection Co., 59 Pa. St., 474; Insurance Cos. vs. Kelly, 32 Md., 421; 
Jackson vs. Insurance Co., 16°B. Mon., 244; Power vs. Insurance 
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Co., 19 La., 28; Hutchinson vs. Wright, 25 Beav., 444. The last 
case was a marine insurance, and before loss the assured trans- 
ferred his interest to a third person by an absolute conveyance, 
and his vendee was entered as owner on the register; but upon the 
trial it was proved that the transfer was in fact a mortgage. The 
defendant insisted the policy was avoided under two provisions of 
the association. The first was that if the ship was sold the risk 
should cease from the date of the sale, unless notice was given to 
the secretary. The other provision was ‘that no vessel which is 
mortgaged shall be insured, unless the mortgagee give a written 
guaranty,’ etc. No such guaranty had been given. It was held 
the plaintiff could recover, notwithstanding the form of his convey- 
ance, upon proof that it was intended as a mortgage in fact; and, 
second, that the mortgage given after the insurance was not 
a violation of the second provision. It seems to us that the 
words used in the condition in this policy clearly look to such a 
sale, transfer, or alienation as passes the title, and carries with it 
the right of possession. Such is the definition of the words ‘sold,’ 
‘transferred,’ ‘alienated; and, if they are made to include a sale 
upon execution, it is by giving them a meaning which they do not 
ordinarily receive. . The added words, ‘change in the title or pos- 
session,’ do not extend the meaning. It is the title of the estate 
which is to be changed, not a mere right which may or may not 
ripen into a change of title.” These cases, and many others which 
might be cited, show that a mere security does not transfer the 
title, and defeat a recovery for loss. The fourth point, therefore, 
is not well taken. 

5. The fifth error assigned is in giving the fourth paragraph of 
the instruction, which is as follows: ‘“ You are instructed that the 
insurance policies issued by defendants to plaintiff constitute con- 
tracts in writing between the insurer and insured, equally binding 
upon each party to the agreement, and if it appears that either 
party to the agreement has failed to comply. with the terms thereof, 
in any material part, then the party so failing cannot insist upon 
the performance of the agreement by the other party, unless you 
should further find that compliance with the agreement on the 
part of the party failing had been waived by the other party.” It 
must be confessed that the particular object of this instruction is 
not apparent. It seems to be an indirect mode of saying to the 
jury that if they found that the plaintiff below had not complied 
with the conditions of the policy in any respect, then he could not 
recover. It is evidently directed at the plaintiff below, and was 
prejudicial to him, and the attorney for the companies does not 
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contend that it was prejudicial to them. The other instructions 
are not objected to, and are presumed to be correct. 

Upon the whole case it is apparent that the plaintiff below is en- 
titled to recover, and no real defense has been shown to the action. 
A contract of fire insurance is one of indemnity in case of loss or 
damage by fire. Like any other contract, it should be sustained, if 
possible. Where there has been an actual loss, without fault of 
the insurer, it should be adjusted and paid with reasonable prompt- 
ness. That is the contract; and there is no justice in contending 
in court, for years, against a just claim, in order to secure a com- 
promise or diminution in the amount. There is nothing in this 
record that tends to impeach the good faith of the defendant in 
error, and, so far as appears, his claim is just. 

The judgment is affirmed. The other judges concur. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


VIRGINIA FIRE & MARINE INS. CO. 
v8. 
SAUNDERS.* 
A transfer from one partner of his interest to another is not a change in title 
or interest within the policy. 
The insured proved his loss by duplicate invoices, claiming that the originals 


had been burned. It was proved that several of these had been materi- 
ally altered, and no explanation of the fact was offered by insured. 


Held, That the policy provision making it void in case of false swearing or 
attempted fraud in the proofs of loss had been violated, and there could 
be no recovery. 


Statement of facts by Lewis, P. 

Error to judgment of the Circuit Court of Southampton County, 
rendered January 15, 1891, in an action of trespass on the case in 
assumpsit, wherein C. C. Vaughan was plaintiff, and the Virginia 
Fire & Marine Insurance Company was defendant, the case being 
as follows: On the 27th of September, 1888, D. Lassiter and M. L. 
Beale, under the firm name of D. Lassiter & Co., commenced busi- 
ness as grocers and liquor merchants in the town of Franklin, 
Southampton County. On the 27th of the following month the de- 
fendant company, the plaintiff in error here, issued a policy of in- 
surance for $1,500, insuring the firm against loss or damage by fire 


* Decision rendered, March 10, 1892. 
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on their stock of goods. On the 12th of November following Beale 
withdrew from the firm, and transferred his interest therein to 
Lassiter, and, on the 5th of the following December, he assigned 
his interest in the policy of insurance to Lassiter. The next day 
the goods were destroyed by fire. After loss Lassiter assigned his 
interest in the policy to Vaughan, the plaintiff in the court below, 
for $1,100. The policy, among other things, provides that the same 
shall be avoided by “any change in the title or interest of the as- 
sured in or to said property,” without the consent of the company. 
It also contains the following provision :— 

That this company shall not be liable under this volicy, if there be fraud 
or false representations in the procurement thereof by the assured, or any 
false swearing, fraud, or attempt at fraud before or after loss or damage by 
him in support of his claim for loss, or in the proofs of loss. 

The original summons to commence the action was sued out on 
the 29th of March, 1889. It was made returnable to rules on the 
first Monday in the following April, and was served on an agent of 
the defendant company the next day. This, of course, was less 
than ten days before the return-day, and therefore not in con- 
formity with the requisitions of the statute in such cases: Code, 
§ 3227. Accordingly the defendant moved the court, at a subse- 
quent court, to quash the writ and return, and to dismiss the case 
from the docket. The circuit court overruled the motion, but did 
remand the case to rules, to be “ properly matured,” to which ruling 
the defendant excepted. An alias summons was afterwards issued 
and duly served and returned. The defendant pleaded the general 
issue, and also a number of special pleas, setting up in the latter 
various instances of false swearing and attempts of fraud on the 
part of Lassiter, in furnishing on oath preliminary proofs of loss. 
It was charged in several of the pleas that invoices of goods pur- 
porting to be invoices of goods destroyed in the fire were so fur- 
nished, but which in fact were never in the store of D. Lassiter & 
Co., but belonged to other parties, and were not covered by the 
policy sued on, as the said Lassiter well knew. In other pleas six 
instances were charged of invoices so furnished that had been 
fraudulently altered by a change of dates, so as to bring them down 
to September 27, 1888, the date at which D. Lassiter & Co. com- 
menced business in Franklin. The jury found for the plaintiff the 
amount of the policy, whereupon the defendant company moved 
for a new trial, on the ground that the verdict was contrary to the 
law and the evidence. But the court overruled the motion, and 
entered judgment on the verdict, to which ruling the defendant 
excepted, and the facts are certified. Other facts are stated in the 
opinion, 
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W. W. & B. T. Crepe, for Plaintiff in Error. 
Bens. H. Nasu and J. B. Prince, for Defendant in Error. 


Lewis, P. (after stating the facts.) 

1. There is no error in the order of the circuit court remanding 
the case to rules to be properly matured. The defect was not in 
the writ itself, but in the service and return, and that was no 
ground for quashing the writ. The recent case of Railroad Co. vs. 
Rudd (Va.) is a sufficient authority upon this point. 

2. This also disposes of the question whether the action was com- 
menced within the time stipulated for in the policy; that is, “ with- 
in six months next succeeding the date of the fire or damage.” The 
commencement of the action was the issuance, not of the alias, but 
of the original summons, and that was within the stipulated period. 

3. The next question relates to the action of the circuit court in 
instructing the jury, at the instance of the plaintiff, that the right 
of the latter to recover on the policy was not affected by the trans- 
fer by Beale of his interest in the co-partnership to his partner, 
Lassiter, notwithstanding the provision in the policy prohibiting 
any change “in the title or interest of the assured” in the prop- 
erty without the consent of the insurers. There is much diversity 
of judicial opinion upon the question whether a sale by one partner 
to another, under such circumstances, avoids the policy; but the 
weight of authority, and the better reason, we think, is in favor of 
the view that it does not: Wilson vs. Insurance Co., 16 Barb., 511; 
Hoffman vs. Insurance Co., 23 N. Y., 405; Powers vs. Insurance 
Co., 1386 Mass., 108; Burnett vs. Insurance Co., 46 Ala., 11; Der- 
mani vs. Insurance Co., 26 La. Ann., 69; Pierce vs. Insurance Co., 
50 N. H., 297; West vs. Insurance Co., 27 Ohio St., 1; Cowan vs. 
Insurance Co., 40 Iowa, 551; Lockwood vs. Assurance Co., 47 Conn., 
553; Insurance Co. vs. Cohn, 47 Tex., 406; Insurance Association 
vs. Holberg, 64 Miss., 51. The object of such a provision is to pro- 
tect the insurers against the risk of the introduction of a stranger 
to the contract perhaps not in any way known to them, or, if known, 
not deemed worthy of their confidence. But this reason cannot 
apply where their is simply a transfer of interest by one partner to 
another, the interest of each being per my et per tout. It is sug- 
gested in the present case, as it has been in othef cases, that the 
provision in the policy may have been designed to secure the con- 
tinuance in the firm of the only member in whom the insurers re- 
posed confidence. But to this we answer in the language of the 
New York Court of Appeals in the well-considered case of Hoffman 
vs. Insurance Co., where, in answer to a similar suggestion, it was 
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said: “The only evidence of the confidence of the insurers in 
either of the assured is the fact that the company contracted with 
all, and the theory is rather fanciful than sound that the former 
may have intended to conclude a bargain with rogues, on the faith 
of a proviso that an honest man should be kept in the firm to watch 
them. Certainly nothing appears in the present case to indicate 
that all the assured were not equally worthy of confidence, and it 
is not to be presumed that in any case underwriters would deliber- 
ately insure those whose integrity they had reason to distrust.” 
Such a construction is no doubt in accordance with the intention of 
the parties in the present case when the contract was made, and it 
is a settled rule of construction, as was held in the case just men- 
tioned, that the words of a contract are not to be taken in their 
broadest import, when they are equally appropriate in a sense lim- 
ited to the object the parties had in view. So, where the language 
of a policy of insurance may be understood in more senses than 
one, it is to be interpreted in the sense which is most favorable to 
the insured: Thompson vs. Insurance Co., 136 U. S., 287, 297. 
The circuit court, therefore, rightly held that when the parties in 
the preyent case contracted that “any change in the title or in- 
terest of the assured” in the goods, without the consent of the in- 
surers, would avoid the policy, they meant a transfer by the as- 
sured to third persons. If such a. prohibition forbids a sale by one 
partner to another, because it is a change of interest, then the 
bankruptcy of one when a bankrupt law is in existence would avoid 
the policy, and so, also, would the death of a partner, for in either 
case there would be a change of interest. In Burnett vs. Insurance 
Co., supra, where the language of the policy was that, “if the said 
property shall be sold or conveyed, or the interest of the parties 
therein changed,” then the policy to be void, it was held that a sale 
by one partner to his co-partners was not within the prohibition. 
“Tnasmuch,” said the court, “as the words of this restriction can- 
not be used in their enlarged sense, and their import is doubtful, 
their construction must incline against those for whose benefit the 
restriction was imposed. The interest of each partner in the goods 
was per my et per tout. The confidence reposed in them was testi- 
fied only by the issue of the policy, and consequently was equal in 
each.” In some of the cases a distinction is drawn between a pro- 
vision in a policy declaring that the policy shall be void and a pro- 
vision like the one in the present case, against “any change in the 
interest or title of the assured.” Ordinarily, however, the intention 
in either case would seem to be the same; that is, to guard the in- 


surers against the risk of a transfer of the property from those con- 
Vou. XXII.—18, 
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tracted with to other parties with whom they have not contracted, 
and a sale by one partner to another is not such a transfer. In the 
recent case of Insurance Ass’n vs. Holberg (64 Miss., 51), it was held 
that a sale by one partner of his interest in the property to another 
partner did not avoid the policy sued on in that case, the language 
of which was that, “if any change takes place in the title or posses- 
sion of the property,” then this policy to be void; and the court in 
its opinion used this language: “It cannot be believed that such 
was the intention of the parties. If any such result was contem- 
plated, it should have been clearly expressed in the policy. It can- 
not be fairly implied from the language employed, or from the 
nature and object of the contract. A better view, not inconsistent 
with the language and purposes of the contract, is to regard the 
provision as inserted in the policy for the protection of the insurer 
against the risk of having stangers, without its consent, substituted 
in the place of the original parties, and to construe the provision as 
intended, not to interdict all sales, but only transfers to persons not 
insured.” 

4, The only remaining question is as to the refusal of the circuit 
court to grant a new trial, and in this we think there was error. 
The principal defense was fulse swearing and attempt at fraud on 
the part of Lassiter, the assignor of the plaintiff, in furnishing pre- 
liminary proofs of loss. The total value of the goods thus claimed 
to have been destroyed, as sworn to by Lassiter, was $3,028.51, for 
which duplicate invoices were furnished, the originals, as he stated, 
having been burned. It is certified, however, as having been proved 
by the defendant, that of these invoices four were for goods, of the 
aggregate value of nearly $600, which constituted no part of the 
stock insured, but were sold to M. L. Beale, to whom they were 
shipped at Courtland, where he was doing a mercantile business. 
The invoices, however, were made out in the name of M. L. Beale 
& Co., which was the style of the firm at Franklin before it was 
changed to D. Lassiter & Co. And it was also proved by the de- 
fendant that several of these duplicate invoices had been altered, so 
as to purport to be for goods purchased after the assured began 
business, whereas, in fact, they had been purchased some time be- 
fore, as alleged in the special pleas. It is true the certificate also 
states that Lassiter was not a bookkeeper or an expert penman, and 
that he could not have made the alterations. But why he could not 
is not explained, any further than that he was not a bookkeeper nor 
an expert penman, which would hardly seem to be a very satisfac- 
tory explanation. But, be that as it may, it is further certitied that 
the facts proved by the defendant in regard to the alleged fraudu- 
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lent invoices were not in any other particular denied or explained, 
and that Lassiter himself was not examined as a witness, nor is any 
reason given why he was not. Under these circumstances, the jury 
were not warranted in finding for the plaintiff. It was undoubtedly 
incumbent on him, to entitle him to recover, to remove the suspi- 
cion which the facts proved, in connection with the invoices in 
question, justly excite; for nothing is better settled than that the 
assured must observe, in dealing with the assurer, the utmost good 
faith, without which there can be no recovery: Moore vs. Insurance 
Co., 28 Grat., 508, 523. 

The plaintiff, however, contends that fraud, or attempt at fraud, 
has not been established in the present case. First, because there 
was no motive on Lassiter’s part to practice a fraud; and, secondly, 
because in the result the defendant has not been prejudiced. It is 
said the evidence before the jury as to the value of the goods de- 
stroyed, exclusive of the alleged fraudulent items, shows that it was 
not less than $2,000, and that the plaintiff could in no case recover 
more than $1,500, the amount of the policy, for which sum the ver- 
dict was rendered. It is true the certificate states “that the goods 
destroyed by the fire, estimated by several witnesses, who took no 
inventory, and did not weigh or measure any of the goods, but saw 
them frequently before they were destroyed, were fully worth 
two thousand dollars.” But is it true that Lassiter had no motive 
to exaggerate the lose sustained? That he did overstate it is con- 
ceded. It appears that on the 12th of November, 1888, when Beale 
withdrew from the firm, an inventory of the stock was taken, and 
that its value was then only $2,152.62. The cost of the subsequent 
purchases did not exceed $200, while the sales between that time 
and the 6th of December, when the fire occurred, must have reduced 
the stock considerably. Yet, according to the preliminary proofs 
of loss, it was worth nearly a thousand dollars more when the fire 
occurred than when the inventory was taken, twenty-four days 
before. 

Now, to entitle the assured to demand payment of the full amount 
of the policy, it was necessary to show an actual loss of not less than 
$2,000, because the policy provides that the liability of the company 
shall in no case exceed three-fourths of the loss; and, the greater 
the loss over and above the sum of $2,000 that could be shown, a 
less likelihood was there of a contest by the company, or any very 
close scrutiny or investigation into the matter. Might not Lassiter, 
then, have had a fraudulent motive in furnishing, as he did, proofs 
of the loss of goods, which in fact were not covered by the policy? 
But, however that may be, the undisputed facts are that he swore 
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to a loss in excess of the actual loss, and furnished false vouchers 
for which no explanation has been offered. We must therefore 
infer that his sworn statements were known to him to be false, and, 
being upon a material matter, the law presumes that they were 
made with intent to deceive. In Claflin vs. Insurance Co. (110 
U. S., 81), the policy sued on, like the policy in the present 
case, contained a provision to the effect that, in case of loss, 
the assured should submit to an examination under oath by an 
agent of the insurer, and that all fraud or attempt at fraud, by false 
swearing or otherwise, should avoid the policy. The assured, after 
loss, submitted to such examination, and gave false answers as to 
the manner in which he paid for the goods. The answers, however, 
were made, not for the purpose of deceiving or defrauding the in- 
surer, but for the purpose of showing the affiant consistent with a 
previous statement he had made on the same subject to a commer- 
cial agency, with a view of enhancing his credit in other cities. Nor 
was it claimed that his actual loss was not correctly stated. The 
plaintiff, therefore, contended that the answers in question, though 
false, constituted no bar to a recovery. But the circuit court, Mr. 
Justice Miller presiding, held otherwise, and charged the jury that, 
if the answers were intended to influence the action of the insurer, 
and were false, then there was a false swearing, within the meaning 
of the policy, which avoided it, although there may have been no 
intention to defraud. In affirming this ruling the supreme court 
said: “A false answer as to any matter of fact material to the in- 
quiry, knowingly and wilfully made, with intent to deceive the in- 
surer, would be fraudulent. If it accomplished its result, it would 
be a fraud effected; if it failed it would be a fraud attempted; and 
if the matter were material, and the statement false, to the knowl- 
edge of the party making it, and wilfully made, the intention to de- 
ceive the insurer would be necessarily implied, for the law presumes 
every man to intend the natural consequences of his acts.” It is, 
moreover a circumstance, not without significance in the present 
case, that the day after the proofs of loss were furnished Lassiter 
assigned the policy to the plaintiff for $1,100, or $400 less than the 
full amount of the policy. Why so large a discount was made, if 
the goods actually destroyed were supposed to have been worth 
$2,000 or upwards, does not appear. Indeed, it is quite remarkable 
that in a case calling for so much explanation there should have 
been so little. In the argument a number of authorities were cited 
by the counsel for the appellee to show that, to constitute fraud, 
the rights of others must be prejudicially affected, and this, as a 
general proposition, is not disputed. Thus, a suit the gravamen of 
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which is fraud, as, for example, an action for deceit, cannot be main- 
tained unless the plaintiff has been injured. But the present is not 
such a case. This is not an action by the insurer against the as- 
sured for fraudulent misrepresentations, but an action against the 
insurer to recover on a policy which expressly stipulates that any 
false swearing or attempt at fraud shall avoid it. And if this pro- 
vision has been violated, as charged in the pleas, it is immaterial 
whether the insurer has been prejudiced or not. The provision was 
inserted for the protection of the company, and both the law and 
public policy require that it be respected and enforced. Nor is the 
position well taken that the judgment must be affirmed because the 
certificate does not affirmatively stute that all the facts proven at 
the trial are certified. The fair inference from the record is that all 
the facts are certified. But, be that as it may, enough appears to 
require a reversal of the judgment. It is certified, as we have seen, 
that no explanation was offered touching the false statements made 
under oath in furnishing the preliminary proofs of loss, and, in the 
absence of such explanation, it follows, as a legal conclusion, that 
there can be no recovery. In such a case as was decided in Moore 
vs. Insurance Co. (28 Grat., 508), the maxim, falsus in uno, falsus in 
omnibus, applies. The judgment will therefore be reversed, and 
the case remanded for a new trial. 


SUPREME COURT OF PENNSYLVANIA. 


RIEGEL 
v8. 


AMERICAN LIFE INS. CO.* 


The owner of a policy on the life of another, finding the premiums burden- 
some, surrendered it to the company for a paid-up policy of seven-twelfths 
ofthe amount. Unknown to either party, the insured was then dead. 

Held, That the surrender was not in the nature of a compromise, but the re- 
sult of a mutual mistake of facts, against which equity will relieve by 
enforcing the original contract. , 


Wittiam W. Porter and Freperick J. Gricer, for Appellant. 
H. Hazienurst, for Appeliee. 


* Decision rendered, Feb. 13, 18: 3. 
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STERRETT, J. 

When this cause was here two years ago, on appeal from decree 
sustaining the general demurrer, and dismissing the bill, an amend- 
ment, for the purpose of clearly expressing what at most was only 
implied, was moved, and allowed at bar, by adding to the fifth para- 
graph of the bills these words: “Both of the parties acting in re- 
spect to the transaction on the basis that the said Leisenring was 
then alive.” That defect in the bill, however, did not appear to be 
the ground on which the demurrer was sustained in the court below. 
The plaintiff's equity, grounded of averments of fact contained in 
the bill, and admitted by the pleading, was then fully considered. 
and emphatically sustained, in a clear and convincing opinion by 
our Brother Williams, reported in 140 Pa. St., 201. The decree 
was accordingly reversed, and record remitted, with direction that 
the defendant plead or answer, etc. After full consideration of the 
facts and circumstances, the opinion referred to concluded thus: 
“Upon these facts, if the attention of the learned judge had not 
been diverted from them, we feel sure he would have reached the 
same conclusion that we have reached,—that it would be grossly 
inequitable to hold the plaintiff to a bargain made under the influ- 
ence of a mistake of fact like that before us. This mistake the de- 
murrer admits. If there had been any circumstance which the 
defendant could have set up to show that a correction of this mis- 
take at this time would be inequitable, it should have been shown 
to the court by answer. If such circumstances do exist, they may 
yet be presented, as the case goes back to enable the defendant to 
take defense upon the merits.” The defendant company, having 
been declared insolvent, was duly dissolved, on application of the 
attorney-general, more than a year before the answer was filed by 
Mr. Ritchie, the then president of the Real-Estate Title Insurance 
Company, which, in the interim, appears to have been appointed 
receiver of the defunct company. No plea or answer was ever filed 
by any officer of said company, nor by any one, on its behalf, who 
had any knowledge, otherwise than by information obtained from 
others, of the facts averred in the bill. Mr. Ritchie and his com- 
pany were entire strangers to the transaction, and neither of them 
appears to have any knowledge of the facts upon which plaintiff's 
equity is grounded; and of course it was impossible for him, as 
president of the receiver company, to answer otherwise than upon 
information and belief. In the jurat to his answer he swears the 
allegations thereof are true “so far as they are therein stated as of 
his own knowledge,” etc.; but the answer contains not a single 
allegation that purports to be “as of his own knowledge.” 
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The special evidential efficacy of a responsive answer in equity is 
due to the fact that the plaintiff, by calling on the defendant to an- 
swer the allegations of the bill, appeals to his conscience, accredits 
him, and pro hac makes him his own witness. The plaintiff in this 
case never called upon Mr. Ritchie, or any other stranger to the 
transactions alleged in the bill, to make answer thereto. The 
officers of the insurance company, who were cognizant of those 
transactions, were the proper persons to deny, if they could of 
their own knowledge, the averments of the bill, and thus make the 
answer responsive. The answer of Mr. Ritchie in this case is in no 
sense a responsive answer. It is merely pleading; and, as such, 
put in issue the facts in dispute, without more: Eaton’s Appeal, 
66 Pa. St., 490; Burke’s Appeal, 99 Pa. St., 361; Socher’s Appeal, 
104 Pa. St., 609; Coleman vs. Ross, 46 Pa. St., 185; Story, Eq. Jur., 
§§ 1528, 1529; 3 Greenl. Ev., §§ 287-289; Daniell, Ch. Pr., 846. In 
note to the latter it is said that an answer which alleges as facts 
what the defendant could personally know, though responsive to 
the bill, simply puts plaintiff upon proof of his own allegations. 
So, too, in 3 Greenl, Ev., § 287, it is said that, if the fact asserted 
by the defendant is such that it is not and cannot be within his 
own knowledge, but is in truth only an expression of his strong 
conviction of its existence, or is what he deems an infallible de- 
duction from facts which were known to him, his answer is not re- 
sponsive, in the sense of being evidence in his own favor. The 
nature of his testimony cannot be changed by the positiveness of 
his assertion. The answer of an infant by his guardian ad litem, 
though it be responsive to the bill, and sworn to by the guardian, is 
not evidence in his favor. 

But whether the answer be regarded as responsive or not, the 
proofs were quite sufficient to warrant the learned master in find- 
ing, as he did, the truth of every material averment in the bill. 
His findings of fact are in strict accord with the uncontradicted 
testimony, and his conclusions of law are so manifestly correct that 
his report should have been unhesitatingly approved, and decree 
made in accordance therewith. No testimony, either written or 
oral, was introduced by or on behalf of the defendant. All the 
material facts on which plaintiff's equity is grounded were as clearly 
and conclusively established as if they had been admitted by an- 
swer, or by demurrer to the bill; so that practically we have now 
before us substantially the same questions that were fully consid- 
ered and determined when the case was here before. In that ap- 
peal the fourth and fifth specifications of errors are quotations from 
the opinion of the learned president of the court below dismissing 
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the bill, wherein, speaking of the new contract, he says: “(4) It 
was not a contract induced by a mistake about facts, but a contract 
made in view of doubtful facts, and because of the doubtful facts. 
(5) It was in the nature of a compromise, founded upon the doubts 
which existed, not upon any mistake of the facts.” In this appeal 
the third specification, quoted from the opinion of same learned 
judge, again dismissing the bill, is that “the new contract was not 
a contract induced by mutual mistake about the facts, but a con- 
tract made in view of doubtful facts, and because of the doubtful 
facts.” The second specification in this is in effect the same as the 
fifth in the former appeal. These propositions go to the very heart 
of the plaintiff's case. They substantially involve the only cardinal 
questions that are or ever have been in it, about which there is the 
slightest room for doubt. They are the very questions that were 
considered and decided by this court when the case was here 
before. That clearly appears in the opinion, wherein, after reciting 
the facts averred in the bill, it is said: “The case presented on 
these facts was that of a contract entered into under the influence 
of a mutual mistake, and a claim for relief from such contract. 
The mistake was in relation to the fact of Leisenring’s death. Both 
parties evidently supposed and acted on the supposition that he 
was alive, and that the annual premiums upon his life, which had 
become burdensome to Mrs. Riegel, must be continued indefinitely 
until his death should take place. As it had become difficult for 
her to pay these premiums, the only way in which she could be 
relieved from them was to surrender her policy, and accept a 
paid-up policy for such smaller sum as the premiums already paid 
would purchase. Rather than take the risk of losing the entire 
amount of the policy, by her inability to keep up the annual pay- 
ments, she surrendered her policy for $6,000, and accepted in lieu 
of it a paid-up policy for $2,500. This was the contract she made 
while in ignorance of Leisenring’s death. At the time she made it 
she was already relieved from the burdensome premiums, and the 
entire amount of the policy was honestly due her from the company. 
What was the effect of the mistake upon her? Simply to take from 
her the difference between the two policies, and give her absolutely 
nothing for it. She surrendered a policy for $6,000, on which the 
liability of the company was already fixed, and received one for 
$2,500, to secure relief from a burden already removed. The com- 
pany parted with nothing. She secured nothing. The whole 
transaction was a mistake, and, if the decree of the court stands, 
the result will be to take $3,500 from Mrs. Riegel and give it to the 
insurance company. ‘These facts seem to us to present a clear and 
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a strong case for equitable relief, so strong, indeed, that a mere 
statement of them is the only argument necessary for its support. 
The duty of a chancellor to relieve in cases of mutual mistake is so 
well settled that no citation of authorities can be needed. * * * 
The learned judge who heard this case in the court below, and who 
is thoroughly familiar with the principle to which we have referred, 
seems to have been misled in regard to the facts set up in the bill. 
He treats the arrangement made between Mrs. Riegel and the com- 
pany on the 20th of March as a compromise of a claim against the 
company for the alleged death of Leisenring, which Mrs. Riegel 
was unable to establish, because unable to show the death. As the 
fact of the death, and the consequent liability of the company on 
the policy, were uncertain, it was a case for the application of the 
doctrine that the adjustment of a doubtful claim constituted a valid 
consideration for the surrender of the policy and the acceptance of 
the new one, and upon this theory the decree was entered. But it 
nowhere appears that Mrs. Riegel made any claim on the company, 
or supposed that she had any. She was asking relief from future 
payments of premiums on a policy on which she supposed future 
payments would have to be made, and to get this relief, she was 
willing to sacrifice more than one-half of the sum insured. The 
company was willing, in consideration of the large reduction of its 
liability, to give her a policy for what her payments would purchase, 
and relieve her in future. This is an exchange ‘often made, and 
adjusted by well-settled rules. It was a compromise of nothing. 
We do not doubt the correctness of the rule applied by the learned 
judge in cases to which it is fairly applicable, but this is not one of 
them. The plaintiff distinctly avers that she did not know of the 
death of Leisenring until some ten days after the exchange of poli- 
cies was effected, and that ‘both parties to the transaction were 
acting, in respect thereto, on the basis that Leisenring was alive.’ 
She distinctly avers that the object of the arrangement was to 
secure relief for herself from the indefinite payment of premiums 
that had become burdensome to her; that the new policy was ac- 
cepted for that reason, and the old one surrendered, at a time when, 
had she known the fact, she,was entitled to demand the entire sum 
upon which she had so long and so steadily paid the burdensome 
premiums.” 

Little, if anything, can be profitably added to what is so clearly 
and forcibly said in the foregoing quotations in support of our for- 
mer decree. The error into which the learned judge of the com- 
mon pleas appears to have unintentionally fallen in the outset, and 
to which he seems to cling so pertinaciously, is not so much in 
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regard to the well-settled principles of equity, upon which relief is 
granted in cases of mutual ignorance or mistake of material facts, 
as in the construction which he puts upon the undisputed acts and 
declarations of the parties to this contention, and the circumstances 
connected therewith. Sufficient reference to those principles is 
made in our former opinion, but it may not be amiss to revert to 
some of them. The general rule is that an act done or a contract 
made under a mistake of a material fact is voidable and relievable in 
equity. The fact must, of course, be material to the act or con- 
“tract; for, though there may be an accidental mistake or ignorance .,,. 
of the fact, yet, if the act or contract is not materially affected by 
it, relief will not be granted. Thus, A buys from B an estate to 
which the latter is supposed to have an unquestionable title. It 
turns out, upon due investigation of the facts unknown at the time 
to both parties, that B has no title; as, if their be a nearer heir 
than B, who was supposed to be dead, but is in fact living. In 
such a case equity would relieve the purchaser and rescind the con- 
tract. But suppose A buys from B an estate, the location of which 
was well known to each of them, and they mutually believed it con- 
tained 20 acres, when in fact it contained only 193 acres, and the 
difference would not have varied the purchase in the view of either 
party; in such a case the mistake would not be ground for rescission 
of the contract: 1 Story, Eq. Jur., §§ 140,141. It makes no differ- 
ence in application of the principle that the subject-matter of the 
contract be known to both parties to be liable to a contingency 
which may destroy it immediately; for, if the contingency has, un- 
known to the parties, already happened, the contract will be 
avoided; as founded on a mutual mistake of a matter constituting 
the basis of the contract: 1 Story, Eq. Jur., §§ 1480, 143). The 
principle is illustrated by familiar examples, employed by text- 
writers, thus: A agrees to buy a certain horse from B. It turns 
out that the horse is dead at the time of the bargain, though neither 
party was then aware of the fact. Theagreement isvoid. A agrees 
to buy a house belonging to B. The house was previously de- 
stroyed by fire, but the parties dealt in ignorance of that fact. The 
contract, not being for the sale of tke land on which the house 
stood was not enforceable. So, too, A, being entitled to an estate 
for the life of B, agreed to sell it to C. B was dead, but both 
parties were ignorant of the fact. The agreement was avoided. 
For similar reasons a life insurance cannot be revived by payment 
of a premium within the time allowed for that purpose by the 
original contract, but after the life had dropped, unknown to both 
insurer and assured, although it was in existence when the premium 
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became due, and although the insurer has waived proof of the 
party’s health, which, by the terms of the renewal, it might have 
required. The waiver applies to the proof of health, not to the fact 
of his being alive: Pritchard vs. Society, 3 C. B., N. S., 622. Mr. 
Pollock, in his excellent treatise on the Principles of Contract, (page 
441), states the general principle thus: “An agreement is void if it 
relates to a subject-matter (whether a material subject of ownership, 
or a particular title or right) contemplated by the parties as existing, 
but which in fact did not exist.” This is followed by an interesting 
discussion of the subject, with numerous illustrations of the prin- 
ciples involved: See Cochrane vs. Willis, 1 Ch. App., 58; Allen vs. 
Hammond, 11 Pet., 71; Hitchcock vs. Giddings, 4 Price, 135; Hore 
vs. Becher, 12 Sim., 465; Couturier vs. Hastie, 5 H. L. Cas., 673. In 
many of the cases prominence is given to failure of consideration, re- 
sulting from mutual mistake orignorance of material facts, but entire 
failure of consideration is not an essential ingredient in any case. 

It cannot be doubted that in exchanging the old for the new 
policy both parties acted on the basis that Leisenring was then 
alive. Their every act in the transaction was predicted of that as 
an assumed fact. The new policy, like the old one, was a risk on a 
life assumed to be then in being. The difference between them was 
that the one carried with it an obligation on the part of the holder 
to pay annual premiums during the life of Leisenring; the other ex- 
empted her from that obligation. She purchased that exemption 
by surrendering seven-twelfths of the original insurance, or $3,500. 
If the exchange was not made on the assumption by both parties that 
Leisenring was then alive, the company stultified itself by issuing a 
paid-up policy on the life of one who was then in his grave; and the 
plaintiff was guilty of the supreme folly of paying $3,500 for exemp- 
tion from a liability which, by the previous death of Leisenring, had 
ispo facto ceased. In other words, at the time the exchange of poli- 
cies was made, the plaintiff had a perfectly valid claim upon the 
defendant for the full amount of the insurance, $6,000, and surren- 
der $3,500 of that to secure exemption from a liability that had 
ceased to exist; but she and the company were both at that time 
ignorant of the fact that the life on which the original risk was 
taken had previously dropped. The supposed element of doubt as 
to whether Leisenring was then dead or not never entered into the 
contemplation of either party; nor did it form any part of the con- 
sideration for exchange of policies. The positive and uncontradicted 
proof by the actuary of the company was that the amount of the 
paid-up policy was ascertained and fixed, according to the estab- 
lished rules of the company, at the very sum that would have been 
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required if Leisenring had been personally present in the office 
when the terms of exchange were settled. The central fact under- 
lying the transaction, and to which every circumstance connected 
therewith clearly points, was the assumption by both parties that 
Leisenring was then in full life. When last theretofore heard from 
he was alive, and the presumption was that he continued to live. 
In the absence of any knowledge to the contrary, it is quite natural 
and reasonable that the parties, in making the exchange, should act 
upon that presumption, and assume, as they evidently did, that he 
was still alive. Of course they could not know positively that he 
was then alive, any more than any one can certainly know that a 
friend from whom he is far separated by a distance is now living. 
In view of the undisputed facts as to the acts of both parties, and 
everything connected with the transaction, it would be wholly un- 
reasonable and unwarranted to hold that the parties treated upon 
the basis that the fact which was the subject of their agreement was 
doubtful or that the contract was made “in view of doubtful facts, 
and because of the doubful facts.” In the light of the proofs upon 
which the findings of the master are based, and of all the circum- 
_ Stances, the acts of the parties are not susceptible of any such con- 
struction as has been put upon them by the learned judge of the 
common pleas. In short, the facts established by the uncontra- 
dicted proofs, and found by the master, are essentially the same as 
those admitted by the demurrer, and upon which our former decree 
was based. Certainly they are not less favorable to the plaintiff now 
than then. It therefore appears to us that a proper consideration 
of the orderly administration of justice should have resulted in a 
decree in accordance with the views expressed in our former opinion. 

This proceeding is not grounded upon a previous rescission of the 
agreement under which'the exchange of policies was made, but 
is for the purpose of enforcing a rescission by decree of this court, 
etc. It is therefore adjudged that the decree of the court of com- 
mon pleas be reversed and set aside, and exceptions to master’s 
report dismissed; and it is now adjudged and decreed that the con- 
tract under which said exchange of insurance policies was made be 
rescinded; that the paid-up policy for $2,500 be surrendered and 
canceled; and that the original policy of insurance be reinstated, as 
of date of its surrender; and it is further adjudged and decreed that 
the defendant company pay to the plaintiff the sum of $6,000, with 
interest from October 4, 1889, and also all the costs of this proceeding. 

Paxson, C. J. I dissent, and would affirm the decree, upon the 
clear and able opinion of the learned judge below. 

Mitchell, J. I concur with the chief justice in his dissent. 
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SUPREME COURT OF ALABAMA. 


STANDARD LIFE & ACCIDENT INS. CO. 
v8. 


JONES.* 


The policy insured against death from accident, and provided that it did not 
cover death happening while intoxicated, or under the influence of any 
narcotic or intoxicating drink; also that the insured should use due care 
and diligence. It was claimed that the insured failed to use due dili- 
gence, by getting off an engine backwards while in motion. The answer 
was that he was a switchman in discharge of his duty and insured as such. 


Held, That the answer did not negative the allegation and was bad on de- 
murrer. The fact that he was a switchman would not excuse negligence 
when so acting. : 


The policy provided it should not cover accidents resulting from violation of 
rules. 


Held, That the employe is bound to inform himself as to the rules of his em- 
ployment, the insurer is not obliged to learn them and instruct him. 


Held, That the provision against intoxication required such limitations:in the 
use of intoxicants that insured retain full control over his faculties of 
mind and body. 


Held, That intoxication released from liability, whether it contributed to the 
injury or not. 

Farxner & Jonss, for Appellant. 

Sayre & Pearson, for Appellee. 

McCiettay, J. 

This action is prosecuted by Jane Jones, appellee here, upon a 
contract inuring to her benefit, whereby the defendant, appellant 
here, insured Albert Hutchinson against death by accident. The 
complaint alleged the contract, in substance, and that the insured 
came to his death, while the policy was in force, “ by external, vio- 
lent, and accidental means.” The policy was issued upon a written 
application of Hutchinson, in which is made this statement :— 

My habits of life are correct and temperate, and I understand and agree 
that the policy to be issued on this application will not cover any accidental 
injury which may happen to me either while under the influence of narcotics 
or intoxicating drinks, or in consequence of having been under the influence 
of either; 
and in the policy itself is incorporated the following stipulation:— 

This insurance does not cover * * * death or disablement happening 
to the insured while intoxicated, or in consequence of his having been under 
the influence of any narcotic or any intoxicating drink whatsoever. 

It is also an expressed condition of the policy that the insured 
should at all times use due care and diligence for his personal 


* Decision rendered, Feb. 4, 1893. 
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safety and protection. Upon these stipulations, the defendant in- 
terposed several special pleas to the effect; (1) that at the time of 
the alleged injury the insured was intoxicated; (2) that he was 
under the influence of whiskey; (3) that said injury happened in 
consequence of the insured having been under the influence of 
whiskey; and (4) that at the time in question the insured “ failed to 
use due care and diligence for his personal safety and protection, 
but contributed directly and proximately to his own injury and 
death by getting off an engine in motion in the night-time, with his - 
back towards the direction in which said engine was going, which 
was an unsafe and dangerous way of alighting from said engine.” 
Plaintiff's demurrers to these pleas having been severally overruled, 
she joined issue on the first three of the series, and replied to the 
fourth, as follows: “To the fourth plea plaintiff says that the in- 
sured was a railroad switchman, was insured as such, and met the 
accident which caused his death while in the discharge of his cus- 
tomary duties as such switchman.” The action of the trial court in 
overruling defendant’s demurrer to this replication constitutes the 
subject-matter of the first assignment of error. 

1. In our opinion, this action was erroneous. The stipulation set 
up by this fourth plea was in the nature of an exception in favor of 
the insurer. It was not necessary that the complaint should have 
negatived the facts which brought the defendant within the excep- 
tion. Their existence was a matter of affirmative defense, and the 
onus, both of averment and proof of them, rested on the defend- 
ant: Freeman vs. Insurance Co., 144 Mass., 572; Cronkhite vs. 
Insurance Co., 75 Wis., 116. This onus, so far as averment is con- 
cerned, was discharged by the interposition of the plea in question, 
which alleges facts involving the absence of that care and caution 
on the part of the insured which were, by the terms of the policy, 
a condition to defendant’s liability. The replication to this plea 
does not deny that the insured failed to use due care and caution 
for his own safety and protection; it affirms merely that he was 
insured as a switchman, and that the accident which caused his 
death occurred while he was in the discharge of his customary 
duties as such. The replication assumes that the policy covers all 
injuries received while the assured was in the performance of the 
duties of his occupation, wholly regardless of the manner of such 
performance, as being within the exercise of due care, or in a care- 
less and negligent manner. It assumes, in effect, that there could 
be but one possible mode in which the insured’s customary duties 
might be performed, and that the adoption of that mode by him 
involved,of necessity, the observance of the care required by the policy 
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for his personal safety. It proceeds on the idea that if the act being 
done by the assured at the time of the injury was within the scope of 
his employment, and one which it was his duty to perform, it is im- 
material whether he used care to avoid the dangers incident to it, 
or was wholly wanting in respect of the exercise of diligence and 
prudence in conservation of his personal safety. The theory of the 
replication is manifestly ursound. The policy has a broad field of 
operation, without extending its application to injuries received in 
consequence of negligence on the part of the insured. The duties 
of a switchman, even when performed with the utmost care, are at- 
tended with many perils. The employment in itself, and without 
reference to additional dangers resulting from the negligence of 
the employe, is a hazardous one. The policy sued on was intended 
to cover the inherent danger of the occupation,—dangers which the 
exercise of due care could not eliminate from it, and not dangers 
which arise, not from the occupation itself, but from the negligent 
manner in which its duties are discharged. And while, as alleged 
in the replication, Hutchinson was insured as a switchman, and was. 
injured while discharging the customary duties of that position, it 
may be that he was negligent in the manner of his performance of 
those duties; that that negligence was the cause of, or contributed 
to, his injury; and, of consequence, that, in admitting the truth of 
the replication, every fact laid in the plea might also he true, and, 
if true, afford a full answer to the complaint. This test demon- 
strates the insufficiency of the replication, and the error of the trial 
court in overruling the demurrer thereto: Tuttle vs. Insurance Co., 
134 Mass., 175, and authorities there cited; Bon vs. Assurance Co., 
56 Iowa, 664; Freeman vs. Insurance Co., 144 Mass., 572; Tooley 
vs. Assurance Co., 3 Biss., 399. The case of Association vs. Jack- 
son (114 Ill, 533) is not opposed to the conclusion we have 
reached. No question was made in that case as to the manner in 
which the insured discharged the duty in the performance of which he 
was killed. The contention was that he voluntarily exposed himself 
to unnecessary danger, or, in other words, that he should not have 
attempted the act in question at all. The court held, on the facts, 
that the duty was embraced in his employment with reference to 
which the policy was issued, and that, therefore, the policy covered 
any injury received while attempting to discharge it, for aught that 
appeared in the case, in a careful and prudent manner. It is of 
no consequence in this connection that the complaint alleged due 
care and diligence on the part of the insured. Notwithstanding 
this, the action of the trial court forced the defendant to take issue 
on the replication, and thus to try the case upon inquiries as to facts 
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which were not really controverted by the defendant, and upon 
which its rights in the premises did not depend. It is to be ob- 
served with respect to this replication that it does not allege that 
the insured was killed while in the discharge of a duty incident to 
his employment, in the customary mode of performing that duty, 
as counsel seem to insist, but only that he was performing a cus- 
tomary duty of the service; no account being taken and nothing 
alleged in respect of the manner in which the attempt was being 
made. Whether, therefore, had the averment been that he was 
discharging the duty in the mode and manner customary and usual 
in the service, the replication would have been good, is a question 
not presented for our consideration; but see Warden vs. Railroad 
Co. (Ala.) 

2. It is the well-settled doctrine of this court that, in actions by 
employes against railroad companies sounding in damages for 
personal injuries, the plaintiff is not chargeable with negligence 
upon the mere fact that his conduct at the time of the infliction of 
the injury, and contributing to it, was violative of a rule of the em- 
ployer, unless knowledge of the rule is brought home to him: Rail- 
way Co. vs. Propst, 83 Ala., 527; Railway Co. vs. Davis, 92 Ala., 
300; Railroad Co. vs. Hawkins, 92 Ala., 241. This doctrine is, in 
part, at least, rested on the consideration that it is the duty of the 
employer to inform the employe of the rules adopted for his guid- 
ance in the service he has undertaken to perform, and, in the nature 
of things, it would be unjust and wrong to hold the servant respon- 
sible for a violation of a rule of which he knew nothing, and his ig- 
norance of which is due to the dereliction of the master. This rule 
does not obtain between passengers and common carriers, because, 
in a measure, of the absence of this element of duty, and probably, 
also, because of the impracticability of instructing each passenger 
as to the rules made for his observance while the relation exists; 
and the passenger must therefore acquaint himself with these 
rules, and comply with them, or fail therein at his own peril. This 
principle, in our own opinion, obtains between the insurer and the 
insured in a case like this, where the insurance is effected with ref- 
erence to a particular employment; and the policy contains a stipu- 
lation that it shall not cover any injury resulting from the violation 
of the rules of the employer. The insurer cannot know the rules 
which the employer has adopted for the government of the employe 
—it may be, indeed, that the insurer does not know who the em- 
ployer is,—and there can be no duty resting on the insurance com- 
pany to instruct the insured as to the rules of the service in which he is 
engaged. On the other hand, itis not only entirely practicable for the 
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employe to inform himself in this respect, but it is, certainly, as be- 
tween him and the insurer, his duty todo so. He undertakes to 
conform to rules made for his protection, the terms of which the 
insurer is not and cannot be advised of, but which he can and 
should acquaint himself with as a condition to availing himself 
of the benefits of the policy; and he must be held to have dis- 
charged this duty, and to have informed himself of their existence 
and terms, so that when he is injured, in consequence of conduct 
violative of an existing rule applicable to him and the service he is 
rendering, it is wholly immaterial whether, in point of fact, he 
knew of the rule or not: Tooley vs. Assurance Co., 4 Bigelow, Ins. 
Cas., 34, 3 Biss., 399. But this exception to the insurer’s liability 
was also a matter of affirmative defense, and, under the principle 
stated and the authorities cited above, should have been specially 
pleaded before it could be availed of by the defendant. In the ab- 
sence of such plea, it was not error for the court to exclude the evi- 
dence offered to establish the existence of the rule which it was 
proposed to show had been violated by the insured in such sort as 
that the violation contributed to his death. 

The action of the trial court in refusing certain charges requested 
by the defendant depends for justification upon a construction of 
the application for insurance and the policy, in respect of the ex- 
ception to liability growing out of the use of intoxicants by the in- 
sured. It will be noted that there is this difference in the language 
used in the application and policy, respectively, in this connection. 
In the former the exception is rested on the fact of the insured 
being under the influence of intoxicating drinks, while in the latter 
it is based on the fact of the insured being intoxicated. In com- 
mon parlance, and hence as addressed to a jury, these two expres- 
sions mean different conditions. To be under the influence of 
whisky is not necessarily to be intoxicated. One may well be said 
to be under the influence of strong drink when he is to any extent 
affected by it,—when he feels it,—and this condition may result 
from potations so small as not to impair any mental or physical 
faculty, and when the passiors are not visibly excited, nor the judg- 
ment or any physical function impaired. This is very far short of 
“intoxication,” which is the synonym of “inebriety,” “ drunken- 
ness,” —implying or evidenced by undue and abnormal excitation of 
the passions or feelings, or the impairment of the capacity to think 
and act correctly and efficiently. If the terms are to be accorded 
these definitions, as employed in the application and policy, respec- 
tively, it is manifest there is a repugnance between the two, and in 


such case the stipulation in the body of the policy would, we appre- 
Vou. XXII.—19. 
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hend, control, as against the undertaking set forth in the applica- 
tion, since the policy is the later expression of the minds of 
the parties, and, indeed, in a sense, the only expression of those 
matters upon which their minds have finally met, except in so far 
as the statements of the application are made part of the policy by 
reference. But the phrase, “under the influence of intoxicating 
drinks,” as used in policies of this character and in this connection, 
has a legal significance, differing’ from the popular one, and imply- 
ing such influence as in reality amounts to intoxication. In a well- 
considered case it was said by the Supreme Court of New York that 
“to be ‘under theinfluence of intoxicating liquors,’ within the mean- 
ing of this policy, the insured must have drunk enough to 
disturb the action of the physical or mental faculties, so that 
they are no longer in their natural or normal condition.” When, 
therefore, the defendant imposed upon persons insured by it the 
condition that it would not be liable when death or injury should 
happen while the insured was under the influence of liquor, the in- 
tention manifestly was to require the insured to limit its use in such 
a degree as that he retained full control over his faculties of mind 
and body. While he did so, the company was reasonably secure 
against the insured exposing himself unnecessarily to dangers from 
his own acts or the acts of others, produced “ by his own irritating 
or offensive conduct or language,” or, we may add, as applicable 
to the present case, produced by his failure or inability to conserve 
his own safety consequent upon the influence exerted by the liquor 
to the impairment of his faculties: Shader vs. Assurance Co., 5 
Bigelow, Ins. Cas., 331, 5 Thomp. & Co., 643. It is clear that giving 
to the words “under the influence of intoxicating drinks,” the 
meaning accorded them by the case quoted from, and which we 
think is eminently sound, they import nothing more or less than in- 
toxication, and hence that there is no inconsistency, from the point 
of view of the law, between the application and the policy itself, in 
this respect; they each and both rest the exception in question upon 
the intoxication of the insured at the time of the accident. It 
follows that charges 1, 3, and 4 asked by the defendant were prop- 
erly refused. They are either misleading, in that they rest 
defendant’s immunity from liability on the mere fact that the insured 
was under the influence of liquor, which the jury would probably 
have understood to mean a condition not amounting to inebriety, 
or affirmatively bad, in that they would have authorized a verdict 
for defendant under this exception, notwithstanding the jury might 
have found that the insured was not intoxicated at the time the 
injury was sustained. 
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We entertain no doubt but that it was competent for the parties, 
by appropriate stipulations, to take out of the field of inquiry and 
controversy, in the event a claim should be advanced for an injury 
alleged to be within the policy, the question whether the intoxica- 
tion of the insured did in fact contribute to the injury, and to pro- 
vide that the policy should not cover any injury sustained while the 
insured was in that condition, irrespective of any agency the fact 
of intoxication may or may not have had in the production of the 
result complained of. There can be no doubt, either, that this 
policy contains such a provision. It stipulates, as we have seen, 
that it shall not cover any accidental injury which may happen to 
the insured while (not in consequence of being) intoxicated; and, 
serving to emphasize the purpose to exclude injuries suffered while 
the insured was under the influence of drink, whether that fact con- 
tributed to the result or not; it is provided further, in the same 
sentence, that the exclusion shall apply also to injuries suffered in 
consequence of the insured having previously been under the - 
influence of liquor, though not so at the time of the accident,—a 
causal connection between the condition of the insured and the 
catastrophe being necessary in the latter case, and not essential in 
the former, to bring the injury within this exception to the insurer’s 
liability: Shader vs. Assurance Co., 5 Bigelow, Ins. Cas., 335. The 
charges referred to above were not, therefore, open to the objection 
made to them, on the theory that the intoxication which would 
bring the case within the exception must have contributed to the 
injury. Charge 2, requested by the defendant, is argumentative, 
and tends to confuse or mislead the jury, if, indeed, it is not erro- 
neous. The court properly refused to give it. There was conflicting 
evidence, or conflicting inferences deducible from the evidence, on 
every issue of fact presented on the trial, and the court’s action in 
refusing the general affirmative charge requested by the defendant 
was clearly right. Reversed and remanded. 
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SUPREME COURT OF KANSAS. 


WESTERN HOME INS. CO. 
v8. 
THORP.* 


In an action upon a policy of insurance, wherein it is provided that in case of 
loss the insured shall within 60 days render to the company an account of 
the loss, signed and sworn to, the insured cannot recover without show- 
mg either a waiver thereof, or that proof of loss in substantial com- 
pliance with the terms of the policy had been rendered before the 
commencement of the suit. 


In such a case it is error for the court, in the absence of any proof of waiver, 
to refuse to instruct the jury “‘ that, unless the plaintiff made proof of loss, 
in substantial compliance with the terms of the policy, before the com- 
mencement of the suit, she cannot recover.” 

. The evidence in a cause must be confined to the issues as formed by the plead- 

ings. A waiver cannot be proved unless it is within the issues made by 

the pleadings. 


Sperry Baker, for Plaintiff in Error. 
W. H. Browne, for Defendant in Error. 


Srrane, C. 
This was an action on a policy of insurance. The petition reads 
as follows: “The said Lexcina C. Thorp, plaintiff, complains of the 
said Western Home Insurance Company, defendant, for that the 
said defendant, in consideration of a certain premium by and be- 
tween the said plaintiff and defendant agreed upon, and by the said 
plaintiff then paid, to-wit, the sum of $18.00, on the 14th day of 
January, A. D. 1886, at Paola, Miami County, Kansas, did, by a 
certain policy of insurance of that date, duly executed, insure the 
said plaintiff against loss and damage by fire to the amount of 
$300.00, which policy of insurance, with schedule thereto attached, 
is hereto attached, marked ‘Exhibit A,’ and made a part of this peti- 
tion. And the said plaintiff further says that at the time of the 
date of said policy of insurance the said plaintiff was the owner of 
the said two story frame shingle-roofed building, occupied as a 
retail grocery store, situated on lot 7, block 32, Paola, Miami County, 
Kansas, known as the ‘Thorp Ladder Factory,’ and so continued 
from thence up and until the time of.the said loss hereinafter men- 
tioned; and the said plaintiff further says that she has duly kept, 
observed, and performed ail the requirements and conditions con- 
tained in said policy, and in the schedule thereto attached, by her 
* Decision rendered, Dec. 5, 1891. Syllabus by Strang, C. From Pacific Rep. 
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and the said plaintiff to be kept, observed, and performed in that 
behalf. And the plaintiff further avers that afterwards, on the 1st 
day of April, A. D. 1886, the said two story frame shingle-roof build- 
ing became and was consumed and wholly destroyed by fire, all of 
which the said defendant afterwards, to-wit, on the 1st day of April, 
A. D. 1886, had due and legal notice. And the said plaintiff further 
says that she has been damaged by the burning of the two story 
frame shingle-roof building to the amount of the said sum of $300 
and over. Yet the said defendant, although the said plaintiff has 
duly done and performed all and singular the requirements and 
conditions by said policy and schedule thereto attached required 
to be done and performed by the said plaintiff to entitle her to the 
payment of said amount of loss so sustained by said plaintiff, and to 
render the said defendant liable to pay the same, yet, not regarding 
his said duty in the premises, did not or would not pay the said 
sum of $300, nor any part thereof, to the said plaintiff, but hitherto 
and still refuses so to do, to the damage of said plaintiff $300. 
Wherefore the said plaintiff prays judgment against the said 
defendant for said sum of $300, her damages, so as aforesaid sus- 
tained, and her costs of suit.” To said petition the defendant below 
filed the following answer: “And now comes the said defendant, 
and for answer to the petition of the plaintiff states the following 
erounds of defense: (1) The defendant denies each and all of the 
allegations of the petition of the plaintiff. (2) And the defendant 
alleges that, after the said policy had been executed and delivered 
to the plaintiff, and before the time of the destruction of the said 
building by fire, the retail grocery store mentioned in said policy 
was removed from said building (and at the time of the said fire no 
part of said building was occupied as a retail grocery store) with- 
out permission therefor in writing on said policy, and contrary to 
and in violation of one of the conditions of said policy; and the 
plaintiff is therefore not entitled to recover upon said policy. Where- 
fore defendant prays judgment for costs, with such additional relief 
as defendant ought to have.” The reply was as follows: “ And now 
comes the said plaintiff, and for reply to defendant’s amended 
answer filed herein denies each and every allegation, averment, and 
statement of new matter contained and set forth in said answer’ 
wherefore plaintiff asks judgment as prayed for in the petition.” The 
insurance policy sued on was attached to the petition, and contains, 
among other things, the following provisions: (1) In case of loss or 
damage by fire, the assured shall within 60 days render an account 
of the loss, signed and sworn to, stating how the fire originated, 
giving copies of the written portions of all policies thereon, also the 
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actual cash value and ownership of the property, and the occupa- 
tion of the premises. (2) The amount of loss or damage to be paid 
in 60 days after the proof of the same, as required herein, shall 
have been made by the assured, and received by the company.” 
The case was tried by a jury, which found for the plaintiff in the 
sum of $357.75, and also made the following special findings: 
“Did the plaintiff before the commencement of this suit, render to 
the defendant an account of the loss, signed and sworn to? Answer. 
The jury finds no proof in the testimony submitted that the plaintiff 
made any signed and sworn statement to the defendant.” This is 
the only finding in the record that in any way relates to the subject 
of proof of loss. The defendant below requested the court to 
submit the following instruction to the jury: “That, unless the 
plaintiff made proofs of loss, in substantial compliance with the 
terms of the policy, before the commencement of the suit, she can- 
not recover.” This request was refused, and the defendant took 
his exception thereto. The instructions given by the court are as 
follows: “ This is an action brought by the plaintiff, Lexcina C. Thorp 
against the defendant, the Western Home Insurance Company of 
Sioux City, Iowa, to recover the sum of $300 and interest. The ex- 
ecution of the policy is not a question in this action. It is admitted 
that the defendant executed this policy of $300 on the property de- 
scribed in the policy, to-wit, upon a two story frame shingle-roof 
building, occupied as a retail grocery store, situated in lot 47, block 
32, Paola, Kansas, known as ‘Thorp’s Ladder Factory.’ The bur- 
den rests on the plaintiff to establish her right to recover judgment 
by a preponderance of the evidence, and to show the amount of loss 
she has sustained. If the building was insured for the sum of $300, 
and was a total loss, and the building was of a greater value than the 
three hundred dollars ($300), of course the plaintiff, if she was 
entitled to recover under the terms of the policy, would be entitled 
to recover the full amount of the policy; and, if she is entitled to 
recover in,this action, she will also be entitled to recover seven per 
cent interest from the time that the attempt at settlement was made 
between her and the adjuster of the company and the refusal on the 
part of the company to pay the loss.” These were all the instruc- 
tions given, except the usual instructions as to weight of evidence. 
The defendant moved for judgment on the findings, which was 
overruled, and exception saved. The defendant also moved for a 
new trial, and gave as his reasons therefor, among others, the fol- 
lowing: “(1) Error of law occurring at the trial, and excepted to by 
the defendant. (2) The court erred in refusing the first special 
instruction asked by the defendant,”—said instruction being the 
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one heretofore copied. The record does not contain the evidence 
in the case. 

Under the provisions of the policy sued on, the plaintiff must 
establish one or two things in order to recover: (1) She must show 
that she made proof of loss in substantial compliance with the 
terms of the policy, before the commencement of the suit; or (2) she 
must show a waiver of such proof of loss by the company: Insur- 
ance Co. vs. Hathaway, 43 Kan., 399, 23 Pac. Rep., 428; Insurance 
Co. vs. Deford, 38 Md., 382; Insurance Co. vs. Carpenter, 4 Wis., 20; 
Eastern R. Co. vs. Relief Fire Ins. Co., 105 Mass., 570; Protection 
Co. vs. Schell, 29 Pa. St., 31. The plaintiff does not, in terms, 
plead the making of proof of loss; but she makes the general allega- 
tion in her petition that she had done and performed all the con- 
ditions required of her by the terms of the policy and the schedule 
thereto attached. This general allegation is equivalent to an 
allegation, among others, in the petition, of proof of loss made in 
compliance with the terms of the policy: Tripp vs. Insurance Co., 
55 Vt., 100; Cassacia vs. Insurance Co., 28 Cal., 629; Insurance Co. 
vs. Sweetser, 116 Ind., 370. This was denied in the answer, and 
the jury find that no signed and sworn statement of loss was made. 
The language of the jury’s answer to the question relating to proof 
of loss is narrow, but we think that it is equivalent to saying that 
the plaintiff made no written proof of loss. A written statement 
of loss must be signed to be identified, and before such statement 
becomes proof of loss it must be sworn to. The proof of loss, to 
even substantially comply with the terms of the policy, must be in 
writing, and verified by an oath. The plaintiff, having failed to make 
proof of loss, could not recover in the case unless she was in a 
position to prove a waiver of such proof by the company. Was she 
in such a position? We think not. There is nothing in the plead- 
ings upon the subject of waiver. The plaintiff could not prove a 
waiver without first having pleaded it. Insurance Co. vs. Johnson, 
recently decided by this court, and reported in 27 Pac. Rep., 100, 
and cases there cited. Also see the following cases: Vogel vs. In- 
surance Co., 9 Gray, 23; Insurance Co. vs. Capehart, 108 Ind., 270; 
Insurance Co. vs. Dyches, 56 Tex., 565; McCormack vs. Insurance 
Co., 78 Cal., 468; Weed vs. Insurance Co., 7 Lans., 452. Evidence 
cannot be given of matters not within the issues as formed by the 
pleadings. In Graham vs. Trimmer (6 Kan., 230), the court says: 
“Proof must be confined to the issues made by the pleadings, and 
it is the duty of the court to insist upon a compliance with such 
rule.” In Brookover vs. Esterly (12 Kan., 152), the court again 
says: “The first rule governing in the production of evidence is 
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that the evidence offered must correspond with the allegations, and 
be confined to the point in issue.” It is suggested that, as the evi- 
dence is not here, we may not determine that proof of a waiver 
was not in fact made. We cannot presume that the rules of 
evidence were violated in the trial of the case below, but 
must presume that the evidence was confined to the issues, and 
that, as no waiver was alleged, none was proved, since it was the 
duty of the court to confine the evidence to the issues. Reference 
is made in the brief of defendant in error to the record of this case 
as brought here before, and now on file in this court. That case, 
however, is no part of this record, and we are confined to the record 
in this case. If counsel had desired to incorporate the former case 
made, or any part thereof, into this record, he should have suggested 
its incorporation as an amendment to the case made as presented 
by the counsel for the plaintiff in error, or in some other way made 
it a part of the record in this case. We cannot go outside of the 
record in this case to examine the evidence or any other portion of 
any other record in this court, unless authorized so to do by the 
record in this case. There is no reference to the former case made 
in this record. Calling attention to it in the brief confers no au- 
thority on this court to examine it. 

The question growing out of the change of occupancy of the 
building after effecting the insurance, and before the fire, was set- 
tled when the case was here before: 40 Kan., 257. 

The court should have given to the jury the instruction asked. 
Its refusal was error. The instruction asked was material, and cor- 
rectly stated the law of the case upon the question to which it re- 
lated; and the court failed to give any instruction at all upon the 
question involved in the instruction refused. It is recommended 
that the judgment of the court below be reversed, and the case sent 
back for further proceeding. 

Per Curiam. It is so ordered. 

Horton, C. J., and Valentine, J., concurring. 

Jounston, J. 

I dissent. - The record in this case is scant, and is insufficient to 
properly raise the questions presented by the insurance company. 
It comes here upon a transcript which contains none of the evi- 
dence, nor any statement of what the evidence tended to show, and 
which in fact includes none of the proceedings of the trial except 
such as by statute constitute a part of the record of the district 
court. The judgment sought to be reversed is in favor of Mrs. 
Thorp, and every reasonable presumption should be indulged by 
this court to uphold it. The insurance company allege that the 
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judgment is erroneous, and it devolves upon it to bring enough of 
the proceedings and evidence as will affirmatively show error be- 
fore it is entitled to a reversal and an order for judgment in its 
favor upon the findings of the jury. 

It is contended by the plaintiff, and stated in the prevailing 
opinion, that the court erred in refusing an instruction requested 
by the plaintiff in error, but how that question can be determined 
is not easily seen. In the absence of the evidence or any statement 
of its purport, this court cannot say that the instructions asked were 
applicable, and cannot review any errors assigned upon the refusal 
of instructions asked, nor the giving of those excepted to: Leroy 
vs. McConnell, 8 Kan., 273; Stetler vs. King, 43 Kan., 316. 

The next and only other contention of the insurance company is 
that the court erred in not giving judgment in its favor upon the 
special findings of the jury. It is said that the finding in regard to 
the ‘‘account” of loss is inconsistent with the general verdict, and 
requires the entry of a judgment in favor of the company. All pre- 
sumptions are in favor of the validity of the findings and verdict, 
and it is our duty to harmonize them if possible. In response to 
the question, “ Did the plaintiff, before the commencement of this 
suit, render to the defendant an account of the loss, signed and 
sworn to?” the following answer was given: ‘“ The jury finds no 
proof in the testimony submitted that the plaintiff made any signed 
and sworn statement to the defendant.” No other questions re- 
specting proofs of loss were submitted. It will be observed that the 
jury do not find that proofs of loss were not made by Mrs. Thorp 
and accepted by the insurance company. It was a building which 
was insured, and proof of its loss by fire would be easily made by 
the owner and readily accepted by the company. For all that is 
shown, an account of loss not signed and not sworn to may have 
been made to and accepted by the company without question. If 
the adjuster or representative of the company was present when the 
fire occurred, or came upon the ground soon after its occurrence, 
little proof would have been sufficient to satisfy him that the house 
was destroyed. An unsigned and unsworn statement would prob- 
ably have been deemed sufficient; and, if the evidence was here, 
showing such to have been the fact, it would be conceded that the 
answer of the jury was not inconsistent with the verdict, and that 
the company was not entitled to judgment on the finding. From 
the charge of the court it appears probable. that the company had 
sufficient notice and proofs of loss, for it is recited that the adjuster 
was present, and attempted a settlement of the claim. If the com- 
pany accepted imperfect proofs, and recognized the loss, no stricter 
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or other proof would be necessary. Then, again, if no proofs of 
loss of any kind were presented, it may be that the same were 
waived by the action of the company. It is said that the pleadings 
would not admit of such proof; but, if the proof was offered, and 
received without objection, we would not hesitate to treat the 
pleadings as amended to that extent. There is a qualified state- 
ment in the petition respecting the performance of the conditions 
of the policy by Mrs. Thorp. It recites that she performed all the 
conditions “required to be done and performed by the said plaint- 
iff,to entitle her to the payment of said amount of loss so sustained by 
plaintiff and to render the said defendant liable to pay the same.” The 
company answered by a general denial, and then specially alleged 
as a defense that one of the conditions of the policy respecting the 
occupancy of the building had been violated; but there is no alle- 
gation that the condition respecting proofs of loss had not been ob- 
served. But, if the pleadings are construed strictly so as to require 
an amendment before proof of a waiver could be offered over an ob- 
jection of the company, huw can it be said that any such objection 
was made? Of course, if the question of waiver was a matter of 
dispute, and the plaintiff relied on the waiver to maintain his action, 
it must be pleaded before testimony of such waiver can be received 
over the objections of the company: Insurance Co. vs. Johnson, 47 
Kan. — “Where no objection is made to the introduction of evi- 
dence, no material error is committed by permitting its introduc- 
tion:” Grandstaff vs. Brown, 23 Kan., 176. If the company recog- 
nized the loss, and testimony of that fact was given, as the 
instructions of the court would seem to indicate, it would cure a de- 
fective allegation in the petition, and would warrant us in treating 
tbe petition as amended, so as to make it uphold the judgment that 
was given. This court has frequently treated the pleading as 
amended for the purpose of upholding the judgment, although no 
formal amendment was made or requested in the trial court: 
Railway Co. vs. Caldwell, 8 Kan., 244; Baird vs. Truitt, 18 Kan., 
124; Gas Co. vs. Schliefer, 22 Kan., 470; Grandstaff vs. Brown, 23 
Kan., 178; Organ Co. vs. Lasley, 40 Kan., 521; Jung vs. Liebert, 44 
Kan., 304. 

Counsel cite us to the evidence in therecord of the former review 
of the case in this court, making it appear that that evidence was 
used upon the last trial; and, if we could look into that testimony, 
there would probably be no difficulty in sustaining the verdict and 
findings; but we cannot look beyond what is contained in the rec- 
ord of the present proceedings in error: Railroad Co. vs. Andrews, 
34 Kan., 563. The burden, however, is on the insurance company 
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to show error. A mere inference or presumption is not sufficient to 
overthrow the verdict. “ Error is never presumed, but must always 
be affirmatively shown:” Lucas vs. Sturr, 21 Kan., 482. As before 
stated, all presumptions are to be construed in favor of the correct- 
ness of the findings and judgment of the court. We should pre- 
sume, therefore, in support of the judgment, that, while a signed 
and sworn “ account ” of the loss was not given, such an “account ” 
or proof of loss was made as was satisfactory to the company and its 
adjuster. I think we may also fairly presume, for the purpose of 
upholding the judgment, that the testimony respecting the proofs 
of loss or the recognition of the loss by the company was received 
in evidence without objection, and that all of the parties treated the 
pleadings as sufficient to warrant the introduction of the testimony; 
and that, if an amendment can be regarded as necessary, we may, 
like the parties, treat the case as though an amendment was made. 
I do not think that the court erred in refusing to enter judgment in 
favor of the insurance company upon the speciai findings, nor do I 
see any sufficient grounds for a reversal. Rehearing denied. 


SUPREME COURT OF ALABAMA. 


IMPERIAL LIFE INSURANCE CO. 


v8. 
GLASS.* 


The policy provided that if anote taken for the premium or any part thereof 
should not be fully paid when due, the premium should be considered as 
fully earned, and the policy no longer in force. 


Held, That the non-payment of such a note when due released the company 
from liability, and the case was not affected by a policy provision au- 
thorizing the deduction in case of death of any unpaid balance on the 
premium or indebtedness on the policy. 


G. L. Comer, for Appellant. 
H. D. Crayron and A, H. Merritt, for Appellee. 
WALKER, J. 

This is a suit upon a policy of insurance, dated February 15, 
1890, upon the life of John D. Glass. By the terms of the policy 
the insurance was to begin at 12 o’clock noon on the Ist day of 
March, 1890, and expire at 12 o’clock noon on the 1st day of March, 
1891. Provision was made for renewals of the insurance by the 


* Decision rendered, Nov. 2, 1892. 
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payment annually thereafter of premiums, the amounts of which were 
fixed by a table which was made a part of the policy. The evidence 
tended to show that said John D. Glass died about the 27th day of 
September, 1890. There was no acknowledgment in the policy of 
the receipt by the insurance company of the amount of the first 
premium. The court sustained objections by the plaintiff to the 
proof offered by the defendant to show that said Glass never paid 
any money or anything else on the policy, but gave his note for the 
amount of the preminm, $57, payable to the defendant or bearer 
on March 1, 1890, and that said Glass never paid or offered to pay 
said note when it fell due, or at any other time, but refused, on de- 
mand, to pay the same or any part thereof. The policy contained 
the following provision:— 

This policy is issued and accepted by the insured and assured, upon the 
express conditions and agreements contained in said application, as well as 
those printed on the back hereof, which are hereby made a part of this con- 
tract, as fully as if they were embodied herein. 

One of the conditions printed on the back of the policy was as 
follows:— 

4. If a note, taken for the premium or renewal premium or any part thereof 
on this policy, shall not be fully paid when due, the premium shall then be 
considered as fully earned, and the policy shall no longer be in force or bind- 
ing upon the company, but it may be revived according to the condition and 
agreement No. 3, as to reinstatement 

There was no evidence of any reinstatement of the policy. We 
know of no principle of law or rule of public policy affecting the 
validity of a provision in a policy of insurance that it shall not be 
binding on the insurer until the premium is paid, if it is payable 
in cash, or that the policy shall cease to be binding on the insurer 
when a note given for a premium, or any part of it, is not paid at 
maturity. No duty is imposed upon insurers to extend the benefits 
of insurance unless the consideration therefor is paid as stipulated 
for in the contract of insurance. An insurance business cannot be 
successfully carried on unless the continuance of the’risk assumed 
by the insurer is made dependent upon the prompt payment of the 
premiums which go to make up the fund from which losses are to 
be paid and profits earned. The time fixed for the payment of the 
premium is material,—is of the essence of the contract; and non- 
payment at the appointed time involves the release of the insurer 
from his obligations under the policy, if such are the terms of the 
contract, and the condition to this effect is not waived: Insurance 
Co. vs. Pruett, 74 Ala., 487; Insurance Co. vs. Bledsoe, 52 Ala., 551; 
Insurance Co. vs. Statham, 93 U. S., 24; Williams vs. Insurance 
Co., 19 Mich., 469; Wall vs. Insurance Co., 36 N. Y., 157; Pitt vs. 





1893.) _ Imperial Life Ins. Co. vs. Glass. ' 301 


Insurance Co., 100 Mass., 500; 11 Amer & Eng. Enc. Law, 304, 306. 
The provision in the policy sued on, authorizing the deduction, 
from the amount payable in the event of the death of the insured, 
of any balance of the premium for the year remaining unpaid, or 
any indebtedness on the policy, is not inconsistent with the provi- 
sion that the policy should no longer be in force or binding upon the 
company, if a note taken for a premium or any part thereof should 
not be fully paid when due. The provision for such deductions 
would be applicable in the event of the death of the insured before 
the maturity of a note given for a premium, or in case of a waiver 
by the insurer of the payment of the whole or a part of the pre- 
mium at the time it was due. Nor is it necessary to the validity of 
the provision for the discharge of the insurer from the obligation of 
the policy by a failure to pay in full any premium-note at its ma- 
turity, that effect should also be given to the further provision that, 
upon such non-payment, the premium should be considered as fully 
earned. The former provision is a valid one, whether the latter is 
legally enforcible or not in such circumstances as are presented in 
in this case, where the premium-note in question became due on the 
day of the commencement of the risk under the policy. Whethey 
the amount of the premium can be recovered when the non-payment 
of a note therefor terminated the obligation of the insurer before 
the risk under the policy had been in force a single day, is a 
question not presented by the pleadings in this case. We are 
satisfied that, in the absence of a waiver of the condition in the 
policy on this subject, upon the non-payment at its maturity of the 
note given for the premium, the policy ceased to be in force and 
binding upon the company, whether its right to the premium was 
then perfected or not. The rulings of the circuit court, both upon 
the pleadings and the evidence, are in conflict with the conclusion 
we have announced. Reversed and remanded. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


COBURN ET AL. 
v8. 
LIFE INDEMNITY & INVESTMENT CO.* 


In a contract of life insurance the premiums were payable monthly. Upon 
the failure to make any monthly payment, the insured had theright to be 
reinstated within sixty days of such default,upon her paying “‘ the proper 
premiums.” 

Such a default having occurred, and more than sixty days having elapsed, 
the company consented to reinstate the insured, the circumstances being 
such that the court charged the jury that the company had waived its 
objection to the lapse of time. This instruction was not excepted to, and 
hence, being taken as the law of the case, held, that the insured had the 
right to avail herself of such consent of the company, and to be reinstated, 
upon paying the premiums then due, sllaesh the company demanded 
payment of a premium for a succeeding month not yet due. 


James D, Suearer and Lusk, Bunn & Haptey, for Appellant. 

Joun H. Nicxert and James D. Pierce, for Respondents. 

Dickson, J. 

Upon the trial of this action in the district court a verdict was 
rendered for the plaintiffs. The case comes here on an appeal by 
the defendant from an order refusing anew trial. The action is for 
the recovery of the amount of an insurance policy or contract on 
the life of one Mary A. Coburn. The contract, by its terms, re- 
quired the payment, “ on or before the first day of each month,” of 
a specified monthly premium as a condition of the continuance of 
the insurance during the month for which such payment was made. 
It further provided :— 

If this policy should not be renewed at the end of any term for which pre- 
miums have been paid, it may be renewed within sixty days thereafter upon 
the insured furnishing a certificate of health from an accredited medical ex- 
aminer of this company, which shall be satisfactory to and accepted by the 
medical director of said company, with the payment of the proper premiums. 

The complaint alleged that the premiums had been paid up to and 
including the first day of February, 1889, and that the assured con- 
tinued thereafter to tender the payment of the premiums which the 
defendant refused to receive; it being further alleged that the de- 
fendant, by its course of dealing with her, had waived the require- 
ment as to the time of the payment of the premiums. The answer, 
by a general denial, put these allegations in issue. At the trial it 
appeared that the defendant claimed that the assured had made 
default in respect to the monthly payment due July 1, 1888; that the 
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policy had then lapsed, and had never been reinstated. Evidence was 
received at length as to the payments made from July 1, 1888, to 
February 18, 1889. The controversy was chiefly as to the transac- 
tions during that period, and immediately thereafter. The evidence 
tended to show a course of dealing with the assured from which it 
might be inferred that the defendant had waived strict compliance 
with the obligation to pay the monthly premiums by the first day 
of each month. One Shearer was the defendant’s agent at Minne- 
apolis for the collection of premiums, and to him the assured was 
authorized to make payments. The company had no other agent 
at that place. The payment of $5.13 which should have been made 
July 1, 1888, was not made until August 3d, at which time it was 
paid to Shearer. In September, October, November, December, 
and on January 23, (1889), other payments were made to him, for 
all of which he gave receipts, signing thereto simply his own name. 
The premiums payable for the period from July to January, includ- 
ing both those months, were $36.39. The payments made to Shearer 
during that period (the last being made January 23d), and appli- 
cable, as there was evidence tending to show, to the payment of 
the premiums for those months, amounted to $40.78. Mr. Shearer’s 
evidence, however, was to the effect that he had previously advanced 
$5.13 to pay the June premium, so that, after repaying himself that 
sum, there remained only $35.65 in his hands applicable to the 
payment of the premiums for the subsequent months up to and in- 
cluding January. On the 18th of February, 1889, the further sum 
of $5.00 was paid to Shearer. There was a conflict of evidence 
bearing upon the fact as to whether in receiving the payments 
above particularly mentioned subsequent to the first of July, Shearer 
acted as the agent of the company, and in its behalf, or whether it 
was understood that he did not represent or bind the company as to 
those matters, but received these payments in the interest of the 
assured, and in connection with efforts made by him personally to 
keep up her insurance. 

Under the date of January 15, 1889, Mr. Shearer wrote to the 
company, expressing his desire that Mrs. Coburn’s insurance be re- 
instated, saying that he had paid one or two assessments for her, and 
that she had kept behind all the way from one to eight or ten dollars, - 
so that he had carried her along for the purpose of getting his money 
out. In response to this letter, and under date of January 17th, the 
company replied, “the committee have reinstated Mrs. Coburn” (we 
use italics to mark language deemed important), and inclosing a state- 
ment of “the amounts that are due,” which Mr. Shearer was requested 
to remit. The amounts shown in that statement as the amounts 
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“due ” consisted of the premiums for each month from July to Jan- 
uary, inclusive, amounting to $36.39, and also of that for February 
which would not fall due until the Ist of the latter month. Subse- 
quent to February 18th, when the last payment was made to and 
received by Shearer, the company refused to recognize the assured 
as having been reinstated, because the required amount had not, as 
was claimed, been paid. 

But one assignment of error is presented for consideration on this 
appeal. That is, that the court erred in instructing the jury, in 
effect, that the proper premiums due at the time of such reinstate- 
ment were for the months from July to January, inclusive, but not 
for the month of February, which was not then due, and which the 
assured was not obliged to pay in order to be reinstated. It is 
argued by the appellant that the assured had been in default more 
than 60 days, and hence, under the policy, was not entitled to re- 
instatement at all; and if the company, as a matter of favor con- 
sented to her restoration, it could annex any condition to this 
privilege. While this is probably true, we still think that the action 
of the court should be sustained. In the first place, it will be 
observed that the company declared that it had reinstated the in- 
sured, although this was doubtless subject to the payment of such 
premiums as were then due, and perhaps amounting to no more than 
a consent to reinstate her. Though it be true that in stating as 
“due ” the premiums for the séveral months, including February, the 
company intended to require the payment of that premium, although 
it was not due, as a condition of restoration, there was at least some 
reason in support of the construction put upon this action of the 
company by the court in an instruction to the jury that, although 
more than 60 days had elapsed after the default, the defendant had 
waived that, as it had a right to do; so that the question was, what 
were the proper premiums? And to this instruction there was no 
exception. It is to be supposed that the defendant acquiesced in 
that view of the case, and that the jury acted upon it. Hence it 
must now be accepted as correct for the purposes of this appeal. 
If the defendant, under the circumstances stated, waived its right 
to rely upon the fact that there had been a default for such length 
of time as to have barred the right of the assured to reinstatement, 
she was still entitled to the benefits of the contract, which required, 
as the condition of restoration, the payment of only the premiums 
then due, or, as it is expressed in the contract, of “the proper pre- 
miums.” This would not include that for February. For these 
reasons the defendant should not be sustained in the assignment of 
error relied upon. Order affirmed. 





White vs. Western Ass’e Co, 


SUPREME COURT OF MINNESOTA. 


WHITE 
v8. 


WESTERN ASS’E CO., or ToRONTO.* 


Ordinarily this court will not decide a cause upon a question of law which it 
is manifest was not presented to, and passed on by, the trial court, espe- 
cially where it is such that, had it been there raised, it might have been 
obviated by amendment of the pleadings, or the introduction of further 
evidence. 

In a policy of insurance the house insured was described as ‘‘ occupied as a 
sporting house.” Held, That as the term ‘‘sporting house” has an inno- 
cent as well as guilty meaning, it cannot be said, without proof of the 
sense in which it was used, that the policy shows conclusively that the 
occupancy of the house was for unlawful purposes. 

Where it is not apparent that the parties consented to try an issue not made 
by the pleadings, evidence that might be proper upon such an issue is not 
to be considered in respect to it. 


W. S. McCrenanan and W. H. Manror (Kueffner & Fauntleroy, 
of counsel), fur Appellant. 


Leon E. Lum, for Respondent. 


GitFiL1ay, C. J. 

Action on a policy insuring a dwelling house, which the policy 
states to be “occupied as a sporting house.” .The complainant 
quotes from the policy the part describing the house, and stating 
its occupation. The answer quotes from the policy several condi- 
tions upon which it was to become void, or which were conditions 
precedent to the right to recovery on it; and alleges breaches in, or 
failure to comply with, such conditions, Among those of which a 
breach is alleged is one that, if the house should become vacant or 
unoccupied, and so remain for ten days, the policy should be void. 
There was no suggestion in the answer that the house was occu- 
pied, or intended to be occupied, for an illegal purpose, or that the 
insurance was effected with a view to continue any such occupancy. 
There was no attempt to set up as a defense that the contract of in- 
surance was illegal. At the trial the only issue of fact litigated was 
as to the house being vacant for ten days. At the close of plaintiff's 
evidence defendant moved for a dismissal, on the ground “that 
plaintiff has failed to prove facts sufficient to sustain a cause of 
action,” which was refused. At the close of all the evidence the 
defendant asked a direction to find a verdict for defendant, without 


* Decision rendered, Jan. 20, 1893. Syllabus by the Court. 
VOL. XXII,—20. 
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stating any reason for asking it, and which was refused. There was 
a verdict and judgment for plaintiff. 

The point now made is that the policy was void, because upon a 
house occupied for unlawful purposes,—purposes making it a pub- 
lic nuisance. It is manifest that the point was not made in, nor de- 
cided by, the court below. It is undoubtedly suggested here for 
the first time. In the record there is not, from beginning to end, a 
word to suggest a claim by defendant that the contract was void 
for that reason, or that either the plaintiff or tke court understood 
it to make such aclaim. The cause evidently proceeded and was 
tried on the theory that, except for the matters alleged in the 
answer, the plaintiff could recover. It is a rule that generally this 
court will not decide a cause upon an issue of fact or law not pre- 
sented to and passed on by the trial court; and that, where it is 
unquestionable that the party tried his cause upon one theory, 
either of the facts or the law, in the court below, he will not be per- 
mitted to shift his ground, so as to present an entirely different 
theory here: Keyes vs. Clare, 40 Minn., 84; Bond vs. Corbett, 2 
Minn., 248; Johnson vs. Sherwood, 45 Minn., 9; Cochrane vs, 
Quackenbush, 29 Minn., 376. The rule probably would not apply 
where the record shows conclusively that the party recovering is not 
entitled to recover, as where a complaint shows conclusively, so 
that it cannot be helped by proof or amendment, that there is no 
cause of action, or where it appears by evidence incapable of being 
rebutted or explained away that there is no cause of action, or that 
there is a defense. But to permit a party, upon an appeal, to shift 
his ground so as to present here a question of law not raised in the 
trial court, in a case where, had it been presented there, the court 
might have obviated it by allowing amendments, and the introduc- 
tion of further evidence might enable him to mislead the trial court 
and the opposite party, and so, really, to commit a fraud. Without 
intimating whether, had the occupation or the house, as described 
in the policy, been for an unlawful use, it would have rendered the 
policy void, we will merely consider whether the terms used show 
conclusively that the occupation was for such a use. If, in fact, 
after the policy issued, the house was occupied for illegal purposes, 
that would not render the policy void ab initio; whether it would 
be cause to avoid it would depend on its conditions. The term 
“sporting house” does not necessarily mean a house kept or used 
for unlawful sports or practices. The definition in the Century 
Dictionary 1s: “A house frequented by sportsmen, betting men, 
gamblers, and the like.” One of its definitions of “ sportsman ” is: 
“One who sports; specifically, a man who practices field sports, es- 
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pecially hunting or fishing, usually for pleasure, and in a legitimate 
manner.” A house would not be a public nuisance merely because 
frequented by such men, or kept for their use. The term having an 
innocent as well as a guilty meaning, the sense in which it was 
used in the policy was open to proof upon an issue made upon the 
validity of the policy, by reason that it contemplated an unlawful 
occupation of the house. There was no such issues made by the 
the pleadings; and, although there was evidence from which the 
jury, on such an issue, might have found that the parties used the 
term in the unlawful sense, there is nothing in the proceedings to 
indicate that the parties understood they were trying, or consented 
to try, such an issue. That evidence was not, therefore, to be con- 
sidered in respect to such an issue. Judgment affirmed. 





SUPREME COURT OF MICHIGAN. 


AHLBERG Et At. 
v8. 
GERMAN INS. CO., or FREEPoRT.* 
Local agents were verbally applied to for additional insurance. Instead of 
placing it all in their own companies, they procured part from the agent 
of another company, not informing him that the building was on leased 


ground, which was prohibited without endorsement on the policy. 
Held, that the latter company was liable. 


Howarp & Roos, for Appellant, 
F. H. Baxer (Walter Barlow, of counsel), fur Appellees. 
Lone, J. 

This is an action upon an insurance policy. The cause was tried 
before a jury, and a verdict rendered under the direction of the 
court for the sum of $518.75 in favor of the plaintiffs. It appears 
that the plaintiffs were doing a manufacturing business in the city 
of Detroit. They owned the building in which the business was 
carried on, but did not own the ground upon which it was situated, 
it being leased from the Michigan Central Railroad Company. 
November 17, 1891, they applied to Parkinson & Bonninghausen, 
insurance agents in Detroit, with whom they had previously done 
business, for additional insurance. Mr. Bonninghausen, of that 
firm, went to the factory, examined the risk, and agreed to write 
"* Decision rendered, Dec. 22,182.22 =. + ~~~ 
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more insurance. Instead of Parkinson & Bonninghausen writing 
all the additional insurance asked for in the companies of which 
they were agents, they applied to a Mr. Brice, who was then the 
agent of the defendant company in Detroit, to write $500 of it, 
which he did that day, filling out a one year’s policy in the defend- 
ant company in consideration of the premium of $23.75, the policy 
covering the building, engine house, and addition, as well as the 
machinery, stock, and materials, dry kiln and lumber therein. The 
policy was the regular printed form, known as the “ Michigan 
Standard Policy.” There was no statement or indorsement of any 
kind or nature on the policy that the buildings insured were situ- 
ated upon leased ground, and Mr. Brice, the agent, did not know 
the fact. Mr. Brice delivered the policy to Mr. Bonninghausen, 
who delivered it to the plaintiffs. Parkinson & Bonninghausen 
paid the premium to Brice, and the plaintiffs repaid it to them. It 
appears further that Parkinson & Bonninghausen knew that the 
property insured stood upon leased ground, for the reason that in 
December, 1889, they issued a policy for the Winchester Insurance 
Company upon this same property for one year, and that policy 
contained an indorsement to the effect that the building insured was 
situated upon leased ground, the lease having four years to run. 
The policy in suit contained a clause, among others, as follows:— 

This entire policy, unless provided by agreement indorsed hereon or added 
hereto, shall be void if the subject of insurance be a building on grounds not 
owned by the insured in fee simple. 

It is contended by defendant’s counsel that under the facts 
stated the policy became void under the foregoing stipulation con- 
tained in the policy, and that the court should have directed a ver- 
dict in favor of the defendant. We cannot agree with this conten- 
tion. The case falls directly within the principles applied in the 
case of Hoose vs. Insurance Co. (84 Mich., 309). No written appli- 
cation was made for the policy by the plaintiffs, and no statement 
made as to the title of the ground upon which the buildings to be 
insured were situated, and in fact all the persons who solicited the 
insurance were advised of the true situation and title of the build- 
ings and premises. Judgment must be affirmed with costs. 

The other justices concurred. 





Moller vs. American Fire Ins. Co. 


SUPREME COURT OF MINNESOTA. 


MOLLER 
v8. 
AMERICAN FIRE INS. CO., or PHILADELPHIA.* 


M. and W. applied to an insurance agent to issue a policy to insure the mort- 
gage interest upon the building, upon which the owner had executed a 
mortgage to W., and they informed the agent that W. had assigned the 
mortgage to M. for convenience of foreclosure only, and that W. was the 
sole owner of the mortgage and the indebtedness secured thereby; and 
the agent thereupon issued the policy, the loss, if any, payable to W., as 
mortgagee, as his interest might appear. Held, That it was the duty of 
the agent to assume their rights in the mortgage to be just as they stated 
them, and draw the policy accordingly; and that M. cannot have the 
policy reformed by having her name inserted in the place of W.’s, on the 
theory that she was in fact the owner of the mortgage. 


E. A. Twrrcnett, for Appellant. 
Kitcuet, Coun & Suaw, for Respondent. 


GiILFILLAN, J. C. 


Action to reform a policy of insurance, and to recover upon it as 
reformed. The policy, as executed, insured one Wait (who at the 
time was the owner of the property) against loss by fire. It con- 
tained this clause: “Loss or damage, if any, under this policy shall 
be payable to Mary E. Webster, as mortgagee (or trustee), as in- 
terest may appear; ” the plaintiff's name not appearing in the policy. 
The reformation of this clause by inserting the name of plaintiff in 
the place of the name of Mary E. Webster is sought. Without be- 
ing thus reformed, of course the plaintiff cannot recover upon it; 
and, if plaintiff is not entitled to have it so reformed, that disposes 
of the case, and all other questions are immaterial. The findings 
of fact upon which the right to a reformation must be determined 
are not claimed to be erroneous, and must therefore be taken as the 
basis of decision. Wait had executed a mortgage to Mrs. Webster, 
and she and plaintiff applied to one Ames, the agent of the com- 
pany, for a policy of fire insurance in such form as he considered 
safe and proper, Mrs. Webster paying the premium therefor; and, 
as the court finds, ‘at the time said policy of insurance was applied 
for the plaintiff and said defendant Webster informed the said Ames 
that said mortgage made by said Wait and his wife to said Webster 
had been assigned by said Webster to the plaintiff herein; that said 
assignment was made for convenience of foreclosure only; that said 


* Decision rendered, January 20, 1893. Syllabus by the Court. 
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defendant Webster was in fact the sole owner of said mortgage and 
and the indebtedness secured thereby.” The proposition on which 
the claim to reformation is based is that it was through the mistake 
of the agent that Mary E. Webster’s instead of plaintiffs name was 
inserted in the policy as the holder of the mortgage interest. That 
it was his mistake can be argued only by assuming that he knew 
the only agreement between plaintiff and Mrs. Webster, by which 
the latter retained her interest in the debt and mortgage notwith- 
standing the assignment in form was by parol, and that he ought 
thereupon to have known as a matter of law that under the statute 
of uses and trusts a parol trust in personal property is void, and 
that consequently Mrs. Webster could not be the owner of the 
mortgage, or any interest therein. Without assuming to determine 
whether, by laying before him the evidences of their agreements, 
they could have constituted him, as defendant’s agent, the judge of 
the legal effect of the agreements, and of what their respective 
rights were under them, it is enough to say they did not attempt 
todo so. They stated to him what their rights with respect to the 
mortgage were, and it was his duty to assume their rights to be 
just as they stated them, and to draw the policy accordingly, which 
he did. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


SHAPIRO 
v8. 
WESTERN HOME INS. CO., or S1oux Ciry.* 
A stipulation in a policy of fire insurance that ‘in case of loss or damage by 
fire the assured shall, * * * within sixty days, render an account of 
the loss or damage signed and sworn to, stating,” etc., held a condition 


precedent to the right of recovery, as well in respect to time as in other 
respects. 


Leon E. Lum, for Appellant. 
H. W. Cuasz, for Respondent. 
GinFILuan, C. J. 
Action on a policy insuring one Ball against loss by fire on a 
dwelling house, “the loss, if any, payable to Max Shapiro, mort- 
gagee, as his interest may appear.” It was tried by the court 
* Decision, rendered November, 4, 1892. Syllabueby the Court. 
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below, and judgment rendered for defendant. The policy contained 
these provisions: The loss 

To to be due and payable at its office, in Sioux City, after satisfactory proofs 
of the same, as required hereinafter, shall have been made by the assured 
under the conditions and limitations of this policy, and received by the com- 
pany. In case of loss or damage by fire the assured shall, * * * within 
sixty days, render an account of the loss or damage, signed and sworn to, stat- 
ing, ete. It is hereby covenanted and agreed, and it is a part of the con- 
sideration for this insurance, that no suit or action on this policy for the 
recovery of any claim shall be sustainable in any court of law or equity until 
after all conditions, stipulations, requirements, and provisions of this policy 
have been been complied with, and an award shall have been obtained by ar- 
bitration in the manner herein provided, nor unless commenced within six 
months next ensuing after the fire, exclusive of any time consumed in arbitra- 
tion. 

The only question we need decide is, was the requirement that 
the account should be rendered within sixty days a condition prec- 
edent to the right to recover? The point is fully covered by the 
decision in Bowlin vs. Insurance Co. (36 Minn., 433), in which such 
a stipulation was held to be a condition precedent, as well in 
respect to time asin other respects. That case was decided 
according to the great weight of authority: See 2 Wood, Ins., § 
437; 2 May, Ins., § 465; Smith vs. Insurance Co., 1 Allen, 297; In- 
surance Co. vs. Lindsey, 26 Ohio St., 348; Underwood vs. Insurance 
Co., 57 N. Y., 500; Blossom vs. Insurance Co., 64 N. Y., 162; Scam- 
mon vs. Insurance Co., 101 Ill., 621; Hanna vs. Insurance Co., 
36 Mo. App., 542; Gale vs. Insurance Co., 33 Mo. App., 664; Gould 
vs. Insurance Co. (Mich). There are some cases which, because 
of the presence in the policy of expressions not in this one, or of 
the absence of expressions that are in it, have held the contrary: 
See Tubbs vs. Insurance Co. (Mich.); Hall vs. Insurance Co., 
(Mich.), and Insurance Co. vs. Downs (Ky.). These can hardly be 
regarded as affecting the weight of authority. 

Judgment affirmed. 





Supreme Court of Louisiana. 


SUPREME COURT OF LOUISIANA. © 


SuccEssion OF BROWNLEE. 


A wife who at the death of her husband receives (as the beneficiary named 
therein) the amount of certain policies on his life which the husband had 
taken out, and on which he had paid the premiums, cannot be made, by 
special opposition of a creditor, to charge herself, on the account filed by 
her as administratrix of her husband’s succession, with the amount of 
those premiums as an asset of that succession, and as resulting from a 
debt due by her to it. 

In entering into those contracts, the husband did not claim nor intend to act 
either as negotiorum gestor or as agent of his wife; he was not dealing 
with reference to nor upon any property of hers. The obligations of the 
assured created by the policies were his own obligations, and, when ex- 
tinguished by payment of the premiums, the debts paid were his debts, 
and not those of his wife. 

Even were there a situation, resulting from community relations, such that a 
wife would be, as between herself and her husband, liable for the pre- 
miums, she could not be held for that particular special item of indebted- 
ness upon an opposition made to her tableau of administration, especially 
where the opposing creditor does not allege that he is a creditor of the 
community; that it has Leen accepted by the wife, or that she has made 
herself liable as widow in community; that the community is insolvent, 
or that it has been liquidated; and that as a result thereof the wife has 
been found to be a debtor thereto. A wife would be entitled to a general 
settlement; non constat but that on such settlement she would be found 
its creditor. 

Where services have been rendered a succession upon the advice and with 
the consent of a particular creditor, he is estopped from contesting pay- 
ment for the same, when he concedes they have been properly performed 
and reasonably charged for. 


Lanp & Lanp, for Appellant. 
Joannes Suitu, for Appellee. 


Nicuotts, C. J. 


This case comes up on an appeal in the matter of an opposition 
by S. Levy, Jr., claiming to be a creditor of the succession of N. C. 
Brownlee, to the tableau of administration filed in that succession 
by Mrs. N. C. Brownlee, who is the administratrix thereof. The 
opponent, who is appellant, urges three grounds of opposition. As 
the pleadings relating to the first ground are short, and very clearly 
present the issue involved therein, we will transcribe them. The 
first ground of opposition is as follows, viz.: ‘“ Respondent avers 
that N. C. Brownlee, during the existence of the marriage between 
him and the said Mrs. L. A. Brownlee, insured his life in her favor 


* Decision rendered, October 21, 1892. Syllabus by the Court. 
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to the amount of $12,000, in three different companies or associa- 
tions; that the premiums for said insurance were paid by said N. 
C. Brownlee out of the funds of the community existing between 
him and his said wife; and that on his decease his said widow took 
possession of said three policies, and collected thereon the said sum 
of $12,000, which she retained as her separate property. Respondent 
further avers that of said premiums the amount of $743.40 was paid 
to the New York Life Insurance Company, represented by T. B. 
Chase, of Shreveport, La., in six annual premiums of $123.90 each, 
—first paid January 9, 1886; the further sum of $188.50 was paid to 
the Equitable Life Insurance Company, of New York, represented 
by S. N. Ford, of Shreveport, La., the said insurance being for 
$5,000 in each of said companies; and the further sum of $162.55 
was paid on a policy for $2,000, issued by the Ancient Order of 
United Workmen, of the city of Shreveport, La. Respondent avers 
that said Mrs. Brownlee is indebted unto the succession of N. C. 
Brownlee in the amount of said premiums paid by the community; 
for the use and benefit of her separate estate, and which inured to 
her separate benefit and advantage. Respondent shows that when 
said policies were issued the said N. C. Brownlee was in embar- 
rassed ard insolvent circumstances, and that all or most of the pre- 
miums' paid by N. C. Brownlee on said three policies were so paid 
out of moneys borrowed from respondent, which said advances form 
a part of the present indebtedness of said succession to respondent. 
Wherefore respondent avers that the said Mrs. L. A. Brownlee is 
justly indebted unto said succession in the aggregate amount of said 
premiums, with which opponent prays she be charged as adminis- 
tratrix in her said account.” 

It will be noticed that there is no allegation in the opposition 
that Mrs. Brownlee has accepted the community of acquets and 
gains, or that she has in any way made herself liable as widow in 
community; none that the community is insolvent; none that the 
community has been settled and liquidated either dehors the suc- 
cession proceedings or within them, and that, as a result of such 
settlement, the widow has been found its debtor for any amount; 
none that S. Levy, Jr., the opponent, is a creditor of that com- 
munity, if any exists. It will be further noticed that there is no 
prayer for any general settlement of the community, nor any prayer 
for a judgment against Mrs. Brownlee for any amount, as widow in 
community. It will not besides escape attention that this case pre- 
sents, neither as to pleadings and prayer nor as to parties, any of 
the features of a revocatory action. It might well be that opponent 
should be a creditor of the succession of Brownlee, and yet not be 
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one of the community. It might well happen that the succession 
of Brownlee should be insolvent, and the community not, and that 
on a general settlement and liquidation of the community, should 
one exist, Mrs. Brownlee, so far from being a debtor, might be a 
heavy creditor. The only reference to a community in the plead- 
ings is the allegation that the policies mentioned were taken out 
during the existence of the marriage between Brownlee and his 
wife, and that the premiums upon the policies were paid by the 
husband out of the funds of the community. Under the pleadings 
of the opposition as a whole, and under its prayer, these particular 
averments lose all significance. The opposition, as it stands, is 
that of a person claiming to be a creditor of a succession, urging 
that the administratrix thereof is a debtor to the succession for a 
specific amount and a special item; that she has failed to make the 
amount of that indebtedness figure on the tableau as an asset of the 
succession; and that she should be made to do so. We are of the 
opinion that the action of the district judge, in rejecting this ground 
of opposition, was correct. The opponent concedes that, as be- 
tween Brownlee and the insurance companies, the contracts were 
legal; that the amounts paid to the companies were legally paid, as 
were the payments by the companies to Mrs. Brownlee of the 
amount of the policies. 

There has not been any attack on those contracts or on those 
payments. It is admitted that contracts perfectly legitimate in 
their origin have been fully and legitimately carried out and exe- 
cuted. The only question before the court is whether, as arising 
from those contracts, Mrs. Brownlee has become a debtor of her 
husband’s succession. We think not. In entering into the con- 
tracts of insurance, Brownlee acted on his own behalf, and as a 
principal, and was so dealt with by the companies. He neither 
claimed nor intended to act either as negotiorum gestor or as agent 
of his wife. He was not managing her affairs, nor dealing with 
reference to or upon any property of hers in taking out the policies. 
The obligations of the assured created by the policies were obliga- 
tions and debts of the husband, not of the wife, and, when those 
obligations were extinguished, there was an extinguishment by pay- 
ment of the husband’s debts, and not the wife’s debts. 

But it is said that through those policies the wife has obtained a 
large amount of money, and that, this being so, she should re- 
imburse to her husband’s succession, particularly when it is em- 
barrassed, the amounts paid out by him, and which have so largely 
contributed to her happiness. Whatever moral obligation she may 
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be under to take this view of the situation, she is compelled by no 
legal obligation to do so. 

Whether Mrs. Brownlee may be considered as having received 
the amount of the policies under donations from her husband, or 
through the operation of “ stipulations pour autrui.” created in her 
behalf by her husband in the contracts between himself and the 
insurance companies, the fact remains beyond dispute, both under 
the decisions of the courts and the admissions of opponent, that she 
rightfully and legally received the same. But the opponent says 
the succession is entitled to reimbursement under Article 2408, 
Civil Code, under the line of decisions which declare that the com- 
munity must be credited with debts of husband or wife paid by it 
(Glenn vs. Elam, 3 La. Ann., 611; Childers vs. Johnson, 6 La. Ann., 
634), and must be debited with separate funds of either spouse used 
to enrich it (Glasscock vs. Green, 4 La. Ann., 146; Moore vs.Stancel, 
36 La. Ann., 819; Succession of Foreman, 38 La. Ann., 700), and 
those which declare that the husband’s creditors may claim his com- 
munity rights (Heirs of Gee vs. Thompson, 41 La. Ann., 348, 352). 
He particularly relies upon the case of Succession of Foreman (38 
La. Ann., 219). We have already said that when Brownlee dealt 
with the insurance companies he was not acting with reference to 
or upon any property or estate of hers, separate or otherwise, but 
as a principal; and we have also said that the articles of the code 
relative to the community have no bearing in this case, under the 
pleadings and prayer. Assuming as true “that the husband’s cred- 
itors can claim his community rights,” there must first be a com- 
munity, and next community rights, and these established, liquid- 
ated, and enforced in a legal way, and contradictorily with proper 
parties. We must, under the pleadings and prayer of this opposi- 
tion, deal with Mrs. Brownlee as if there were no community, and 
as if she were a stranger to any community. Even were matters 
otherwise, Mrs. Brownlee would be entitled to a.full and general 
settlement of the community, and could not be held liable prior to 
the liquidation upon any special item, at the instance of a creditor 
of her husband’s succession, and on opposition to her tableau of 
administration. Even were it true that Brownlee expected and in- 
tended (which we have not the slightest reason to suppose he did) 
that his wife should reimburse him for premiums paid, and were it 
true that she would be liable to make such reimbursement, it would 
be impossible for us to say (on the theory of a community) that 
Mrs. Brownlee owed that community a dollar; non constat but that 
the community on liquidation would owe her. The case of Mose- 
man has no resemblance to this. In the first place, the proceeding 
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there was in reality a direct settlement inter se of two sets of heirs 
of Moseman, and a partition and settlement of the second com- 
munity, of which Moseman had been the head. In such partitions 
and settlements there are many rights and issues properly raised 
and determined, in which the mere creditors of the father may 
have no legal interest and are entitled to take no legal part. In the 
second place, the policies in the Moseman Case were taken out for 
his own benefit, when he was a widower; the premiums due were 
owing by himself individually, and personally, but had been paid 
for out of funds which, as matters had shaped themselves, the 
children of his second marriage were entitled to have accounted for 
on the final settlement, and his separate estate ultimately charged 
in their favor for a portion of the same. 

The second ground of opposition is to the payment of four 
months’ wages to one Lemon, whose duties consisted in gathering 
and preparing for market the crops belonging to the succession. 
The necessity for the services, and the reasonableness of the com- 
pensation for the same, are not questioned, and it is in evidence 
that opponent advised and consented to those services. There is no 
merit in the opposition. 

The third ground of opposition is to the attorneys’ fees in the 
succession. The reasonableness of the fee is supported by evidence 
which is sustained by the judgment of the district judge, before 
whom all the proceedings were conducted. We see no reason to 
dissent from his conclusions. For the reasons herein given it is 
ordered, adjudged, and decreed that the judgment of the court 
below be, and the same is hereby, affirmed. 





1893.] Law vs. New England Mut, Accident Ass’n. 


SUPREME COURT OF MICHIGAN. 


—_— 


LAW 
v8. 
NEW ENGLAND MUT. ACC. ASS’N. 


Five months before the termination of the limitation period the company de- 
clined to pay, and advised plaintiff to go to the courts. 


Held, that an action after the limitation had expired was too late. 


James H. Pounn, for Appellant. 

Joun D. Conety, for Appellee. 

Duranp, J. 

This suit is brought upon a certificate of insurance issued by the 
defendant company to the plaintiff, by the terms of which it agreed 
to pay him certain specified sums of money in case he suffered per- 
sonal bodily injuries of a certain character, mentioned in the certifi- 
cate, at any time during its life. During the life of the certificate 
or policy, and on April 9, 1890, the plaintiff was injured to an ex- 
tent which partially prevented him from practicing his profession 
as a physician for a period of about four weeks. The plaintiff noti- 
fied the defendant of the accident, who made an examination into 
the fact, and a correspondence was had between the parties in rela- 
tion to the subject-matter, extending until November 4, 1890, at 
which time the defendant through its agent, practically declined to 
pay, and informed the plaintiff that “perhaps it would be better to 
let the courts decide this matter.” On December 18, 1890, plaintiff 
began a suit in justice’s court to recover upon the certificate against 
the defendant, which is a foreign corporation; and on January 12, 
1891, the suit was quashed, on the ground that a justice’s court 
summons could not be lawfully served upon a foreign corporation. 
Nothing further was done by the plaintiff in reference to the en- 
forcement of his claim until June 15, 1891,when this suit was begun. 
The certificate contained a clause as follows :— 

And no suit or proceeding at law or in equity shall be brought, or arbitra- 
tion required, to recover any sum, unless the same is commenced within one 
year from the time of the alleged accidental injury. 

Upon the trial the circuit judge directed a verdict for the de- 
fendant on the ground that the action was not begun within a year 
after the accident occurred, as required by the policy. The plaintiff 

* Decision rendered, Dec. 22, 1892, is 
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claims this is error. We do not agree with this contention. As 
early as Nov. 4, 1890, the plaintiff was fully advised that the defend- 
ant would not pay the claim, and all attempts looking towards an 
arbitration or settlement of it ceased. This left the plaintiff up- 
wards of five months within which to have brought his suit and 
been strictly within this provision of the policy. This he did not 
do, but waited for upwards of two months after the time within 
which the suit should have been brought had expired before 
bringing it. The defendant had not misled him, or done anything 
which can be construed into a waiver of the substantial right ex- 
pressed in the policy, and which required the suit to be brought 
within a year after the alleged accidental injury. Under these 
circumstances, we think that the suit should have been brought 
within the year specified, and that, not having done so, the plaintiff 
lost his right to sue under the principle recognized in the following 
cases: McIntyre vs. Insurance Co., 52 Mich., 189; Voorheis vs. So- 
ciety (Mich.); Gould vs. Insurance Co., id., 455; Steele vs. Insur- 
ance Co. (Mich.) As this disposes of the case nothing else will be 
considered. The judgment is affirmed, with costs. The other 
justices concurred. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


LiaBitity oF Broker. 


In the case of Criswell vs. Riley, decided by the Appellate Court 
of Indiana, Dec. 14, 1892, the plaintiff applied for insurance to a 
broker, who told him it could not be procured in his own companies, 
but offered to procure it elsewhere, and afterwards filled out and 
forwarded an application signed by plaintiff to another company, 
which had offered him a commission on business so procured. It 
was held that the broker was the agent of plaintiff, not of the com- 
pany, and personally liable to him for the loss resulting from non- 
payment to the company of the premiums which he had collected. 
Concerning the general principles of a broker’s agency, the court 
said: There is a well-recognized distinction between insurance 
agents and brokers in their relations with insurance companies. A 
broker has no general authority to act for an insurance company, 
but the intrusting to him of a policy issued through his procure- 
ment for delivery to the assured is ordinarily held sufficient to con- 
stitute him the agent of the company for the purpose of collecting 
the premium, and payment to him under such circumstances will 
bind the company. This distinction was recognized in the case of - 
Insurance Co. vs. Hartwell (123 Ind., 177; 24 N. E. Rep., 100), 
wherein the court declared: “The authority of the agent is recog- 
nized in advance, while in the other it is not recognized until what 
has been done has been accepted and adopted by the insurance 
company.” ‘The agency of the broker is often established upon the 
doctrine of ratification. There may have been such a course of 
dealing between the company and the broker as to give the latter 
the character of an agent in general by legal implication, as was as- 
serted in the Hartwell case, but in the absence of such implied 
authority the agency of a broker is special and limited; and, while 
the fact that the broker is intrusted with a policy for delivery to 
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the assured usually gives him authority to collect the premium 
thereon, that fact is not conclusive evidence of such authority. An 
insurance company may send a policy to a broker for delivery, and 
still withhold from him authority to receive payment of the pre- 
mium, in which event he would not be the company’s agent for that 
purpose, and payment to him would not bind the company, pro- 
vided the assured had notice of his restricted authority. But if the 
assured did not have such notice, he would be justified, by the 
broker’s possession of the policy, in treating him as the company’s 
agent to collect the premium. Having invested him with the indicia 
of authority, upon familiar principles the company would be for- 
bidden to repudiate his agency in a controversy with one who was 
led to treat with him as an agent. In the case in judgment ap- 
pellant informed appellee that no company for which he was agent 
would carry the risk, but he undertook for appellee to place it with 
another company. He did not at any time claim to be an agent of 
the company which undertook the insurance. 


FUTURE WARRANTY AS TO DETACHED RISK, 


The case of Michigan Shingle Co. vs. London and Lancashire Ins. 
Co., decided by the Supreme Court of Michigan, May 6, 1892, in- 
volved the same property as that of Michigan Shingle Co. vs. State 
Investment Ins. Co. reported in the present number of this journal, 
p. 241. The plaintiff has lumber piled on five parallel docks with 
spaces between. On three of the docks it was more than 150 feet 
from the mill, but on two of them within 30 feet. The insured rep- 
resented to the agent that there was over 150 feet clear space and 
secured a lower rate of premium. The policy warranted that 150 
feet of continuous clear space should “hereafter be maintained ” 
between the property and any manufacturing establishment. It was 
held that the plaintiff could not recover by limiting the insurance 
to the three docks beyond the prescribed distance, where the policy 
was a blanket on all the docks and not in specific amounts on each. 
Where the policy was a warranty in futuro, knowledge of the 
agent at the time of contracting was immaterial. Parol evidence 
was inadmissible to change the terms of the contract. 








Not a Proper Way to Insure a 
Special to THE Press. 
Newronrt, Ky., May 10,—The Kentucy’ Court 
of Appeals has just handed down a decision of 


great moment to insurance companies. _ The 
Court decides that a policy faken out by a wife on 
the life of her husband without his knowledge 
cantjot be collected in case of death, as an insur- 
ance contract isa personal contraa.. The pare 
turther holds that” “whore a Wig has us 

husband’s Méney in pare TF such policy he 


may Trecove? by civil process. owe” 


Fook the Wrong One. 





Democratic Supervisors and +: 


9 | Detnceratic: 


1893. } Sheanon vs. Pacific Mut. Lije Ins.Co. 


\ 


SUPREME COURT OF WISCONSIN. 


SHEANON 4 


v8. 
PACIFIC MUT. LIFE INS. CO.* 


An accident policy provided that a total loss should be payable in case of 
loss of both feet within ninety days of accident, and that proof of dis- 
ability must be furnished within seven months. Total liability was 
denied on the ground that there was no amputation, and insured was 
induced to sign a claim for weekly indemnity to defeat the larger claim. 
After the seven months insured sent medical evidence regarding continued 
paralysis of the limbs. 


Held, That the limitation as to proofs had been waived by denial of liability. 


Heid, That where insured was helpless and being cared for by his brother, 
the latter had implied authority to act for him regarding the insurance; 
and, in dealing with one in the office of the agent whose acts were recog- 
nized by the cumpany, he was dealing with its representative. 


Evidence as to the condition of the insured after ninety days was admissible 
to show the circumstances under which the proofs of loss and receipts for 
weekly indemnity were signed. 


Statements furnished by insured’s physician to the company at its request, 
after the seven months, were admissible to show waiver of proofs. 


Evidence of total paralysis of the limbs until death would sustain a finding 
of total loss. 


A letter writien to the agent at the request of the insured at the time of sign- 
ing a release and receipt for weekly indemnity, inquiring as to the possi- 
bility of securing a total loss and claiming it as a right, is admissible as 
evidence of absence of intention to release the company from the claim. 


Statement of facts by Pinney, J. 


Action upon an accident insurance policy for $3,000, issued to the 
plaintiffs testator, by which he was insured for the term of twelve 
months, to be paid, etc., after due notice and satisfactory proof:— 


(1) That the insured, during the continuance of the policy, has sustained 
such violent and accidental injuries as shall be externally visible on his per- 
son, and which alone shall have caused his death within ninety days from the 
date of such accident, or, if this policy be issued for both death and indem- 
nity [as was the case], the company will pay the insured the principal sum; 
(2) if he, within such ninety days, and from such accidental means, suffers 
the loss of the entire sight of both eyes, or the loss of two entire hands or two 
entire feet, or one entire hand and one entire foot, and survives said ninety 
days; or (3) the sum of $15 per week, not exceeding thirty consecutive weeks, 
for the immediate, continuous, and total loss of such business time as may re- 
sult necessarily from such injuries. 


One of the conditions of the policy was that, 


Unless affirmative proof of death, loss of sight or limb, or duration of dis- 
ability be furnished within seven months, * * * all claims on the policy 
shall be forfeited to the company. 


* Decision rendered, Dec. 6, 1892. 
VoL. XXIL.—21. 
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The complaint of the assured (the action having been commenced 
in his lifetime) alleged, and the proof showed, that at Burke, Idaho 
T., November 12, 1888, without fault or negligence on his part, a 
ball, shot from one of the weapons of two persons quarreling, 
struck a little to the right of the middle line of the spine, about the 
level of the lower dorsal vertebra, penetrating it, and caused him 
immediately to fall upon the ground, helpless and paralyzed, so 
that he lost the use of all the lower portion of his body, both of his 
limbs and both of his feet, leaving upon his body a visible and ex- 
ternal mark of his injury, and he thereby lost both entire feet, and 
was thereby and thereafter permanently and forever deprived of 
the use of both of his feet, so that they would not ever be able in 
any way to perform their proper functions, or any function what- 
ever, although neither of said limbs or said feet had been ampu- 
tated. That on the 13th of November, 1888, he caused notice 
thereof to be given to one Davis, the agent of the defendant resid- 
ing at the place where said accident occurred. That within two 
weeks thereafter the defendant sent one Dr. Harvey, as its physi- 
cian and medical examiner, to examine the assured, which he did, 
and he was there fully advised of the condition and extent of the 
injuries which he had so suffered solely by reason of said accident. 
That about the 23d of December, 1888, the assured was removed 
from Burke to Spokane Falls, Wash. T., and he there sent notice of 
said injuries and of said accident to the general manager of the de- 
fendant company, living at that place, who sent another physician, 
who, shortly after the 23d day’ of December, 1888, visited the as- 
sured, and examined him carefully, and was made fully aware of 
the extent of his injury and its nature, and of the manner in which 
the accident occurred; and he then and there well knew that the 
accident had caused such condition of the plaintiff's lower limbs 
and feet that he would not improve, and that he had suffered, by 
reason of said accident, the loss of both of his feet and lower limbs, 
permanently and forever. That he remained at the place aforesaid 
thirty days, and during that time demanded of the defendant the 
payment of the said sum of $3,000, as the sum to which he was en- 
titled under the said policy; but that the defendant refused to pay 
him the said sum, solely on the ground that he had not suffered the 
loss of both or either of his said feet, in that they had not been 
amputated. That the company was fully apprised of the facts and 
circumstances of said injury, and refused to pay him said sum, ex- 
cept the sum of $450, paid him in the month of September, 1889. 
The complaint alleged general performance on the part of the as- 
sured of all and singular the conditions of the said policy. Upon 
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demurrer to the complaint it was held that the assured had suffered 
the loss of two entire feet, within the meaning of the policy: Shea- 
non vs. Ins. Co., 77 Wis., 618. The defense, in substance, was a 
denial of loss permanently of both the feet of the assured, or notice 
thereof, and a denial that proofs of such loss were furnished as re- 
quired by the policy; that the assured, January 21, 1889, made and 
presented his claim under the policy by reason of his injury to the 
weekly indemnity of $15 per week for thirty weeks, amounting to 
$450, which the defendant paid him September 24, 1889, in full 
satisfaction and discharge of all losses and liabilities growing out of 
the injury in question, which was so received and accepted, whether 
the result of the injuries might be fatal or otherwise. Evidence 
was given to the effect that an agent of the defendant at Burke was 
immediately notified of the injury, and that he visited the assured, 
and had the physician of the company call and examine him. The 
case was reported to the company on the 18th of the same month 
by the agents at Burke. About the middle of December the as- 
sured was taken by his brother Robert, who was with him, to 
Spokane Falls, to the Mercy Hospital, where he staid about a 
moath. While there, his brother Robert took .care of him, and, 
having been informed that the company had a general agent and 
office at Spokane, he called at the place as he had been directed, 
and asked the man that was there if that was the Pacific Mutual 
Life Insurance Company, to which he responded it was, and asked 
what he could do for him. The company’s sign was up on the out- 
side of the building. That he told him he had his brother in the 
hospital; he was shot. That he was insured in the company. That 
he wanted to see if it was not going to pay. That he wanted to go 
home. “He said he could not pay, but would write to the com- 
pany. I told him he had better telegraph; writing would take too 
long. So he telegraphed, as I supposed.” That the only reason he 
had for supposing the man at Spokane Falls to be Donald Ross was 
that he told him all letters he sent there to address to Donald Ross, 
Spokane Falls. Defendant’s counsel asked that the testimony con- 
cerning the interviews with this man be stricken out, but this was 
refused. Witness further testified that he told the man in the bank 
he had his brother up in the hospital, and wanted him to write to 
the company, or dispatch to them, to see if they would settle the 
claim. That they afterwards heard from the company, through this 
gentleman, whom he thought was Donald Ross, and he told them 
at the hospital he had a letter from the company, and that, unless 
the assured died, or his limbs were taken off in ninety days, they 
would not pay the full amount. That he went to see him again, and 
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this man said he would come up and see the assured, and get up a 
proof; and he did come, and he made out a paper of some kind 
which the assured signed. That the assured did not read it, nor 
was it read to him. This man Ross took the paper away with him. 
That he asked certain questions of his brother; what doctor at- 
tended him; told Robert he had notified the company, and got a 
letter from them, and read the letter to Robert. That the company 
would not pay the assured unless his limbs were taken off within 
ninety days, or the accident caused his death. That Ross told 
them where there was a doctor; to get him, and tell him that he 
(Ross) sent him; and he went and saw the doctor, who came and 
examined him, and said the assured would not recover the use of 
his limbs. That neither Robert nor the assured requested that the 
paper in question should be gotten up. That the assured answered 
all the questions that were asked by the gentlemen who made it 
out. That their doctor’s name was McLean, and he answered all 
questions put by the doctor. The same night this paper was made 
the assured and his brother started for Ridgeway, Wis. The as- 
sured was never able to walk or to use his feet any of the time until 
his death, which occurred July 6, 1890, and was not any better be- 
tween the time he was hurt and the time he died. 

It was admitted that no part of the policy had been paid except 
$450. It appeared that while the assured was in the hospital at 
Spokane Falls, January 16, 1889, the man Ross telegraphed to the 
company that the assured was shot November 12th, in the spine, 
“causing permanent paralysis of legs. Doctors say will ultimately 
die. Does limb clause cover permanent paralysis? Wants to re- 
turn home East now. Will settle for thirty weeks.” That the sec- 
retary of the company on the same day answered: “Clause does 
not cover. Must have full proofs. See letter.” On the same day 
Ross wrote to the company, quoting his telegram to it, in which he 
gave the particulars of the injury, saying :— 

Doctor attending him says there may be three ways in which it is done 
[paralysis produced]: There may be a portion of the vertebra pressing on 
the spinal cord, or the bullet may have lodged against it, producing paralysis 
or it may have cut a portion of the cord. If it is pressure, a cure can be 
effected by removing the pressure; but an operation is almost sure to result 
fatally, so the party does not wish to undergo it, at least until he goes 
home. Doctor says there is a chance he may linger even for years as he is, 
but the chances are against him. Dr. McLean says that the muscles that 
control the legs are severed. My reason for telegraphing you as I did 
was that, if he lives, he will draw indemnity for thirty weeks, as he will be 
totally disabled for that length of time. There are yet three weeks in which he 
may die, and come in for a death claim. By settling for thirty weeks, you 
will shut off such a claim; and there are a good many chances that he may 
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die in that time. If he lives, he will certainly come in for the thirty weeks, 
so I thought it would be the best policy to have him make up his claim at 
once, and avoid a possible death claim by paying what you would have to 
pay if helives. * * * I did not know whether the limb clause applied to 
complete loss of the use of the members. To all practical purposes he has lost 
the entire limbs. Of course, I did not mean that more than the claim should 
be made up when I said “settlement,” but that they should be satisfactory 
to you before it was paid; and my object, as I said before, was to cut off the 
possibility of a death claim. If such a course meets your approval, and your 
letter mentioned in your telegram does not cover the case, and you wish it 
attended to in this way without delay, please advise by telegram, as the 
party is anxious to settle, and get home. 

Before this letter was received, and on the same day of its date, 
the secretary of the company also wrote to Donald Ross, Esq., man- 
ager, saying, among other things:— 

Your telegram of this date received. We answer as follows: Clause does 
not cover. Must have full proof. See letter. We were notified of this case 
on November 18th last by our general agents at Butte City. * * * If 
claimant is now in your city, and desires to make up proof, we will consider 
the proposition mentioned in your telegram. If proofs are to be tiled at once, 
they must be complete in every respect. We have written to Dr. Harvey, of 
Wardner, for his certificate in the case. * * * When proofs are received 
we will give them immediate attention. 

Evidence was given showing that Ross told Robert he could not 
pay the $3,000, but would write to the company; that he was the 
man who made out the paper which his brother signed at Spokane 
Falls; that he said it would be better to make that paper up there 
than back here; and that he would come up to the hospital and get 
it done, and he did so accordingly. Plaintiff's counsel called for 
statement made by Dr. Cutler to the company, which defendant’s 
counsel produced, and the proof tended to show that it was fur- 
nished about the 24th or 25th of July, 1889, at the request of the 
company. It was to the effect, among other things, that he was 
called to treat the assured in February, 1889, after his return from 
Washington Territory. “Found his hips and lower extremities 
paralyzed, as regards both sensation and motion, caused by a gun- 
shot wound in the spinal column. I administered strychnia and 
faradic current. A slight degree of improvement occurred, chiefly 
in the nutrition of the paralyzed muscles. To all practical pur- 
poses he has been, and still is, completely paralyzed in all parts 
supplied by spinal nerves below the eleventh dorsal vertebra, and 
will, as I believe, remain so during his life.” This was sent directed 
to Donald Ross, Spokane Falls, in reply to a request of the company 
for a certificate from the family physician. Defendant’s counsel 
moved to strike out the statement of Dr. Cutler, but the court re- 
tained it. The claim or proof of loss, so made out and signed by 
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the assured, was witnessed by K. J. L. Ross, accompanied by the 
certificate of J. J. Finley, attending surgeon, and was, in substance, 
in the usual form, dated the 21st of January, 1889, and stated that, 
“in consequence of the accident, the assured sustained immediate, 
continuous, and total loss of time for the prosecution of any and 
every kind of business pertaining to his occupation from November 
12, 1888, to June 8, 1889,” for which he claimed indemnity for thirty 
weeks at the rate of $15 per week, “which, when paid, shall be in 
full discharge of all claims which I have or may have on account of 
the personal injury aforesaid.” There was put in evidence a release, 
signed by the assured, dated February 24, 1889, which purported, 
in consideration of $450 received from the defendant by the hand 
of Donald Ross, agent at Spokane Falls, Wash T., to be a “full sat- 
isfaction and final settlement of all claims I have or may have 
against said company under accident policy No. 55,078 for loss of 
time from injuries received on the 12th of November, 1888,” and 
purported to relieve the company “from any further liability grow- 
ing out of said injuries, whether the result be fatal or otherwise.” 
This receipt or release was inclosed in a letter of the same date to 
Donald Ross, Spokane Falls, written and signed by one Jarvis, at 
the request of Robert Sheanon, in the name of the assured, as fol- 
lows: “We inclose you receipt, properly signed. Please forward 
money at once. Is there any possibility of the company allowing 
me for the loss of my legs and feet? I think I am entitled to the 
full amount, as I have no use of my feet whatever. What do you 
think of it?” Robert Sheanon testified that the proof for thirty 
weeks’ disability was not read to the assured before he signed it. 
That there was no statement made by the agent that the assured 
had settled his claim against the company for $450, either to him or 
to witness; and that the agent or man Ross did not see James at 
any other time than when the proof of loss was made out, when he 
(witness) was present during the entire interview. That the agent 
did not call for other proofs when they were signed. That the re- 
ceipt in question came ina letter from Donald Ross, manager, to 
James Sheanon, in which he stated: “I am in receipt of draft from 
company for $435, being the amount of your claim, less $15, the 
amount of last installment due on premium. I inclose you a receipt 
to be signed and dated as indicated, and to be returned to me, 
when I shall take great pleasure in forwarding the draft.” Witness 
further stated that the assured did not read it; that he took it up- 
stairs, and had him sign it; that the assured did not examine the 
receipt; did nothing with it except sign his name, while lying in 
bed on his back, when it was at once taken away. In reply to the 
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letter inclosing receipt, it was shown that a letter came to James 
Sheanon, September 24, 1889, inclosing the oan and receipt for $15, 
balance of premium, saying :— 

In regard to the company allowing the full limb claim, will say I feel sorry 
that it has not been allowed, although I think it would be of no use to write 
them further on the subject, as I wrote them fully at the time the claim was’ 
made out, and I feel assured, now that they have passed on the claim and 
sent the money, that they would not be disposed to do more. However, I 
will forward your letter to them, and should be very happy if they would 
admit a further claim. DONALD Ross, Manager. R. 

The foregoing letters were objected to, but the court admitted 
them. 

Robert Sheanon testified that he did not read the letter to his 
brother, inclosing receipt, and that its contents were not communi- 
cated to him; that Jarvis and Eugene Dougherty were present when 
the receipt was signed. ‘The latter testified that the assured did 
not examine the receipt; did nothing except sign his name while 
lying in bed on his back. Donald Ross testified in his deposition 
on behalf of the defendant, in substance, that he did not know the 
assured in his lifetime, or anything about him. That some one in 
his office might have had communications with him with reference 
to his claim against the defendant. . That he had nothing to do 
with the matter. “K. J. L. Ross, who was in my office, attended 
to it.” That he did not know what proofs of loss, if any, were fur- 
nished him by James Sheanon or by any one in his behalf, nor 
whether indemnity was claimed by reason of any loss alleged to 
have been suffered from total loss of limbs or feet. That he had 
nothing to do with the matter. K.J.L. Ross attended to him. He 
said he (Donald Ross) did not, prior to the expiration of seven 
months, deny all liability for total loss under the policy, either to 
Robert Sheanon or to the assured, and did not, on behalf of the 
company, take charge of this case from the beginning, and carry on 
himself, for it, all communications with the assured, but was gen- 
eral agent at the time; that he did not request the assured to make 
personal proof of loss for total disability or for weekly allowance; 
did not procure a surgeon to examine him. “I understood K. J. L. 
Ross, who was in my office, had communication with the assured, 
or his brother Robert, with reference to loss under the policy of 
insurance;” that “K. J. L. Ross had-charge of the matter.” The 
secretary of the company testified in relation to receiving the final 
proofs September 1, 1889, from the hands of Donald Ross, at 
Spokane Falls, acting as general agent of the corporation, and that 
this claim was for thirty weeks’ disability, and nothing further; 
that no claim was made by James Sheanon for the loss arising from 
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injuries causing him to lose both lower limbs or both entire feet, 
and no proofs thereof had ever been filed with the corporation, and 
the first notice of such claim was contained in the communication 
received November 18, 1889; that the sum of $450 paid had never 
been tendered or paid back. After referring to the telegrams and 
letters that had passed between the company and Donald Ross, he 
testified that he did not direct Ross to deny liability for total loss, 
and that “the defendant did not, through me or any officer, prior 
to the expiration of seven months from the 12th day of November, 
1888, deny all liability for loss of limb or total disability, and re- 
ceived no communication from the assured or Ross in reference to 
the payment of the fuil amount, other than stated in the telegram 
and letter, except February 25, 1889, we received from Donald Ross 
proof of loss for weekly indemnity only. Subsequently, at our re- 
quest, additional information was furnished, and the proof of indem- 
nity claimed completed about September 1, 1889.” Dr. Ogden 
gave testimony on behalf of the defendant, based on the testimony 
of Robert Sheanon, as to the injury, that it would have been possi- 
ble for James Sheanon to recover, and explained to the jury his 
views of the case. He said, if there had been a laceration of the 
spinal cord, he could not have recovered, but, if the paralysis was 
due to a simple pressure oniy, he might, if removed by an opera- 
tion of a skillful surgeon. 

The defendant’s counsel, upon the entire evidence, moved the 
court to direct a verdict for the defendant, which was denied. A 
special verdict was returned, in answer to questions, as directed by 
the court, as follows: “That the assured, November 12, 1888, re- 
ceived the pistol-shot wound in the back, causing the total paralysis 
of his lower limbs; and that he, within seven months from that 
date, furnished the company with affirmative proof that he had 
sustained such paralysis as would permanently and forever deprive 
him of the use of both his feet, and that the company denied 
liability therefor; that the assured signed and delivered to the 
agent of the company the statement or proof of claim in evidence; 
that on the 24th of September he signed and caused to be delivered 
to the defendant company the receipt in question, and the sum of 
$450 was then paid the assured, no part of which was ever tendered 
back;” and the jury, as to the other questions, found that the as- 
sured did not sign the statement of claim or proof, with full knowl- 
edge of its contents, nor did he sign the receipt with full knowledge 
of the contents, and did not know, when he received the $450, that 
it was for payment in full under the weekly indemnity clause in 
the policy: The jury found the plaintiff's damages, if entitled to 
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recover, at $3,097.98. Such other facts as are material are stated 
in the opinion. 


Oapren & Hunter, for Appellant. 
H. W. Cuynowera, for Respondent. 


Pinney, J. (after stating the facts.) 

1. The evidence clearly shows that the injury received by the as- 
sured justly and properly entitled him to receive $3,000, according 
to the terms of the policy, for the entire loss of both feet. As early 
as the 20th of January after the injury the company had full notice 
of the facts and circumstances of the case, and were informed by 
the letter of “ Donald Ross, R.,” dated the 16th of that month, that 
the wound the assured had received had caused permanent paraly- 
sis of his legs, and that the doctors said he would ultimately die; 
that “to all practical purposes he has lost the entire limbs;” but 
the company, through its secretary, denied liability for loss on that 
ground, because his legs, which had become useless appendages, 
had not been amputated. This information was conveyed both by 
telegram and letter to Donald Ross, manager, and within a few 
days thereafter to the assured, or at least to his brother. It is not 
necessary to comment on the absurdity of this position of the com- 
pany, and it is impossible to contend, as we think, that the company 
did not deny liability for the loss sued for, so as to dispense with 
the necessity of formal proofs of loss. Besides, K. J. L. Ross, who 
had charge of the case, must be regarded, under the circumstances 
of the case, as having acted throughout with the knowledge and 
authority of the defendant; had prepared proofs, and procured 
them to be signed and perfected, showing how the assured had 
sustained his injury, not, it is true, to enable him to get the $3,000, 
to which it was evident he would be entitled at the expiration of 
ninety days, but as a means of defeating his claim to that sum by 
putting him off with the small sum of $450 instead, as disclosed in 
the letter of the 16th of January to the company. The conduct of 
the company thereafter in relation to this policy seems to have 
been inspired by the improper suggestions contained in this letter. 
There is nothing in the testimony to show that the assured, or any 
one acting for him, ever offered or proposed any compromise of the 
claim in suit. On the contrary, the testimony is all the other way; 
and, if the facts were otherwise, it is a significant circumstance that 
the evidence of K. J. L. Ross, still residing at Spokane Falls, was 
not procured to vindicate the transaction in question, now insisted 
on by the defendant as a bar to the plaintiffs recovery, and to show 
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by way of rebuttal that there was a fair and deliberate agreement 
by which the assured, in consideration of $450, elected and chose to 
forego his right to $3,000, which, to a moral certginty, would be- 
come absolute within about three weeks thereafter. K. J. L. Ross 
drew up and obtained the signature of the assured to the proof of 
claim for weekly indemnity for thirty weeks at $15 per week. Be- 
sides, after the time for furnishing proofs had expired, and in July, 
1889, the assured procured, and sent to the company, at its request, 
the statement of the family physician, Dr. Cutler, showing the con- 
dition of the assured, and that there had been no material change 
in it up to July 24, 1889. Before this, the assured, at the request 
of agents of the company, had submitted to several examinations 
by its physicians. The objection that the plaintiff cannot recover 
for failure to furnish the defendant with proper proofs cannot be 
maintained. The circuit judge properly directed the jury to find 
that the company had denied liability for the loss in question. 

2. The defendant seeks to avoid the effect of the conversations 
and acts of the assured’s brother Robert, and of K. J. L. Ross, in 
respect to the policy and claim of the assured. It is said—First, 
that there is no evidence to show that Robert Sheanon had any 
authority or right to act or speak for his brother; and, second, that 
the letters, acts, and declarations of K. J. L. Ross were not admis- 
sible in evidence, for want of proof of his authority to act for the 
company. We cannot regard either position as possessing any 
merit. An authority on the part of Robert Sheanon to act as he 
did in the premises on behalf of his brother need not bé express, 
but might be implied from the uncontradicted evidence as to the 
circumstances, and showing the deplorable situation of the assured. 
He had been stricken down in a strange and distant country, with 
the prospects of present death or a brief life of suffering, from 
which death itself would be a relief; and was utterly helpless, with 
no relative or friend near him but his brother, caring for and at- 
tending on him. The agency of Robert Sheanon might well be im- 
plied from all the facts and circumstances given in evidence, and 
the conduct of the parties, so far as it appears in evidence. In many 
cases the existence of an agency may be implied or presumed from 
the words or conduct of the parties, and this, too, although the 
creation of an agency was not within their immediate contempla- 
tion; but this agency is to be limited in its scope and operation to 
the reasonable and necessary requirements of the case which called 
it into being. In connection with the unfortunate condition of the 
assured, it is to be borne in mind that his brother Robert designed 
taking him presently to his home in Wisconsin, and it was consid- 
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ered important to close up the business in relation to the policy 
before leaving Spokane Falls. Under any other rule, if paralysis 
of the vocal organs had ensued from his injury, it would have been 
absolutely impossible for him to have made the least provision for 
his comfort or safety, however necessary, by or through the author- 
ity of a friend or relative attending on him, or to bind himself in 
relation to business matters of great urgency. Donald Ross testi- 
fied that at the time in question he was the general agent of the 
defendant, and he was spoken of as such, and as its manager. The 
defendant, it appears, addressed him by letter as “manager.” He 
had an office as such at Spokane Falls, with one or more clerks; 
and the agent at Burke directed the assured and his brother to call 
on him with reference to the claim under the policy. What fol- 
lowed has been stated. Suffice it to say that the company recog- 
nized the communications signed by K. J. L. Ross by adding “ R.” 
to the name of Donald Ross, and replied thereto to “Donald Ross, 
Manager.” K. J. L. Ross was in the office of the manager of the 
company, acting in relation to the case for it, and got possession of 
the communications from the company properly, as we must as- 
sume, and informed the assured or his brother of the letter deny- 
ing liability for the loss sued for. It was evident that it was the 
intention of the company that this denial should be communicated, 
as it seems it was, to the assured; and the several steps by which 
it was brought abcut were competent evidence. Donald Ross does 
not deny the authority of K. J. L. Ross, but rather affirms it... He 
testified that “K. J. L. Ross, who was in my office, had communica- 
tion with the assured or his brother Robert with reference to loss 
under the policy of insurance in the suit. He is now in Spokane. 
K. J. L. Ross had charge of the matter.” The objections made to 
the testimony of Robert Sheanon and the telegrams and letters 
offered are clearly untenable. The uncontradicted evidence places 
this matter fairly beyond dispute, and shows that the denial of 
liability was communicated to the assured, or at least to Robert 
Sheanon, who was acting for him, and came in answer to the tele- 
gram he had got Ross to send, to ascertain whether the policy cov- 
ered a case of total paralysis of the legs. Robert testified that he 
(Ross) read off the letter that the company would not pay the man 
Sheanon unless his limbs were taken off within ninety days, or the 
accident caused his death. 

3. We cannot say that the admission of evidence as to the condi- 
tion of the assured after the expiration of ninety days from the date 
of the injury was error prejudicial to the defendant, in view.of the 
fact that the only questions left to the jury related to the signing of 
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the proof of loss and the receipt for the $450 in the following July. 
This evidence was material to the question whether the assured, or 
the plaintiff, as his executor, should be held barred by reason of the 
provisions of these papers, or whether he signed them through ex- 
cusable mistake or negligence. 

4. The statement of Dr. Cutler was properly received in evidence, 
to show that the assured was endeavoring to comply with the rea- 
sonable request of the company to furnish it evidence of his condi- 
tion immediately after the usual period for furnishing proofs had 
expired, and tended to show that the provision of the policy on this 
subject, in view of the surgical examinations of the assured, and 
other circumstances, was waived, or would not be insisted on, even 
if it had not been otherwise dispensed with. 

5. The motion of the defendant for a nonsuit was properly de- 
nied. There was evidence before the jury when the plaintiff rested 
sufficient to sustain a verdict in his favor. The evidence is uncon- 
tradicted that the total paralysis of the lower limbs and feet of the 
assured continued until his death in 1890, and that after the injury 
he never had any use of them, and was not able to stand up again. 
What the possibilities of the case may have been, as viewed from 
the time when he received his injury, it is not material to consider. 
They had been resolved into distressing certainty within the period 
of ninety days from the date of his injury. 

6. The letter which was written by Jarvis at the request of Robert 
Sheanon, who had implied authority to act for the assured in that 
behalf, over his name, and which was sent with the release signed 
by him, was a part of the transaction in question, and, in view of 
the condition of the assured, who could only make his signature 
while lying on his back in bed, was competent evidence to show 
that he did not waive his claim for the $3,000 for loss of both feet, 
and did not understand that he was electing or had elected to take 
the comparatively insignificant sum of $450 in lieu of it, when his 
right to the greater sum had already become fixed. It conveyed 
notice to the defendant accordingly, and was proper, and, as we 
think, important, evidence, under the circumstances, upon the 
question whether any effect ought to be given to the release and 
stipulation in the proof of claim. The letter of September 28, 
1889, signed “Donald Ross, Manager, R.,” was produced by the 
executor of the assured, and the evidence was sufficient to show 
that -it was written by the manager at Spokane Falls, or by his 
authority, and so was competent. It is significant that it does not 
insist on the release as a bar, but discourages the idea of writing to 
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the company for the full sum, on the ground that they had passed 
on the claim, and sent the $450. 

7. The remaining questions relate to the effect to be given to the 
stipulation in the claim of loss, and to the “release,” as it is called, 
though it is not under seal, and were raised by exceptions to the 
refusal of the court to direct the jury to find for the defendant, and 
to instructions given and refused, and to the refusal of the court to’ 
grant a new trial. It must strike any reasonable person that the 
assured, and his brother as well, must have been laboring under 
some serious mistake or misapprehension, and did not understand 
or agree that the $450 should be taken in full discharge of the 
$3,000, to which the assured was beyond reasonable doubt entitled 
when the so-called “release” was signed. It is reasonably clear 
that this matter was being managed with great care and caution on 
the part of the company, to avoid payment of the entire amount of 
the policy. The assured and his brother seem to have the utmost 
confidence in the agent of the company, which his superior knowl- 
edge and experience was calculated to inspire. He took it upon 
himself to manage the matter of the proof of claim, and prepared it 
of his own volition, and sent the release, in which much was said 
about loss of time, and very little that would relate to the claim for 
loss of feet. The assured was in a deplorable physical condition 
and in the mental perturbation which would naturally attend a 
great calamity soon to prove fatal. Nothing had occurred to warn 
him of any sinister plan to get him to take $450 for a really valid 
claim of $3,000. His mind had never been directed’ to any such 
proposition. These considerations, together with the facts in evi- 
dence already referred. to, presented a case for the consideration of 
the jury to find whether, within the rule often laid down and acted 
upon by this and other courts, the papers relied on as a bar were 
not signed under or through excusable negligence or mistake, and 
so were not operative to bar the claim in suit. In Butler vs. Regents 
of University (32 Wis., 132, 133), it was held that if a party signed 
an alleged discharge or acquittance without knowing its contents 
and without intending to sign such an instrument, he is not bound 
by it; the evidence in that case tending to prove that he signed the 
instrument under such circumstances. In Schultz vs. Railway Co. 
(44 Wis., 638, 645), a release or compromise of a claim for personal 
injury against a railroad company was held inoperative on the 
ground that it was signed by the party without knowing its con- 
tents,or intending to sign such an instrument, and that he was 
therefore not bound by it; he having testified that he-never settled 
with the defendant. In Bussian vs. Railway Co. (56 Wis., 326, 333), 
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which was a similar case, it was held that it might be shown that a 
release pleaded in bar was obtained by fraud, misrepresentation, or 
undue influence. In the case of Lusted vs. Railway Co. (71 Wis., 
391), a similar question was presented, where the release was not 
read to the plaintiff, who was sick in bed, and, when handed to him, 
he tried to read it, but could not, by reason of dizziness caused by 
injuries to his face and head; and it was held that a release of dam- 
ages for personal injuries was not binding, and the plaintiff's igno- 
rance of its contents was not the result of such negligence as would 
preclude him from avoiding the release. In that case nearly all the 
authorities relied on by the appellant in this were brought to the 
attention of the court. The cases of Fuller vs. Insurance Co. (36 
Wis., 599) and Sanger vs. Dun (47 Wis., 615) were distinguished, 
because the ignorance of the contents of the papers signed was 
justly attributable to gross negligence on the part of the persons 
signing them. The authorities in this state fully sustain the conclu- 
sion that, if the instrument was signed through the excusable mis- 
take or negligence of the party, he is not bound by it, although the 
burden of proof is on him to rebut the presumption of gross negli- 
gence. If grossly negligent, manifestly he would be bound by it; 
but the presumption is not a conclusive one. For this reason the 
motion to direct a verdict for the defendant was properly overruled. 
There was sufficient evidence to go to the jury on the question sug- 
gested, and the instruction asked for by defendant, which limited 
the right of a party to avoid an instrument signed by him to the 
case where false statements or representations are made as to its 
contents, was properly refused. The jury was instructed, in sub- 
stance, that, if the assured did waive and abandon bis claim to 
$3,000, and elect to take the claim of weekly indemnity, with the 
full understanding of what he was doing at the time, he would be 
bound by such an election, and likewise the plaintiff, as his executor. 
The question was also submitted to the jury whether, when he 
signed the proof of claim, he understood and had full knowledge of 
the contents of it; that, if he fully understood the contents of the 
statement or proof, and fully acceded to the terms which it con- 
tained, then that would be binding upon him; and if, on the other 
hand, he was in any way deceived or misled by ignorance of what 
the transaction amounted to, and tle jury should so find from the 
testimony, then he would not be bound. And, so, also, as to the 
receipt or release containing the statement: “Said company is 
hereby relieved from any further liability growing out of said in- 
jury, whether the result be fatal or otherwise,”—that, if the jury 
should find from the evidence that the assured understood the 
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receipt was in full satisfaction of his claim, then it would be binding 
upon him, and the plaintiff could not recover; but, if he was labor- 
ing under some mistake, or did not understand what the contents 
of it were, then it is not of such binding effect but what it can be 
explained, and that it would only be keld to bind to the extent to 
which it was. understood at the time by the parties. That if, from 
the testimony, at the time he received the $450, he knew that it was 
payment in full under the weekly indemnity clause, then the jury 
should answer that question in the affirmative; on the contrary, if 
he did not know that it was payment in full under that clause of 
the policy, then their answer to it would be “No.” That it was for 
them to determine from the testimony introduced in the case. 
There were exceptions to these several instructions, but we think 
they are in accordance with the principles laid down by this court 
in similar cases, and hold that the exceptions are not well taken. 
The issue in respect to the signing of the papers in question was 
fairly left to the jury, to be found by them upon the evidence; and, 
in view of all the facts and circumstances of the case, we are of the 
opinion that there is sufficient evidence to sustain the finding. The 
company seemed desirous and overwilling to pay the lesser sum for 
a claim that had no existence, in order to avoid paying the larger 
sum for the claim that did exist, and of which it had full knowledge. 
It is claimed that the assured would not be entitled to both. The 
jury have found that he did not elect to take the lesser sum in lieu 
of the greater. It is admitted in the answer that the $450 was paid 
on account of the policy. The court, however, allowed the sum of 
$450 to be credited as so much paid on account of the loss of the 
feet of the assured, so that the defendant has no right to complain 
that this sum was not tendered or paid back before this action was 
commenced, and as a condition of recovery. If this action could 
not be maintained, clearly the plaintiff was entitled to retain the 
money. If it could be maintained, and there was no cause of action 
for weekly indemnity, but was for loss of feet, the most the company 
has a right to claim is that the payment may be used as a set-off to 
the plaintiff’s claim. The motion to set aside the verdict and for a 
new trial was properly overruled. There is no other error assigned 
requiring particular notice. We think that there was no error of 
which the defendant has a right to complain. 
The judgment of the circuit court is affirmed. 
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SUPREME COURT OF THE UNITED STATES. 


MILES 
v8. 


CONNECTICUT MUTUAL LIFE INS. CO.* 


A wife's policy provided that the failure to pay a premium when due should 
forfeit the policy; also that in case of such default a paid-up policy 
should be granted for a specified amount. The insured husband prior to 
one of the annual premiums coming due, without knowledge of the wife, 
declared his inability to pay, and requested a paid-up policy. Under a 
suggestion from the company, he released a portion of the amount insured 
instead, and surrendered the policy for another of smaller amount, givin 
to the company a receipt and release on which the signature of his wife 
was forged. This policy was subsequently surrendered on a similar 
forged receipt and release because of alleged inability to pay, and a paid- 
up policy was granted. 


Held, That the original policy was forfeited through non-payment of premium 
and the beneficiary could not recover thereon. The company acted in 
good faith and could not be held responsible for the forfeiture. 


R. P. Wurret, for Plaintiff in Error. 
Hunn Hanson, for Defendant in Error. 


Brartcurorp, J., delivered the opinion of the court. 

This is an action at law, brought by Sarah G. Miles against the 
Connecticut Mutual Life Insurance Company, in the Court of 
Common Pleas No. 3 for the county of Philadelphia, state of Penn- 
sylvania, and removed by the defendant, a Connecticut corporation, 
into the Circuit Court of the United States for the eastern district 
of Pennsylvania. 

The suit was brought to recover $5,000, with interest, on a policy 
of insurance issued by the defendant on June 20,1877. The policy 
set forth that, in consideration of the representations and declara- 
tions made to the corporation in the application for the insurance, 
and the annual premium of $140.20, to be paid to it on or before 
June 20th in every year, it insured the life of John S. Miles (the 
insured) for the term of his natural life, in the sum of $5,000, for 
the sole use and benefit of Sarah G. Miles (the assured), the wife 
of the insured. It was provided in the policy that, if any premium 
thereon, subsequent to the first, was not paid when due, “then this 
policy shall cease and determine.” 

All of the premiums paid on the policy were paid by John S. 
Miles with his own money. The policy was made at his instance. 


* Decision rendered, January ¥, 1893. 
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It remained continuously in his possession, and during the entire 
time in was in force his wife had nothing to do with it. 

The sixth condition in the policy, being one of the express condi- 
tions and agreements upon which it was issued and accepted, was 
as follows :— 


(6) That if, after the payment of two or more annual premiums upon this 
policy, the same shall cease and determine by default in the payment of any 
subsequent premium when due, then this company will grant a paid-up 
policy, payable as above, for such amount as the then present value of this 
policy will purchase, as a single premium: provided, that this policy shall be 
transmitted to and received by this company, and application made for such 
paid-up policy, during the lifetime of the said insured, and within one year 
after default in the payment of premium hereon shall first be made. 


In June, 1886, John S. Miles called at the office of the company 
in Philadelphia, where all the preceding premiums had been paid, 
and said that he was unable to pay the premium then coming due, 
and on that account desired to give up the policy for $5,000, and 
take a paid-up policy under the sixth condition above set forth. He 
was told by the company the disadvantages of doing so, and was 
advised by it that a plan more beneficial would be to have so 
much of the $5,000 released as would enable him, with the sum 
allowed by the company for such release, to pay what would be 
due as a premium on the remaining sum under the policy. The 
clerk of the company calculated the amount, and, finding that if 
$700 were released, an allowance would be made by the company 
of $82.39, which was very nearly what would then be due as pre- 
mium on the $4,300 remaining, Mr. Miles decided to adopt that 
course. He procured from the company the requisite papers for 
the signature of his wife, and afterwards delivered such papers to 
the company, with her name, purporting to be signed to a receipt, 
dated June 20, 1886, for $82.39, ‘as a full consideration and satis- 
faction for all claims and demands” on account of $700 of the 
amount of the $5,000 policy, “released, quitclaimed, surrendered, 
and discharged to said company;” the $82.39 “having been applied 
as follows: In part payment of 1886 premium on the remaining 
$4,300 of said policy.” Thereupon Mr. Miles received from the 
company its policy for $4,300 upon his life for his wife’s benefit. 
That policy was executed and dated June 28, 1886, and stipulated 
for an annual premium of $120.57. It bore the same number as the 
$5,000 policy. 

In June, 1887, Mr. Miles again visited the office of the company 
as Philadelphia, and said that he could not pay the premium on the 
$4,300 policy, and insisted upon taking out a paid-up policy, though 


again advised by the defendant against doing so. He was given 
VoL. XXII.—22, 
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the requisite receipt to procure the signature of his wife to it, and 
returned it to the company with what purported to be her signa- 
ture. This receipt was dated June 20, 1887, and set forth that she 
had received from the company $583.24 “as a full consideration 
and satisfaction for all claims and demands” on account of policy 
No. 145,756, “released, quitclaimed, surrendered, and discharged to 
said company, said amount having been applied as follows: In 
payment of a premium on a participating paid-up policy ” for $1,195. 
Mr. Miles received from the company, on July 9, 1887, a policy of 
that date for $1,195, on his life, payable to his wife. 

Mrs. Miles testified that her name on both receipts had been 
written by her husband, without her assent; but it also appeared 
that her name to the application for the $5,000 policy was written 
by him, and that in his dealings with two other insurance compa- 
nies he had signed her name. | 

Mr. Miles died in February, 1888, of pulmonary consumption, 
and his wife testified that a year before his death he was in very 
poor health. He was able, however, to attend to his business 
affairs within three months of his death, and there was no evidence 
that in June, 1886, he was otherwise than in good health. 

In the affidavit of defense put in by the defendant in the state 
court there were set forth the issuing of the policy for $4,300 and 
of the policy for $1,195; the discharge of the company from all lia- 
bility on the policies for $5,000 and $4,300; and the fact that no 
premium had been paid on the $5,000 policy after June 28, 1886. 
The defendant pleaded non-assumpsit. 

The case was tried before Judge Butler and a jury, in April, 1889. 
At the trial, the plaintiff asked the court to charge the jury: “(1) 
That, if the company united with the agent, and accepted the sur- 
render of the policy in suit from him when he had no authority to 
make such surrender, and did this without notice to or knowledge 
of the plaintiff, they cannot complain of the nonpayment of pre- 
mium after such surrender and acceptance.” To that point the 
court answered: “The futile attempt to surrender the policy (and 
the transaction referred to was nothing more in legal contempla- 
tion) had no effect whatever on the rights or obligations of either 
party. The defendants were not required to notify the plaintiff of 
the transaction, but they were fully justified in believing, by the 
conduct and representations of her agent and husband in present- 
ing the paper, which purported to be signed by her, that she knew 
of and authorized the transaction. There is nothing in what is 
stated in the point sufficient to excuse her failure to pay the 
premium when it became due.” 
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The plaintiff also asked the court to charge the jury: “(2) If the 
surrender was made without authority, it was a wrongful act on the 
patt of both the company and the agent, and the nonpayment of the 
premium is not a bar to the recovery.” The court disaffirmed that 
point. 

The plaintiff also asked the court to charge the jury: “(3) The 
jury are the sole judges of the credibility of the statement of the 
witnesses as to what took place at the time of the surrender.” To 
that point the court answered: “It is true, as a general proposi- 
tion, that the jury are the judges of the credibility of the witnesses, 
but the jury are not at liberty to disbelieve the witnesses without 
finding something in their conduct or statements, or in other evi- 
dence in the cause, tending to discredit them, and such finding, 
under the cirermstances, would be unjustifiable. Furthermore, if 
these witnesses were disbelieved and disregarded, the result would 
not be varied. No conclusion that would justify the nonpayment 
of the premiums would be permissible under the evidence, even in 
the absence of their testimony.” 

The plaintiff also asked the court to charge the jury: “(4) Ifthe 
company accepted the surrender without taking due steps to ascer- 
tain whether Mrs. Miles had authorized it, this was such negligence 
as amounts to evidence of collusion.” The court disaffirmed that 
point. 

The court, in respect to the defense that the $5,000 policy was 
annulled by surrender, charged the jury that that defense was not 
sustained; that the policy was not annulled; and that the trans- 
action between the plaintiff's husband, who was her agent, and the 
defendant, respecting it, was not authorized by the plaintiff, and 
therefore had no effect on her rights or obligations under the 
contract. 

As to the defense that the premiums due on the $5,000 policy 
were not paid, the court charged the jury that that defense was 
sustained, and was fatal to the plaintiff’s claim; and the court 
further charged the jury as follows: “The premiums, the payment 
of which was necessary to keep the policy alive, were not paid, and 
nothing has been shown, in the judgment of the court, which ex- 
cuses -or tends to excuse the failure to pay them. Whether the 
failure resulted from the agent’s inability to pay or his unwilling- 
ness to pay is unimportant. He did not pay, and the principal 
must bear the consequences of his failure. It was her duty to have 
the payments made, and, failing in this, she cannot recover.” The 
court also charged the jury as follows: “As I have already charged 
you, gentlemen, there is nothing here to justify a failure to pay the 
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premiums, and, in consequence of that failure, the plaintiff cannot 
recover, and your verdict must be for the defendant.” 

The plaintiff excepted to the direction to find a verdict for the 
defendant; to the refusal of the court to affirm the plaintiff's points 
1, 2, 3, and 4; to the answer to each of those points; and to the 
instruction of the court that, as the evidence showed that the pre- 
miums were not paid, and nothing had been shown to excuse such 
nonpayment, the plaintiff could not recover. 

The plaintiff moved the court for a new trial, which was denied, 
the court holding that, as the papers purporting to be signed by 
the plaintiff were forged, the act of the defendant in accepting the 
attempted surrender of the $5,000 policy was procured by fraud, 
and was no more binding on it than the husband’s dishonest act was 
binding on the plaintiff; that there was no justification in the evi- 
dence for the position that the act of the defendant seduced the 
husband from his duty as her agent, and created an interest or 
motive in him hostile to its discharge, or for the contention that, 
if the company had not allowed the husband to do what he did, he 
would have paid the premium on the $5,000 policy, or would have 
informed his wife that he had not done so; that the defendant was 
not required to notify the plaintiff of the situation; that it believed, 
and was justified in believing, that she knew all about it; that she 
could justly demand no more than that the transaction (of the sur- 
render) should be treated as if it had not occurred, leaving her 
rights unaffected; that if she was injured, it was by the faithless- 
ness of her agent and her own failure to supervise his acts, and 
without any fault of the defendant; that the cases cited by the 
plaintiff did not rule this case; that Whitehead vs. Insurance Co. 
(102 N. Y. 143) was readily distinguishable; and that, if it were 
identical, it could not be followed, because it would not be a sound 
exposition of the law. The jury having found a verdict for the 
defendant, a judgment for it was entered thereon, and the plaintiff 
has brought the case here by a writ of error. 

‘The circuit court held that the $5,000 policy was not surrendered 
or canceled by the transaction between the defendant and Mr. 
Miles, but it further held that, although the surrender was void 
the policy was forfeited, because no premium was paid on it after 
the attempted surrender. 

It is contended that the court erred in not charging the jury in 
accordance with the plaintiff's requests numbered 1, 2, 3, and 4; 
that it erred also in making the charges to which the plaintiff 
exceptedpas before stated; that the defendant, having been guilty 
of a wrongful act in canceling the $5,000 policy, and having thus 
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declared its intention not to be bound by such policy, cannot take 
advantage of a failure on the part of the plaintiff to make a tender 
of a premium which, by its own act, it gave notice it would not 
receive; that, as Mr. Miles was the messenger of his wife to pay the 
premiums on the $5,000 policy, the defendant, when it dealt with 
him in another character, and for another purpose, made him its 
agent, and acted upon his report at its peril; that the declaration 
by the defendant that the $5,000 policy was at an end, before there 
had been any default on the part of the plaintiff, was a distinct 
breach of contract, for which it thereupon became liable, and from 
which it can take no advantage; that the defendant put into the 
hands of Mr. Miles the means by which he could evade the per- 
formance of his duty, and it cannot now set up as a defense his fail- 
ure to perform that duty; that the $5,000 policy was canceled 
before the day when the premium was due on it in 1886 had ended, 
so that the plaintiff was in no default when the defendant annulled its 
contract; that the plaintiff is entitled to the presumption that, if the 
defendant had not canceled the $5,000 policy, Mr. Miles would 
either have paid the premium himself or would have notified the 
plaintiff of his inability to do so, and she would have paid it; that 
there was nothing in the transaction but the act of the defendant in 
unlawfully annulling the $5,000 policy; that the case, therefore, is 
the ordinary one of the rescission of a contract by one party, re- 
lieving the other party from performance or tender of performance; 
and that the plaintiff was entitled to go to the jury upon the ques- 
tion whether the action of the defendant in accepting a surrender 
of the $5,000 policy was in good faith. 

The plaintiff relies on three cases in particular, namely: Insur- 
ance Co. vs. Smith, 44 Ohio St., 156; Whitehead vs. Insurance Co., 
102 N. Y., 148; and Garner vs. Insurance Co., 110 N. Y., 266. But 
we think those cases are distinguishable from the one before us. 

In Insurance Co. vs. Smith, a policy had been issued by the com- 
pany upon the life of Smith, in favor of his wife. She was entitled, 
by the policy, to participate in the profits, a portion of which, in 
the form of dividends, was to be applied each year to reduce the 
premium. It had been the uniform practice of the company to 
give timely notice of the amount of premium, the amount of divi- 
dends, and the balance to be paid in cash. The company neglected 
to give such notice, although having knowledge of the residence of 
the wife, and by reason thereof a premium was not paid at the time 
specified in the policy. It was held that the company could not set 
up the failure to pay the premium as a defense to a recovery upon 
the policy, although by the terms thereof it was to be forfeited in 
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case of failure to pay a premium on any of the dates stipulated 
therein. The company had uniformly sent such notices to the 
husband, and he had made payment of the premiums from year to 
year; but it appeared that the company was informed by the 
husband that he and his wife had separated, she having commenced 
a proceeding against him for alimony, and that he was desirous of 
having the policy changed, and made payable to his estate; and it 
was held that after that the company was not justified in treating 
him as her agent for the purpose either of receiving notice for her 
of the amount of premium, the amount of dividends, and the balance 
payable in cash, or of making a surrender of the policy. It was 
further held that, under those circumstances, an attempt by the 
husband, without the knowledge of the wife, to surrender the policy 
to the company, was inoperative, and the rights of the wife were 
not thereby impaired. It was manifestly held in that case that the 
wife was entitled to know what amount of premium was due, 
and when it was due, and that a notice thereof to the husband was 
not sufficient, because the company knew that the husband was not 
acting as agent for the wife, but in hostility to her interests, and 
against her. Moreover, in that case it does not appear that the 
husband informed the company that he could not pay the premium, 
whereas in the present case Mr. Miles did so inform the defendant, 
before attempting any surrender. 

In Whitehead vs. Insurance Co., a husband insured his life for 
the benefit of his wife, upon three policies, the money being payable, 
in the event of the death of the wife, to her children. She died 
before the husband, and he, without the knowledge of the children, 
surrendered the policies to the company, and received the surrender 
value of them. At the time of the surrender, the premium upon 
one of the policies was past due, while the other two polices were in 
full force. Suit being brought by the children upon the three 
policies, the court held that there could be no recovery on the 
policy on which the premium was due and unpaid, but that upon 
the other two policies there should be a recovery, on the ground 
that, by canceling the policies, the company placed itself in a posi- 
tion of giving no notice of premiums due, and that, if such notice 
had been given, it might have resulted in payment. In that case 
the amount of the premium was fixed. It does not appear that the 
father was able to pay the premiums on the two policies, but he 
did not inform the company that he was not able. In the present 
case Mr. Miles informed the defendant that he was not able to pay 
the premium, and that statemert was not discredited at the trial. 
In view of the distinction between the two cases, we do not feel: 





1893.] Miles vs. Connecticut Mut. Life Ins. Co. 343 


called upon to express an opinion as to the soundness of the decision 
in the New York case. 

In Garner vs. Insurance Co., the insured was a father, who was 
made by the policy trustee for the beneficiaries, who were his 
children. A premium fell due on September 24th. It was not 
paid; and four days later the father surrendered the policy, and 
received a new one for the benefit of his second wife, who was not 
the mother of the beneficiaries in the first policy. The new policy 
was for the same amount as the first one, and stipulated for the 
payment of a like annual premium. In a suit by the children upon 
the first policy, the defense was taken that it was determined by 
the failure to pay the premium; but the court held that the new 
policy was only a continuation or renewal of the one surrendered, 
and that, therefore, the company waived any failure to pay the pre- 
mium due September 24th. It is manifest that the decision in that 
case has no application to the case before us. 

The case of Hight vs. Insurance Co. (10 Ins. Law J., 223), cited 
by the plaintiff, was a case where the company deliberately violated 
its contract, by refusing to accept a note in part payment of the 
premium, as it had done before, in accordance with the terms of the 
policy, and by requiring the payment of the full premium in cash. 
In Pilcher vs. Insurance Co. (33 La. Ann., 322), also cited by the 
plaintiff, the company, for the purpose of defeating the right of the 
beneficiary, became a party to an agreement by which the policy 
lapsed. The case of Schneider vs. Insurance Co. (52 Hun., 130) 
was decided on the authority of Whitehead vs. Insurance Co., before 
referred to. : 

Tn the present case, the husband went to the office of the defend- 
ant, when the premium was coming due in 1886, and stated to it his 
inability to pay that premium, before he offered to surrender the 
$5,000 policy, or the defendant agreed to accept the‘same. There 
is nothing to show that the defendant connived at the nonpayment 
of the premium, or that Mr. Miles had been furnished with or had 
money to pay it. The circuit court was correct in charging the 
jury that nothing had been shown which excused or tended to 
excuse the failure to pay the premiums; and it is entirely manifest 
that Mr. Miles assured the defendant that he could not pay the 
premium before he offered to surrender the $5,000 policy, or the 
defendant accepted a release of it. In June, 1886, the defendant 
induced Mr. Miles to abandon his purpose of taking a paid-up 
policy, and in 1887 urged him in vain not to take one. The law 
imposed no duty on the defendant to inquire into the ability of the 
plaintiff to procure money to pay the premiums. It had a right to 
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rely on the statement of Mr. Miles, who, in that respect, under the 
circumstances of the case, was acting within his authority. It had 
a right to rely upon the assurance of Mr. Miles that he could not 
pay the premium in 1886, and upon the fact that he did not pay it; 
and it afterwards acted upon that statement, by inducing him not 
to take up a paid-up policy, and by giving him a reduced policy in 
exchange for the $5,000 policy. It acted with entire good faith, 
and with good sense and kindness and justice. 

We see no error in the action of the circuit court, and its 
judgment is affirmed. 

Browy, J. (dissenting.) 

I am compelled to dissent from the opinion of the court in this 
case. I think the company is estopped by its own act to set up the 
nonpayment of the premium as a defense. At the time the original 
policy was surrendered and the new ones taken out, there had been 
no failure to pay the premiums as they became due. The surrender | 
was made without the authority or knowledge of the plaintiff, and 
it is admitted that it was not binding upon her, but it was made by 
one who did have authority to pay her premiums upon the original 
policy, and was accepted by the company, and, for the time being, 
the reduced policies were treated as the only contracts between the 
parties. In such case the plaintiff was at liberty to ratify the act of 
her agent or to repudiate it. She took the latter course, and 
brought suit upon the original policy. Under these circumstances, 
she ought not be prejudiced by the fact that the agent whom she 
had authorized to pay the premiums betrayed his trust, and 
attempted to cancel her contract, unless she in some way adopted 
or confirmed his act. So far as the surrender was concerned, the 
defendant dealt with the insured at its peril, and was bound to 
ascertain whether his act was authorized or not, and is in no posi- 
tion to claim that the plaintiff should have paid the premium upon 
the original policy when it had itself treated it as canceled. Having 
elected to treat the original contract as at an end, it is estopped 
now to claim that the plaintiff had not performed it. “It is a prin- 
ciple of law that he who prevents a thing from being done shall 
not avail himself of the nonperformance which he has himself 
oceasioned:” 3 Add. Cont., 798. 

I think the case of Whitehead vs. Insurance Co. (102 N. Y., 143), 
is indistinguishable in principle from this, and is a sound enuncia- 
tion of the law upon the point involved. In that case the Court of 
Appeals of New York held that, where a policy in full force was 
surrendered by the husband, without the assent of the assured, the 
subsequent failure to pay the accruing premiums did not alone 
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warrant a forfeiture; that by the agreement of surrender the insur- 
ance company did an act the tendency and purpose of which was to 
prevent future payments by the parties interested, and the company 
could not defend upon a default to which its own wrongful act con- 
tributed, and but for which a lapse might not have occurred. It is 
true that it did not appear directly in that case that the insured 
stated that he was unable to pay the premium, but it does not 
appear that he was able to pay it, and it is safe to infer that he was 
not, or he would not have taken a policy for a reduced amount. 
In neither case was there an actual forfeiture by reason of non- 
payment of premium before the new arrangement was entered into, 
though in both cases a forfeiture was probable. 

The other authorities cited, though not directly in point, all indi- 
cate that, wher? the original policy is surrendered without authority, 
and a new one taken out, there can be no forfeiture of the original 
policy for nonpayment of the premiums, so long as the new policy 
is outstanding: Insurance Co. vs. Smith, 44 Ohio St., 156; Garner 
vs. Insurance Co., 110 N. Y., 266; Pilcher vs. Insurance Co., 33 La. 
Ann., 322; Schneider vs. Insurance Cu., 52 Hun, 130. 

Inasmuch as no cases are cited of a contrary purport, it seems to 
me that these authorities settle a principle of law which ought not 
now be disturbed. 


——— eee oe 
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The word ‘‘trade,” as defined by this court in the case of In re Pinkney (47 
Kan., 89), does not mean interstate commerce, nor was such a meaning 
within the contemplation of the court at the time the decision wasrendered. 


The business of insurance, as ordinarily conducted in this state by insurance 
companies organized under the legislation of other states, is not interstate 
commerce. 


Foreign insurance companies doing business in this state, that combine to con- 
trol and increase the rates of insurance on property within a city in this 
state, violate the provision of chapter 257 of the Laws of 1889, being ‘‘ An 
act to declare unlawful trusts and combinations in restraint of trade and 
products, and to provide penalties thereof;” and their local agents who 
attempt to, and-do, enforce such combined rates, are subject to prosecu- 
tion under the provision of said act. 





*Decision rendered, Jan. 7, 1893. Syllabus by Simpson, C. 
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The legislature of this state has the power to prescribe the conditions upon 
which an insurance company organized under and by virture of the laws 
of another state can do business within the limits of the state of Kansas. 


E. F. Ware, for Appellants. 
J. N. Ives, Atty.-Gen., and J. R. Hitt, for the State. 


Simpson, C. 

W. C. Phipps and Theo. Gardner, with four others, were com- 
plained against, by information, in the District Court of Labette 
County, upon a charge of having violated chapter 257, Laws 1889, 
being “ An act to declare unlawful trusts and combinations in re- 
straint of trade and products, and to provide penalties therefor.” 
It seems from the record that only Phipps, Gardner, Neely, and 
McClure were arrested. The other two defendants were not served 
with process. At the trial the defendants Phipps and Gardner were 
found guilty, while the defendants James L. McClure and George A. 
Neely were found not guilty. Each of the appellants was fined $100 
and costs. The specific charge was that the accused were agents of 
various insurance companies organized under the laws of the states 
of New York, Colorado, Minnesota, and Connecticut; that they were 
doing business in this state, and that said insurance companies had 
combined to control the price and rate of insurance in the city of 
Oswego, Labette County, Kan.; that by agreement they had estab- 
lished certain rates, larger than those existing before said combina- 
tion; and that the accused, as agents and adjusters of said 
companies, were engaged in compelling local agents to observe 
such combination rates, so established by said companies. The 
defendant Phipps and Gardner appeal to this court. 

The counsel for the appellants contends, to state its proposition 
in: general terms, that chapter 257, Sess. Laws, 1889, so far as it 
affects foreign insurance companies or their agents, is in conflict 
with the power of Congress to regulate commerce among the several 
states, and for that reason void; or, that the Federal anti-trust law 
of July 2, 1890 (26 St. U. S., p. 209) is exclusive of the state law, 
and that all prosecutions for such offenses as are charged in this in- 
formation must be commenced in the Federal courts, and hence these 
appellants must be discharged. The counsel has filed an elaborate 
brief, and made a long oral argument, discussing the anti-trust law 
of this state and of the United States; the commerce clause of the 
Federal constitution, and the power of Congress to legislate on this 
subject, as well as other branches of inquiry that may be involved 
in the proper discussion of this appeal. 

The major premise of the argument in favor of the discharge of 
the appellants is that this court has decided in a recent case that 
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insurance is “trade,” within the meaning of the provisions of the 
anti-trust law of this state, under which these appellants were 
prosecuted and convicted. The exact question in the case of in re 
Pinkney (47 Kan., 89), was whether the word “trade.” in the title to 
the anti-trust law (being chapter 257, Laws 1889), so far as it relates 
to the business of insurance contained in the first section of the act, 
was broad enough to fairly indicate that such a provision with 
respect to insurance was a part of the act; and the court held the 
act valid so far as it related to the business of insurance, that being 
covered by the title of the act. This is what the court did say: 
“ The question presented is, does the word ‘trade,’ used in the title, 
fairly indicate and include the provisions of the act with reference 
to insurance? It is argued that the usual meaning of the word 
should govern, and in that sense it has reference to the business of 
selling or exchanging some tangible substance or commodity for 
money, or the business of dealing by way of sale or exchange in 
commodities; and it is said that the use of the word in connection 
witb that of ‘ products,’ in the title, qualifies the meaning of ‘ trade,’ 
and makes it all the more apparent that the construction contended 
for is the correct one. This is the commercial sense of the word, 
and possibly may be the most common signification which is given 
to it; but it is not the only one, nor the most comprehensive mean- 
ing in which the word is properly used. In the broader sense, 
it is any occupation or business carried on for subsistence or profit. 
* * %* The broader signification given to the word by most of 
the lexicographers would fairly embrace and cover the provisions 
of the act with reference to the business of insurance. The title 
prefixed to an act may be broad and general, or it may be narrow 
and restricted, but in either event it must be a fair index of the pro- 
visions of the act. * * * That the broader meaning of the word 
‘trade’ was the one intended by the legislature is manifest from the 
incorporation of the insurance provision in the body of the act. 
* * * How can it be said that the business of insurance is 
foreign to the title of the act, when the subject expressed in the 
title—taken in its broadest sense, and the one intended by the legis- 
lature—would embrace such business?” So it may be fairly said, 
as it is in the printed brief of counsel for appellants, that a legisla- 
tive and a judicial definition of insurance is that it is “ trade,” within 
the meaning of the anti-trust law of this state. 

The minor premise of counsel is that “trade,” as defined by this 
court in the case of in re Pinkney, supra, means interstate com- 
merce. This is an assumption, rather than a fair and logical deduc- 
tion from the language used in the opinion. Trade between citizens 
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of this state is not interstate commerce. Trade between a citizen of 
this state and a citizen of another state temporarily in this state 
is not interstate commerce. In fact, at the time the opinion in the 
case of in re Pinkney was written, there were no facts in the case 
that would suggest to the mind of the writer any question as to 
interstate commerce, because nowhere in the complaint, proceed- 
ings, or record of that case is it hinted that the unlawful combina- 
tion intended and designed to control the cost of insurance was 
made or attempted by other persons than residents of the state of 
Kansas. So that it can be positively asserted that the word “trade,” 
as used in that decision, meant then, and means now, trade between 
citizens of this state,—domestic trade, if you please,—and not trade 
or commerce between citizens of different states, or interstate com- 
merce. It is a conclusive presumption of the law that this court 
knew that the legislature of this state had no power to regulate in- 
terstate commerce, and the presumption is equally strong and 
conclusive that by the use of the word “trade” the intercourse 
between citizens of different states that constitutes interstate com- 
merce was not in contemplation. It has been judicially determined, 
time and time again, by the highest judicial authority in the land, 
that issuing a policy of insurance is not a transaction of commerce. 
The Supreme Court of the United States, in the case of Paul vs. 
Virginia (8 Wall., 168), in an elaborate opinion by Mr. Justice Field, 
says: “The policies are simple contracts of indemnity against loss by 
fire, entered into between the corporations and the assured, for 
a consideration paid by the latter. These contracts are not articles 
of commerce, in any proper meaning of the word. They are not 
subjects of trade and barter, offered in the market as something 
having an existence and value independent of the parties to them. 
They are not commodities to be shipped or forwarded from one state 
to another, and then put up for sale. They are like other personal 
contracts between parties, which are completed by their signature 
and the transfer of the consideration. Such contracts are not inter- 
state transactions, though the parties may be domiciled in different 
states. The policies do not take effect, are not executed contracts, 
until delivered by the agent in Virginia. They are, then, local 
transactions, and are governed by the local law. They do not con- 
stitute a part of the commerce between the states, any more than a 
contract for the purchase and sale of goods in Virginia by a citizen 
of New York whilst in Virginia would constitute a portion of such 
commerce. In Nathan vs. Louisiana (8 How., 73), this court held 
that a law of that state imposing a tax on money and exchange 
brokers who dealt entirely in the purchase and sale of foreign bills 
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of exchange was not in conflict with the constitutional power of Con- 
gress to regulate commerce. ‘The individual thus using his money 
and credit, said the court, ‘is not engaged in commerce, but in sup- 
plying an instrument of commerce. He is less connected with it 
than the shipbuilder, without whose labor foreign commerce could 
not be carried on.’ And the opinion shows that, although instru- 
ments of commerce, they are the subjects of state regulation, and 
inferentially, that they may be the subject of direct state taxation. ‘In 
determining,’ said the court, ‘on the nature and effect of a contract, 
we look to the lex loci where it was made or where it was to be per- 
formed; and bills of exchange, foreign or domestic, constitute, it 
would seem, no exception to this rule. Some of the states have 
adopted the law merchant, others have not. The time within which 
a demand must be made on a bill, a protest entered, and notice 
given, and the damages to be recovered vary with the usages and 
legal enactments of the different states. These laws, in various 
forms and in numerous cases, have been sanctioned by this court.’ 
And again: ‘For the purposes of revenue the Federal government 
has taxed bills of exchange, foreign and domestic, and promissory 
notes, whether issued by individuals or banks. Now, the Federal 
government can no more regulate the commerce of a state than a 
state can regulate the commerce of the Federal government, and 
domestic bills or promissory notes are as necessary to the commerce 
of a state as foreign bills to the commerce of the Union; and if a 
tax on an exchange broker who deals in foreign bills be a regula- 
tion of foreign commerce, or commerce between the states, much 
more would a tax upon state paper by Congress be a tax on the com- 
merce of a state.’ If foreign bills of exchange may thus be the 
subject of state regulation, much more so may contracts of insur- 
ance against loss by fire.” The doctrine of this case was distinctly 
affirmed by the supreme court in the case of Insurance Co. vs. 
Massachusetts (10 Wall., 566), in which Mr. Justice Miller says: 
“The case of Paul vs. Virginia decided that the business of insur- 
ance, as ordinarily conducted, was not commerce, and that a cor- 
poration having an agency by which it conducted business in another 
state was not engaged in commerce between the states.” The 
case of Paul vs. Virginia was distinctly affirmed in the cases of Doyle 
vs. Insurance Co. (94 U. S., 535), and Philadelphia Fire Ass’n vs. 
New York (119 U. S., 110), and has been cited approvingly in many 
other Federal and numerous state decisions. It must now be 
regarded as the law of the land, in spite of the facetious criticisms 
of counsel for appellants. In Paul vs. Virginia, a statute of that 
state required that every insurance company not incorporated by 
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Virginia should, as a condition of carrying on business in Virginia, 
deposit securities with the state treasurer, and obtain a license; and 
another statute made it a penal offense for a person to act in 
Virginia as agent for an insurance company not incorporated by 
Virginia without such license. Paul, having acted as such agent 
without a license, was convicted and fined under the statute. So 
that case arose out of an attempt on the part of the state of Virginia 
to enforce its penal laws for the regulation of the business of insur- 
ance within its borders; and in this respect it is very similar to the 
case we are now discussing. 

In the case of City of Leavenworth vs. Booth (15 Kan., 628), which 
was the prosecution of a local agent of a foreign insurance company 
for a violation of a city ordinance that required foreign insurance 
companies to pay certain license taxes for the privilege of doing 
business in said city, this court, by Mr. Justice Valentine, said: “It 
must be remembered that the insurance company involved in this 
controversy is a foreign insurance company, having no rights in this 
state except such as the state may see fit to confer uponit. It has 
no power to do business in Kansas by virtue of its organization in 
Wisconsin. It-has no power to do business in Kansas by virtue of 
the laws of Wisconsin, or by virtue of the constitution or laws of the 
United States, or by virtue of all combined: Paul vs. Virgina, 8 
Wall., 168; Ducat vs. Chicago, 10 Wall., 410; Liverpool Ins. Co. vs. 
Massachusetts, id., 566. It can do business in Kansas only under 
the laws of Kansas, and by permission from the state of Kansas. This 
state might absolutely exclude it, or might require that it do busi- 
ness only under a license, and might require that it not only get a 
license from the state, but also that it get a license from every city, 
county, or village in which it should attempt to do business. The 
state may permit such insurance company to come into the state 
under such just restraints and regulations as the state may choose. 
Hence the state is not bound to permit said insurance company to 
come to this state, as individual citizens of other states have a right 
to do, and then, for the purpose of raising revenue, resort only to 
the ordinary modes of taxation. On the contrary, the state, with- 
out resorting to taxation at all, may require that such insurance 
company shall pay for the privilege of coming into the state, and of 
doing business therein, and may require that it shall not only pay a 
sum to the state for the privilege of doing business therein, but 
that it shall also pay a sum to every municipal corporation in the 
state in which it shall attempt to do business. And all this the 
state may do without violating any provision of its own constitu- 
tion.” This case asserts in the strongest possible language the 
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right of this state to regulate the business of insurance within its 
borders, not only with reference to those insurance companies that 
may be organized under our laws, but especially with regard to 
insurance companies organized under the laws of sister states, doing 
or desiring to do business in this state. 

At this writing it is probable that every state in the Union has 
passed laws upon this subject, until it may be said that the right of 
state regulation of the business of insurance is universally rec- 
ognized and upheld. So it can be confidently said that this court, 
when it held in re Pinkney that insurance was “trade,” did not 
contemplate that the term used could be tortured into inter- 
state commerce; and it can be said with equal confidence that the 
settled law of this country is that the issuing of a policy of insurance 
is not a transection of commerce. As we have seen, neither the 
major nor the minor premise of the argument of counsel for the 
appellants is sound, and that the inevitable conclusion—that Con- 
gress alone has power to regulate interstate commerce, and to 
provide penalties against insurance trusts and combinations does not 
follow. The court did not mean “ trade,” as synonymous with inter- 
state commerce. The business of insurance is not interstate 
commerce. The state has power to regulate and control—and to 
provide penalties for the transgression of its regulating and control- 
ling statutes—the business of a foreign insurance company within 
its boundaries. If the theory of the counsel for the appellants ever 
ripens into authoritative judicial decision, the power of the state to 
regulate and control the business of insurance within its limits is 
gone. The insurance department, and every act upon the statute 
books for the protection of the policyholders, and every line looking 
to the punishment of the violators of its public policy in this respect, 
goes with it, except, possibly, as to such companies as may be 
organized and operated under the laws of this state. We recom- 
mend that the judgment of conviction be affirmed. 

Per Curiam. It isso ordered. Johnston, J., concurring. 


Horton, C. J. 

I dissent from the judgment ordered, not, however, upon the 
ground of the interstate character of insurance, as urged by the 
attorney for the appellants, but because of my reasons for my 
dissent in the case in re Pinkney (47 Kan., 89). The subject of 
an act must be clearly expressed in its title. Chapter 257 is penal 
in its nature. The title thereof should not be extended by construc- 
tion. Common or popular words are to be understood in a popular 
sense. In the construction of statutes, a word which has two 
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significations should ordinarily receive that meaning which is gen- 
erally given to it. Considering the provisions of the constitution 
concerning titles to bills or acts, and the foregoing cardinal rules 
of construction, I do not think the word “trade,” used in the 
title of said chapter 257, Sess. Laws, 1889, indicates or includes, in 
any public sense, or as generally understood, lawyers, doctors, in- 
surance agents, or insurance companies. When I speak of the pro- 
fession or business of a lawyer, a doctor, or an insurance agent, I 
do not say he is a trader or tradesman, or is in trade, nor that he is 
carrying on a trade, or doing well in his trade. I have never heard 
any person, in referring to the success of a lawyer, a doctor, or an 
insurance agent, say of either that he is prosperous in his trade, or 
that he is doing well in carrying on his trade, or that heis an energetic 
trader. Indeed, I never have heard insurance agents spoken of as 
“in trade.” I think the decisions referred to in the foregoing 
opinion except the one of this court in 47 Kan., 89, all tend to show 
that insurance is not “trade.” The Supreme Court of the United 
States, in the case of Paul vs. Virginia, cited, says insurance policies 
“are not subjects of trade and barter, offered in the market as 
something having an existence and value independent of the parties 
to them. They are not commodities to be shipped or forwarded 
from one state to another and then be put up for sale:” 8 Wall., 168. 


VALENTINE, J. 

I concur in the decision of this case, and in affirming the judg- 
ment of the court below. It is evident from the body of the act 
(chapter 257, Laws 1889) that the legislature, in using the word 
“trade” in the title to the act, intended to include insurance, but 
did not intend to include interstate commerce; and it is the duty of 
the courts to carry out the will and intention of the legislature, 
when enacted into law, and when the same can be fairly ascertained, 
and not to defeat the same, although the legislature may not have 
used the most appropriate language in expressing its will and in- 
tention. There is nothing in this case with reference to lawyers or 
doctors, or their business or profession. Hence it is wholly un- 
necessary to say anything with reference thereto. 
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SUPREME COURT OF IOWA. 


SUTHERLAND 
v8. 


STANDARD LIFE & ACC. INS. CO.* 


Where the petition fails to allege compliance with policy conditions, failure 
to object to the omission is a waiver of the allegation and of its proof, 
and the burden is on the company to prove a breach of conditions. 


Where in such case the evidence is conflicting as to intoxication when the 
accident occurred, and consists of the observations of those who saw the 
insured before and after the accident, the finding as to the fact will not 
be disturbed 


Riding on the platform of a street car is not negligence per se. 


Evidence of a physician as to the breath of insured after conveyance to the 


hospital was properly excluded, when the time of such observation was 
uncertain. 


Inability of the jury to agree on special findings not essential to support the 
general verdict justifies an instruction to find on the remaining inter- 
rogatories along with the general verdict. 


Amprose & Dorrie and E. E. Ayvtesworts, for Appellant. 
S. B. Snyper and J. J. Stewart, for Appellee. 


GRANGER, J. 


The plaintiff is the beneficiary of an accident policy issued by the 
defendant company to one Richard Miller. In November, 1889, 
Miller was killed while traveling on the electric motor between 
Omaha and Council Bluffs. The insurance was:— 


Against the effect of injury to the body caused by external, violent, and ac- 
cidental means within the meaning of this policy, its agreements and condi- 
tions printed herein or on the back hereof. 


The following are some of the conditions of the policy :— 


This insurance does not cover disappearance; nor any injury happening to 
the insured when in a condition of insanity; nor any injury, fatal or otherwise, 
of which there is no visible mark upon the body; nor death or disablement 
happening to the insured while intoxicated, or in consequence of his having 
been under the influence of any narcotic or any.intoxicating drink whatever; 
suicide or self-inflicted injury, whether felonious or otherwise, and whether 
the insured be sane or insane; dueling; fighting; wrestling; unnecessary lift- 
ing; racing; gymnastic sports (unless solely for recreation); voluntary over- 
exertion; unnecessary exposure to danger, unless in an effort to save a human 
life. It is an express condition of this policy that the insured shall at all 
times use care and diligence for his personal safety and protection. 


An averment of the petition is “that on the 9th day of November, 
1889, the said Richard Miller was run over by an electric street-car 


* Decision rendered, Jan. 31, 1893. 
VOL. XXII.—23. 
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train, and thereby received external and violent injuries, which in- 
juries, within a few hours after the happening thereof, caused his 
death. The answer contains the following defensive allegations: 
“(2) That in violation of the rules of said company, and against the 
protest of its employes having said train in charge, the said Richard 
Miller persisted in riding on the rear platform of the front car of 
said motor train, and in climbing on and off the guards around the 
same. While said Miller was so upon the train he did not use due 
care and diligence for his personal safety and protection, and that 
said alleged accident was caused by his want of care and diligence 
for his personal safety. (3) That at the time of said alleged injury 
and accident the said Richard Miller was intoxicated. (4) That at 
the time of the said alleged accident and injury the said Richard 
Miller was under the influence of intoxicating drinks, and that said 
alleged accident and injury was in consequence thereof. Where- 
fore the defendant demands judgment for costs.” 

1. The plaintiff, to establish the fact that the death of Miller was 
accidental within the meaning of the policy, made no proofs to 
show that he was not negligent, or to negative the claim that he 
was intoxicated; and at the close of plaintiff's direct evidence ap- 
pellant moved the court to direct a verdict in its favor, because 
there was no proof to show that “Miller had complied or was com- 
plying with the terms and conditions of the policy as set forth in 
paragraphs 3 and 5 attached to and made a part of said: policy.” 
They are the paragraphs set out above. The court refused the 
motion, and its action is assigned as error. The proposition pre- 
sents the question whether the plaintiff in such a case must, to 
justify a recovery, make such proof, or are they matters of affirma- 
tive defense. As applied to this particular case, a very conclusive 
answer is that no such proof was required of the plaintiff, because 
not pleaded by her. Certainly no such proofs are required of the 
plaintiff unless they are necessary matters of averment, and, if nec- 
essary, and not averred, and the omission is passed unchullenged 
by demurrer, the averments as well as the proofs are waived: Code, 
§ 2650. The effect of a motion in arrest of judgment in such a case 
we do not determine. By taking issue upon the allegations of the 
petition it is an admission that they constitute a cause of action, 
and the defendant cannot insist that the plaintiff shall prove facts 
outside the record in order to make out his cause of action: Frentress 
vs. Mobley, 10 Iowa, 450. This holding has been many times fol- 
lowed. It will, however, be well for us to consider the question 
upon another ground. Appellant quotes from Mr. Bliss on Life 
Insurance (section 436), to the effect that an accident “is an unfore- 





1898.] Sutherland vs. Standard Life t Accident Ins. Co. 355 


seen event, a misfortune, and also such as is not the result-of negli- 
gence or misconduct.” It is then urged in effect that there should 
be proof to show that the death was “a misfortune,” “an unfore- 
seen event,” and “was not the result of negligence or misconduct.” 
The evidence clearly justified a finding that the death was a mis- 
fortune and an unforeseen event in such a sense as to show that it 
was accidental within the meaning of the policy, unless the fact of 
negligence or misconduct was established to defeat such a conclu- 
sion. It is not the duty of the plaintiff to establish such facts. 
Usually the burden of showing a wrongful act is with the party who 
seeks advantage from it. In Freeman vs. Insurance Co. (Mass.), it is 
said: “In an action upon a policy which contains many provisos and 
conditions there is a practical wisdom, which courts have recognized, 
in compelling the insurance company to allege and prove the want. 
of compliance with any particular proyiso or condition on which it 
relies.” In that case a condition of the policy was that the assured 
should use “all due diligence for personal safety and protection.” 
The question in that case, as it is in this, was, who has the burden 
of proving the breach of such a condition? It was held to be with 
the company, and many cases are cited in support of the holding, 
and, among others, Insurance Co. vs. Ewing, 92 U.S. 377. Cronk- 
hite vs. Ins. Co. (Wis. 19 Ins. L. J., 267) is a case much like 
this, and it is there held that, “if anything contained in the provisos 
will defeat the action, it is a matter of defense.” The following are 
additional authorities upon the question: Coburn vs. Insurance 
Co. (Mass.), 17 Ins. L. J., 40; Redman vs. Insurance Co., 49 Wis., 
431; Newman vs. Association, 76 Iowa, 64. Numerous authorities 
are cited on the question of contributory negligence in actions 
where a recovery is sought because of negligence, but they are not 
applicable to this case. 

2. The assured came to his death by falling from the platform of 
the street car and the train passing over him. He was a dining-car 
waiter in the employ of the Chicago & Northwestern Railway Com- 
pany, and was on his way from Omaha to Council Bluffs, to take his 
train, when he was killed. He was riding on the platform of the 
car, and there is testimony tending to show that he was intoxicated, 
and that he did not use due care and diligence for his personal 
safety, and it is contended that the state of the evidence is such as 
to justify a reversal. The jury, upon interrogatories submitted by 
the defendant, found specially that Miller was not, “just prior to 
and at the time he received his injuries,” intoxicated, and that his 
injuries were not received “in consequence of his having been 
under the influence of intoxicating drink.” It also found that at 
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the time of the injury he was “using due care and diligence for his 
personal safety and protection.” As to the intoxication of Miller, 
the evidence is plainly conflicting, and this is not denied; but it is 
said that it overwhelmingly preponderates in favor of ' appellant. 
The evidence consists entirely of the observatious of witnesses who 
saw him before and after the accident, and, without expressing our 
views as to a mere preponderance, we have no hesitancy in saying 
that a disinterested person who reads the testimony will have 
doubts as to the fact, and under such a state of the evidence the 
question is clearly one for the jury. The witnesses for the defense 
on the question of intoxication stated particular facts as indicating 
such a condition, as that he spit or slobbered on his clothes; that 
he was “fooling” with an employe of the motor company on the 
train in an unusual manner, etc. It is in evidence that he was a 
very lively person, and “a great one to be cutting up.” One wit- 
ness for defendant says: ‘It was from his cutting up that I con- 
cluded that he probably had a drink or something of that kind.” 
Those who were near him after the injury testify that they saw 
nothing to indicate that he was intoxicated; that they were close 
over him, and did not smell liquor on his breath, as they likely 
would have done if he had been as drunk as by some he was repre- 
sented to be. It is enough to say that the evidence is too conflict- 
ing on this point for us to interfere. The same is also true as to 
his using due care for his safety. It is true that he was on the rear 
platform of the front car, but we do not regard that, by itself, as 
showing a want of care such as to defeat a recovery. While on the 
platform, he was, a part of the time at least, holding to the railing, 
and some four others were there with him. That such a position is 
not, of itself, negligence, see Nolan vs. Railway Co. (87 N. Y., 63), 
where it is said, speaking of authorities cited to sustain a contrary 
rule: “In all these cases there was some element warranting an 
inference of negligence beyond and outside of riding on the front 
platform. These authorities do not establish the doctrine asserted; 
on the contrary, the rule is settled that, independent of the man- 
date of the statute, which we have seen has no application here, it 
is not, even in the case of steam-cars, negligence per se for a pas- 
senger to stand on the front platform of a moving car.” Several 
authorities are cited in support of the rule. We are referred by 
appellant to Bon vs. Assurance Co., 56 Iowa, 667. It will be 
seen with reference to the case that the facts are different. 
In that case the person injured stood on the steps of the 
platform. The policy required that he should observe the rules 
and regulations of common carriers when riding. It was a regula- 
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tion of the railway company on whose line he was riding that pas- 
sengers should not stand on the platform, and the opinion gives 
prominence to that fact. The case does not hold that the mere 
fact of standing on the platform would defeat a recovery. If the 
authorities can be said to be in conflict, the weight is largely with 
the rule that the question of due care is one for the jury under the 
circumstances of this case. 

3. One Dr. Green was a witness for the defendant, and testified 
that he saw Miller at the hospital. He was then asked what he 
noticed with reference to his breath, and for his judgment as to his 
being intoxicated. Objections to the questions were sustained. He 
then testified that he was at the hospital about the time Miller ar- 
rived, or a little before. He was then again asked if he noticed 
anything in reference to Miller’s breath, and a like objection was 
sustained. He then said: “I saw him late in the afternoon; prob- 
ably about 5 o’clock.” There appears to be no error in the rulings. 
It will be observed that without the last statement, when the time 
of seeing Miller was fixed, there was nothing to show when the 
doctor saw him; so that the court could see that the testimony 
was proper. After he fixed the time, so that the relevancy of the 
testimony could be known, there was no effort to obtain it. The 
rulings, when made, were correct. It is likely that when the doctor 
fixed the time of seeing Miller it was thought to be too remote from 
the time of the accident to render the testimony proper. 

4. Aside from the interrogatories to which we have referred, upon 
which the jury found specially, as to intoxication and due care, two 
others were submitted at the instance of defendant, as follows: 
“Interrogatory 1. Did the insured, Richard Miller, neglect and 
refuse to go from the platform of the motor inside the motor when 
requested and directed by the conductor having the said motor 
train in charge, and did said Richard Miller shortly afterwards fall 
from said platform, and receive fatal injuries?” “Int. 5. Was the 
insured, Richard Miller, warned of his danger by an employe of the 
company upon whose car he was riding, just prior to his receiving 
the injuries from which he afterwards died?” After some delibera- 
tion, the jury came into court, and stated that it could not agree 
upon interrogatories 1 and 5. The court, against the objections of 
the defendant, then instructed that if it could not agree as to Nos. 
1 and 5, but could as to the others, to do so, and return the findings 
with the general verdict. Of this action complaint is made, and we 
are referred to Darling vs. West (51 lowa, 259.) It will be seen, by 
reference to that case, that a general verdict could not be reached 
properly without reaching a conclusion upon the questions not 
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answered, and it is so stated in the opinion. The record demon- 
strated that the general verdict had not the necessary findings of 
fact for its support. That is not true in the case at bar. The facts 
sought by the questions 1 and 5 are not ultimate facts. They are 
minor facts as evidence, to show other facts that are ultimate and 
essential to the determination of the case. The verdict has support 
without these findings.: If both questions had been answered in 
the affirmative, with the verdict as returned, we could not disturb 
it: Garretty vs. Brazell, 34 Iowa, 100. The failure of the jury to 
return a special finding will not necessitate a reversal, unless, be- 
cause of the failure, it is manifest from the record that the jury has 
not found the necessary facts to authorize its general verdict: 
Dively vs. City of Cedar Falls, 27 Iowa, 227; Hatfield vs. Lockwood, 
18 Iowa, 296; Hardin vs. Branner, 25 Iowa, 364. The other ques- 
tions presented are so related to those we have considered that a 
further notice of them is unnecessary. The judgment is affirmed. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


HATHAWAY 
v8. 


ORIENT INS. CO.* 


A policy to the owner, with loss payable to mortgagee as interest may appear, 
is not the mere designation of a naked appointee to receive the money as 
if no interest was mentioned, but a contract between the parties and the 
company, under which the insured cannot without the consent of the 
mortgagee in interest agree as to the amount of damages and the measure 
of payment to the mortgagee. 


Ricwarp Crow ey, for Appellant. 
8. E. Firxms, for Respondent. 
Fottertt, C. J. 

The mortgage held by the plaintiff contained a covenant that the 
buildings should be kept insured against damage by fire for the 
benefit of its holder. Pursuant to this covenant, Breckon, the 
owner of the fee, procured the policy on which the action was 
brought, by the terms of which the defendant “does insure T. W. 
Breckon; * * * loss, if any, payable to A. B. Hathaway as his mort- 
~® Decision rendered, Octover1,182....2.°2°° | 
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gage interest may appear.” The owner of the fee and the mort- 
gagee each had an insurable interest in the property which could 
have been protected by separate policies, or by a single one, as they 
and the insurer might agree. The policy describes Breckon as the 
owner, and Hatbaway as mortgagee. and provides that in case of 
loss the damages shall be “ payable to Hathaway as his mortgage 
interest may appear.” 

It is said that Hathaway is the appointee of Breckon. He is, but 
he is not a mere appointee of Breckon, and without a vested interest 
in the policy. He acquired his right to recover the damages, not 
solely by the appointment of Breckon, but by the policy,—a contract 
entered into between the insurer, the owner of the fee, and the 
mortgagee. Had this policy provided that in case of loss the dam- 
age should be paid to a person having no interest in the insured 
property, such person would have been a naked appointee, the 
same as though the damages had been directed to be paid to a 
bank or to any collecting agent, and the owner could have settled 
the loss and released the insurer on his own terms. It may be that 
the same rule would have been applicable, as between the insurer 
and the appointee, had the loss been payable “to A. B. Hathaway,” 
having an insurable interest, which was neither known to nor de- 
scribed by the insurer in its policy. The rights of an appointee, an 
agent, or the trustee of an express trust, who has no interest ina 
contract which he may enforce, are quite different from those of a 
person having a vested legal interest in a contract created by the 
concurrent action of all the parties to it. The questions decided in 
Insurance Co. vs. Robert, 9 Wend., 404; Tillon vs. Insurance Co., 
5 N. Y., 405; Grosvenor vs. Insurance Co., 17 N. Y., 391; and 
Buffalo Steam Engine Works vs. Sun Mut. Ins. Co., 17 N. Y., 401,— 
are not involved in the case at bar, and it is unnecessary to attempt 
to harmonize those and kindred decisions. In the cases cited the 
owners of property insured it in their own names, the loss, if any, 
payable to mortgagees, or the insurance was assigned, with the 
assent of the insurer, to the mortgagees for their security, and 
before a loss occurred, and while the contract of insurance was in 
part executory, the owner increased the risk or did a prohibited act, 
or omitted to perform some act required by the policy. The ques- 
tion in these cases was whether the violation of the contract by the 
owner was a defense to an action by or for the benefit of the mort- 
gagee. No such question is involved in the case at bar. The lia- 
bility of the insurer is admitted, and the question here is whether 
the owner of the property and the insurer may, without the concur- 
rence of the mortgagee, effect an accord and satisfaction without 
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the assent of the latter. It isa general rule that where a demand 
is owned, by several by such a unity of interest that all must be 
joined as parties in a strictly personal action for its recovery, a 
release of the claim by one of its owners is as effectual as the release 
of all: Austin vs. Hall, 18 Johns., 286; Decker vs. Livingston, 15 
Johns., 478; Osborn vs. Railroad Co., 140 Mass., 549. But this rule 
has its exceptions: Gock vs. Keneda, 29 Barb., 120; Upjohn vs. 
Ewing, 2 Ohio St., 13; 1 Amer. & Eng. Enc. Law, 106. Breckon, 
the owner, was not a necessary party plaintiff to an action for the 
recovery of the amount due from the defendant, for the whole 
amount was recoverable by an action brought by the mortgagee 
individually (Dakin vs. Insurance Co., 77 N. Y., 600); though a 
joint action by the owner and the mortgagee could have been main- 
tained (Winne vs. Insurance Co., 91 N. Y., 185). In case a claim 
arises in favor of A and B against C out of a contract entered into 
by the three, to which claim by the contract A has the prior and B 
the subsequent right, C and B cannot, without the consent of A, 
effect an accord and satisfaction which will cut off the right of A: 
Ennis vs. Insurance Co., 3 Bosw., 516; Cromwell vs. Insurance Co., 
44 N. Y., 42; Reid vs. McCrum, 91 N. Y., 412; Baltis vs. Dobin, 67 
Barb., 507. In Cromwell’s Case a house and lot had been sold 
under an executory contract by which the vendee covenanted to 
insure the house for the vendor’s benefit. The vendee went into 
possession, and’ insured the house under a policy payable to the 
vendor in case of loss. On the expiration of this policy the vendee 
took out a new one payable to himself, and during its life the house 
was burned. The vendor had assigned his interest in the contract, 
and the assignee, Cromwell, the plaintiff in the action, notified the 
insurer of his rights under the contract, demanded payment of the 
loss, and forbade its payment to the vendee. The insurer dis- 
regarding the demand and notice, paid the amount due under the 
policy to the vendee. In an action brought by Cromwell, the 
assignee of the vendor, it was held that he was entitled to recoyer, 
notwithstanding the accord and satisfaction between the insured 
and the vendee. The principle upon which this decision rests is 
that the vendee and insurer could not effect an accord and satisfac- 
tion which would bar an action by one having a prior equitable 
right to the money due under the contract: Reid vs. McCrum, 
supra, is, in its facts, a stronger authority in support of the judg- 
ment in the case at bar. In that case the owner of realty mort- 
gaged it, covenanting to keep the buildings insured and the policy 
assigned to the mortgagee. Afterwards Hugh McCrum acquired 
the title to the property subject to the mortgage, and obtained 
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policies of insurance on the buildings, which were indorsed 
by the insurers: “Loss, if any, payable to John Reid, mortgagee.” 
Subsequently McCrum procured the insurers to cancel the indorse- 
ment, and to write on the policies: “The mortgagee’s interest 
having ceased, the loss, if any, is now payable to Hugh McCrum as 
owner.” The mortgagee’s interest had not terminated, and he had 
no knowledge of the change. After this the buildings were de- 
stroyed by fire, and the mortgagee began an action to foreclose his 
security, making McCrum and the insurers parties defendant, ask- 
ing that McCrum be compelled to assign the insurance and the in- 
surers required to pay the loss to the plaintiff. It was held that 
the policies could not be legally changed without the assent of the 
mortgagee, and that he was entitled to recover the loss from the in- 
surers. Upon principle and authority it seems to be clear that the 
defendant in this case had no authority to agree with the owner as 
to the amount of the damages, and determine as between him and 
the mortgagee what sum was payable to each; and the accord and 
satisfaction entered into between the insurer and the owner is not 
a bar to a recovery by the mortgagee of his damages. 
The judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF KANSAS. 


CAPITOL INS. CO. 
v8. 
BAWK OF PLEASANTON.* 


The knowledge of the general agent of an insurance company, who writes 
and issues a policy of insurance, concerning the title of the premises in- 
sured, is the knowledge of the insurance company. 


Per Coram. 

In the opinion handed down, the by-laws attached to the insur- 
ance policy were not considered a part thereof, and the case was 
disposed of without any reference thereto. It is now urged that 
the validity of the by-laws and policy was never questioned in the 
district court; and also that, as the insurance company is a mutual 
one, the assured was bound to know and abide by the by-laws, 
whether attached to the policy or not. Assuming that the by-laws 


* Decision rendered, Jan. 7, 1893. Syllabus by the Court. On rehearing. For prior 
decision, see 21 Ins. L. J., 519. 
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were binding on the assured, we will notice the objections presented 
in the original briefs to the judgment. It appears that the policy 
was issued on June 14,1888. The building was destroyed by fire 
on the 2d of November, 1888. The fire originated some distance 
west of the building insured, and spread over a large district, de- 
stroying the greater part of the business portion of Blue Mound. 
On November 12, 1888, D. R. Hite, the general agent of the com- 
pany, appeared and examined J. D. Cozad with reference to the 
loss under the policy. On the 4th of December, 1888, proofs of loss 
were made by Mr. Saunders, cashier of the bank, and sent to the 
company. On December 8, 1888, Hite wrote, acknowledging the 
receipt of the proofs but denying all liability. As the proofs of loss 
were made out and sent to the company soon after the fire, and as 
these proofs were not excepted to or returned, we must assume that 
the notice given and proofs furnished were satisfactory and suffi- 
cient. The original opinion (21 Ins. L. J., 519) states fully all that 
is necessary to be said concerning the admission in evidence of the 
letter of D. R. Hite. A provision in the by-laws is as follows:— 

This policy shall be void * * * when the interest of the assured in the 
subject, and each item thereof, shall be less than the entire, unconditional, 
undisputed, sole legal title and ownership, free from liens, unless in the ap- 
plication the exact and true interest shall appear. 

The evidence showed that, at-the time the policy was issued, 
Cozad, Glucklich & Co. occupied the building. Harry Worland had 
the legal title to the premises on which the building was situated 
on the 2d of February, 1886, and on that date executed to this firm 
a bond for a deed when certain sums of money, amounting to 
$3,000, were paid. On the 9th of July, 1887, H. C. Worlund and 
wife executed a deed to the premises to the Bank of Pleasanton. 
and at the date of the policy the bank held the legal title thereto, 
Cozad, Glucklich & Co. had, under their bond and an arrangement 
with the bank, an equity in the premises. The policy was issued 
and countersigned by W. A. Eahart, the agent of the company, resid- 
ing at Blue Mound, on the verbal application of J. D. Cozad, of the 
firm of Cozad, Glucklich & Co., by whom the premium of $16 was 
paid in cash. One thousand dollars had been paid, at the time of 
the fire, upon the bond by Gozad, Glucklich & Co., leaving a balance 
of $2,000 not yet due. It is therefore urged that under the by-laws, 
and within the terms of the policy, the plaintiff below was not en- 
titled to recover, because its interest was less than the entire, 
unconditional, undisputed, sole legal title and ownership of the 
premises, free from liens. 





1893.) Capitol Ins. Co. vs. Bank of Pleasanton. 263 


The plaintiff below upon the trial claimed that knowledge of the 
agent, Eahart, who wrote the policy, was knowledge by the insur- 
ance company, and that, as knowledge of the agent was shown, the 
company was estopped: Sullivan vs. Insurance Co., 34 Kan., 
170; Insurance Co. vs. Pearce, 39 Kan., 396; Insurance Co. vs. 
Barnes, 41 Kan., 161; Insurance Co. vs. Gray, 43 Kan., 502; 
44, Kan., 731; Insurance Co. vs. Weeks, 45 Kan., 751. On 
the part of the company it is contended there was a failure of proof 
that, at the time of the application, Eahart, the agent, was informed 
concerning the actual condition of the title of the premises. The evi- 
dence discloses that, a few months before the policy was issued, infor- 
mation was given to him respecting the actual condition at that time 
of the title. Eahart, the agent, testified as follows: “Question. 
When Mr. Cozad made application to you for insurance, did he in- 
form you in whose name he wanted to insure? Answer. The Bank 
of Pleasanton. Q. Are you sure of that? A. I think so; yes. Q. 
Did you know then the condition of the title to lot two? A. If it 
had been mentioned at the time, I would have known it, but I 
didn’t think anything about it. That is just about the condition of 
my recollection. Q. Did Mr. Cozad ask you to insert in the policy 
anything with reference to the title? A. That is, tirst? Q. Yes, 
sir. A. No, sir. Q. On the back of this policy here is an applica- 
tion. Now, at whose dictation was that made, if any one? A. Mr. 
Cozad asked me to write insurance on that building on that lot. 
Q. Did he first dictate to you the answers to those questions? A. 
No, sir; I answered them from what knowledge I had. I cannot 
tell you exactly. Mr. Cozad asked me one day in the store, or near 
it, if I could insure that building at so much. I told him I could, 
I thought, and he says, ‘Go ahead and write it then, or try it; and 
I think now he said, ‘ RecoHect it is to the Bank of Pleasanton; and 
I went off and wrote it. That is all there was of it; that is just 
about all the conversation there was of it.” We think, taking all of 
the evidence together, there was sufficient to show that the agent 
knew all about the title of the property at the time he issued the 
policy. He, from his own knowledge, answered in writing the in- 
quiries in the application for the insurance: Insurance Co. vs. 
Wood, 47 Kan., 521. Neither J. D. Cozad, who made the applica- 
tion for the insurance and paid the premium in cash, nor the bank 
to which the policy was issued, made any misrepresentation or 
untruthful statements to Eahart, the agent of the insurance com- 
pany, concerning the premises or the title thereof. The building was 
insured for $400; it was worth from $500 to $600,—the value being 
larger than the amount of the insurance. The bank not only held 
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the legal title to ‘the premises, but its interest therein was $2,000. 
Cozad, Glucklich & Co., the firm having an equitable interest in the 
premises, and the Bank of Pleasanton, holding the legal title, all 
the parties interested in any way in the property, seem to have 
joined in obtaining the insurance for the bank. Under the facts 
there was no fraud, deceit, or wrong committed by the equitable 
owners, or the bank holding the legal title. The insurance company 
has received in cash the premium named in the policy. The fire 
was wholly accidental, and there is no substantial reason why the 
judgment rendered should not be paid in accordance with the pro- 
visions of the policy and the statutes of the state. There was no 
material error on the part of the trial court in refusing to receive in 
evidence the bond for a deed given by Harry Worland to Cozad, 
Glucklich & Co., because the deed referred to that instrument, and 
there seems to have been no dispute between the parties as to the 
terms under which Cozad, Glucklich & Co. were in the possession 
of the premises, and that the legal title of the same was in the Bank 
of Pleasanton. The motion for a rehearing will be denied. All the 
justices concurring. 


SUPREME COURT OF IOWA. 


FRANE 
v8. 
BURLINGTON INS. CO.* 


The original insured sold the premises and assigned the policy to the plaintiff 
with the approval of defendant. The policy provided that it should be 
void in case of incumbrance not indorsed, and that no officer or agent had 
power to indorse except the secretary or president, or to waive any of the 
legal rights of the company, or make any verbal agreement about the 
policy. Plaintiff signed an indorsement on the policy warranting the 
truth of the original application which was its basis. 


Held, that evidence of knowledge of incumbrance communicated to the 
general agent, who forwarded the policy to the company for approval of 
the transfer, would justify a finding of constructive knowledge by the 
company, which would act as an estoppel. 


Newman, & Brake, for Appellant. 
Laveutiy & Camppert and R. H. Spence, for Appellee. 


Rosrnson, C. J. 
In May, 1889, the defendant issued to Enoch Atwood a policy in- 
suring him for the term of five years against loss by fire, on his 


* Decision rendered, Jan. 25, 1893. 
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dwelling house, to the amount of $350. Other property was also 
covered by the policy, but it is not involved in this action. In 
March, 1890, Atwood sold the dwelling house, and the land on 
which it stood, to plaintiff, and assigned to him so much of the 
policy as included the house, and the assignment was approved by 
defendant. The house was.destroyed by fire during the next month, 
notice thereof was given, and proof of loss was made, as required 
by law. The insurance was based upon an application, which was 
made a part of the policy, and the representations therein contained’ 
were made warranties on the part of the assured. The policy 
further provided that, if the property should be incumbered by mort- 
gage, then, unless the consent of the president or secretary thereto 
should be indorsed on the policy, it should be void. It also 
provided that no officer, agent, or representative of the company, 
nor any other person excepting the president or secretary, in writing 
indorsed on the policy, should have any power to waive any of the 
conditions thereof, or any of the legal rights of the company, and 
that no officer, agent, or representative of the company was em- 
powered to make any verbal agreement about the policy, either 
before or after a loss. In accepting an assignment of the policy, 
plaintiff signed an indorsement thereon to the effect that the | 
statements contained in the application were true, and warranted 
by him to be true, and that there had not been any violation of the 
conditions or stipulations of the policy. The approval was made 
subject to the conditions of that indorsement. The application 
showed that the land on which the house stood was incumbered by 
a mortgage to the amount of $750. When plaintiff purchased the 
premises, he assumed the payment of that mortgage, and gave to 
Atwood a second one for the sum of $950. Both the mortgages 
were in force when the house was destroyed. Defendant insists 
that it had never consented to the second mortgage, and had 
no knowledge of it when the assignment was approved, and that 
in consequence the policy is void. The plaintiff contends that full 
knowledge of the mortgage was communicated to one Armstrong, 
an agent of defendant, who received the policy after the assignment 
was made, and sent it to the defendant for approval, and that 
defendant was chargeable with his knowledge at the time the 
assignment was approved. Whether he knew of the second mort- 
gage when he received the policy to forward to defendant, and 
whether his agency in the transaction was of such a character that 
his knowledge of the facts was imputable to defendant, are the con- 
trolling questions in the case. 
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1. Before January 1, 1889, O. C. House was the agent for defend- 
ant at Tingley. His agency ceased on the day named, and he was 
succeeded by T. F. Armstrong. The application for the policy, how- 
ever, was taken by an agent named Bailey, in May, 1889; and 
Armstrong had no knowledge of it, nor of the insurance in question, 
until the time of the purchase by plaintiff of Atwood. At that time 
Armstrong and House were co-partners in a real estate and insur- 
ance business at Tingley. Plaintiff went into their office, and, in 
the presence and hearing of Armstrong, told House of the purchase, 
and of the mortgage he was to give, and asked him to go to the 
residence of Atwood, and draw the mortgage, and take the acknowl- 
edgment necessary. House went, as requested, and draw the 
instruments required. He was shown the policy, drew the assign- 
ment thereof, which was signed by Atwood and plaintiff, and was 
requested by plaintiff to have done whatever was necessary to 
perfect the assignment. He took the policy, as assigned, to Arm- 
strong, told him of the sale to plaintiff, and of the mortgage he had 
given, stated what was desired in regard to the policy, and gave 
it to Armstrong to have the assignment approved. Armstrong sent 
the policy to the defendant, with the information that Atwood had 
_ sold his farm, and that a transfer of the insurance on the house was 
desired, but failed to mention the second mortgage. He denies 
that he had any knowledge of it when he sent the policy to 
defendant; but the evidence that he had been fully informed in 
regard to it, as stated, was direct and positive, and the jury was 
fully authorized to find that it was true. 

3. There is some conflict in the evidence in regard to the powers 
which Armstrong exercised as agent. House testifies, in effect, that 
he bad a recording agency, and made contracts of insurance and 
issued policies for defendant. Armstrong admits that he had a 
recording agency, but claims that he issued policies without first 
having the approval of defendant, only on mercantile risks, and that 
in case of farm risks he only received and forwarded applications, 
on which, if approved, the policies were issued by defendant, and 
forwarded to him for delivery, or sent direct to the applicant. 
Armstrong does not say that his power to issue policies without the 
approval of the defendant was limited to mercantile risks. His author- 
ity was in writing, but was not produced on the trial. It appears 
that he was in the habit of collecting and forwarding to the defend- 
ant money due it for premiums; that he approved the assignment to 
plaintiff of the policy in suit; and that it was approved by defendant 
at his instance. He notified defendant of the fire, and, acting on 
that notice, defendant sent an adjuster to examine in regard to the 
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loss. The evidence tended to show that Armstrong exercised the 
functions of a general agent of the defendant, in transacting its 
business at Tingley, with its approval; and the jury were authorized 
to find that notice to him of the mortgage in question was notice to 
defendant. It is true he was not in any manner connected with 
the issuing of the policy; but, when he received it for the purpose 
of having the assignment approved, he made it, to that extent, a 
part of the business of his agency. If defendant approved the 
assignment with knowledge, through its agent, that the second 
mortgage had been given, it cannot now be heard to deny its lia- 
bility on the policy because of that mortgage. The evidence is 
sufficient to sustain the verdict, and we find no ground for disturb- 
ing the judgment of the district court. Affirmed. 


COURT OF APPEALS OF NEW YORK. 


BAUMGARTEL 
v8. 


PROVIDENCE-WASHINGTON INS. CO., of PROVIDENCE.* 


The police provided that it should be void in case of other insurance without 
consent indorsed ; also that no agent could waive its conditions except by 
written indorsement. The insured afterwards procured other insurance 
and notified the agent who issued the policy. The agent said, “all right 
I will attend to it,” but failed to do so. The insured never brought the 
policy to the agent for indorsement. 


Held, that the promise of the agent was not a waiver of forfeiture. 


I. N. Ames, for Appellant. 
Dupiey & Tuorne, for Respondent. 


O’Brien, J. 
The policy of insurance upon which the plaintiff recovered con- 
tained the following stipulations and conditions, which form a part 
of the contract between the parties:— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make 
or procure, any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy. 





* Decision rendered, Jan. 17, 1893. 
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With reference to this and the other conditions specified, the fol- 
lowing provision is inserted at the end of the instrument:— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no officer, agent, or other 
representative of this company shall have power to waive any provision or 
condition of this policy, except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto; and as to such pro- 
visions, and conditions no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor shall 
any privilege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 

The contract indemnified the plaintiff against loss or damage by 
fire to the extent of $1,000 for one year from September 26, 1887, 
upon a stock of goods ina tailoring establishment, which was 
destroyed by fire August 15, 1888. On the 12th of April, 1888, the’ 
plaintiff, without notice to the defendant, and without its knowledge 
or consent, applied for and obtained other insurance upon the 
same property in another company. On the trial the plaintiff testi- 
fied that about a week after he had procured the last policy, while 
on bis way to the post office, he saw the defendant’s local agent, who 
had issued and delivered to him the policy in suit, in the street, 
talking with another man. That he, the plaintiff, walked up to him, 
and said, “I have another insurance out for $1,000.” When the 
plaintiff said that, the agent turned to him, and said, “All right, I 
will attend to it.” That is all that was said, and the plaintiff pro- 
ceeded, as he says, about his business. It does not appear that the 
plaintiff had at the time the policy with him, or that he ever after- 
wards applied to the agent to give the written consent to the 
subsequent insurance, which is required by the conditions of the 
policy. The stipulation with respect to further insurance is one of 
the conditions upon which, by the agreement of the parties, the 
liability of the defendant depended in case of a loss during the term 
of the insurance. ‘The parties have also agreed upon the mode in 
which the condition could be complied with or waived, namely, by 
writing indorsed upon the policy in the form of a consent to the 
other insurance. The agent had power to give this consent only in 
the manner prescribed by the contract. But there is not in the 
case any proof even cf verbal consent by the agent that the plaintiff 
might procure other and additional insurance. Such insurance was 
procured without any consent whatever, and it was not till a week 
after that the agent had any knowledge on the subject. The 
knowledge of the agent that the subsequent insurance had been 





1893. } Baumgartel vs. Providence-Washington Ins. Co. 369 


obtained dia not satisfy the conditions of the contract. In order to 
continue the policy after the new insurance, the consent of the 
defendant was essential, and the agent could not give such consent, 
so as to bind the company, except in writing indorsed upon the 
policy, or attached thereto; and unless this permission is so written 
or attached, the contract provides that the plaintiff would not claim 
any right or immunity on account of it. The effect of such stipula- 
tions in a contract of insurance, as well as the manner in which they 
may be modified or waived by agents of the company, has been so 
thoroughly discussed, and so clearly pointed out that a reference to 
some of the more recent cases on the subject is all that is needful 
here: Allen vs. Insurance Co., 123 N. Y., 6; Quinlan vs. Insurance 
Co., 1383 N.- Y., 356; Messelback vs. Norman, 122 N. Y., 583; Walsh 
vs. Insurance Co., 73 N. Y., 5. 

Under the doctrine of these cases we see no escape from the 
result which the parties to the contract stipulated should follow the 
breach of the condition with respect to subsequent insurance 
unless consent was given in the manner provided. ‘The fact, so well 
known, that in many cases parties procuring policies of insurance 
never read them, or inform themselves in regard to their terms and 
conditions, does not justify courts in absolving them from the 
clearly-expressed obligations of contracts into which they have 
freely entered. In this respect contracts of insurance stand upon 
the same footing as other contracts. The judgment was sustained 
at the general term, not upon the ground that the condition had 
been performed, or that there was a waiver of the condition, but by 
an application of the doctrine of estoppel. It was held that what 
the agent said was equivalent to a promise on his part to make the 
necessary indorsement on the policy, and that the company could 
be required to specifically perform this promise; but, since no such 
circuity was necessary, the law would regard as done what ought 
to have been done, and thus declare the rights of the plaintiff by 
holding that the condition had been complied with, or at least that 
the defendant was in no condition to insist upon a forfeiture. At 
most, the language of the agent amounted to nothing more than his 
personal promise to do something in the future, and neither he nor 
the company could be held to be in default, with respect to such 
promise, until the plaintiff had presented the policy to him, and re- 
quested him to make the indorsement. In case of a refusal to do 
what he had promised to do it may be that the plaintiff's reliance 
upon the promise, and any changed condition of the parties with 
respect to the new insurance in consequence, would be sufficient to 


induce a court of equity to compel performance. But as the case 
Vou, XXII.-24. 
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stands upon the record it is difficult to apply the doctrine of estop- 
pel. There was no statement of an existing fact upon which the 
plaintiff relied to his prejudice, and which it would be inequitable to 
permit the other party to deny. Grant that there was a promise 
by the agent to make the indorsement on the policy, still the 
plaintiff never presented the policy to him, or asked him to make it. 
Until then it could not be said that the agent refused to carry out 
the promise. It is not denied on the part of the defendant that the 
agent had power to indorse the consent on the policy, and his 
promise to do it was within the fair scope of his powers. But the 
act which was necessary to continue the policy in force was never | 
performed, and the conversation between the plaintiff and the agent 
imputed nothing more than an understanding that at some future 
time the plaintiff would produce the policy, and the agent would 
make the necessary indorsement. If the plaintiff understood by 
what was said that the agent would at some time seek him out, and 
give the written consent in the manner required, the company would 
not be responsible for the neglect of the agent in that respect. It 
is seldom that any difficulty would arise with respect to such con- 
ditions in a policy of insurance if the policyholder would exercise 
that reasonable vigilance and intelligence which the law exacts of 
all parties in the performance of contracts. For these reasons the 
judgment of the general and special terms should be reversed, and 
a new trial granted, costs to abide the event. All concur. 
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SUPREME COURT OF IOWA. 


WILHELIM 
v8. 


DES MOINES INS. CO.* 


The statute of Iowa (McClain’s Code, § 1734), pee that no action shall be 
begun within ninety days after notice of loss has been given, prohibits 
such action within the time, althongh the policy has by its terms become 
payable. The statute applies to a stock of goods as well asa building, 
since it.expresses that it shall apply to all policies of insurance contem- 
plated in the statute. 


Cote, McVey & Cuesuire, for Appellant. 
Gatcuconnor & Weaver and E. W. Tariock, fur Appellee. 


Kinng, J. 

1. It is insisted by appellant that this action was prematurely 
brought. It will be observed that the proofs of loss were furnished 
October 4, 1889, and the action began more than sixty days and less 
than ninety days thereafter. Our statute provided (McClain’s Code, 
§ 1734) “that no action shall be begun within ninety days after 
notice of such [loss] has been given.” Itis clear that the notice of the 
fire given on September 22, 1889, was not the notice contemplated 
by the statute, from which the ninety-day period would begin to run. 
It has been held that the statutory notice ‘‘includes the affidavit 
showing the facts in regard to the loss which must accompany it:” 
Von Genechtin vs. Insurance Co., 75 Iowa, 546. In the case at bar 
it is true it is conceded that there was “a waiver of some of the 
formalities in the proof required by the statute, but this waiver oc- 
curred on October 4, 1889.” It was held in Quinn vs. Insurance 
Co. (71 Iowa, 615), that, “in a statutory sense, the money was not 
due on the policy until the expiration of the period named therein. 
The holder of the policy could not lawfully demand payment until 
that time had elapsed after notice had been given:” Von Genech- 
tin vs. Insurance Uo., 75 Iowa, 546. In Vore vs. Insurance Co., 
(76 Iowa, 548), where it was claimed that the provisions of the stat- 
ute were eliminated from the policy by the policy itself, which pro- 
vided “that the contract of insurance is wholly embraced in the 
policy and application‘of the assured, and that the defendant had 
waived the conditions of the statute by receiving proofs of loss, and 
thereafter declaring that the policy is void.” The court held that 
"* Decision rendered, Oct.14,1892. 2 ££2£2@#20 i °° 
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the statutory provision as to the time of the commencement of the 
action did not enter into or affect the contract, but limited the 
remedy, and that hence the contract did not control the remedy, as 
provided by the statute. In Taylor vs. Insurance Co. (Iowa), where 
the policy provided that the amount of loss should be paid within 
sixty days after notice and proof, and the action was begun after the 
expiration of that period, but before ninety days expired, it was held 
that the action was prematurely brought. It will be observed that 
the question presented is by no means an open one in this state. 
Whatever may be the rule as to the power of the company to waive 
formal notice and proof of loss, as required by the statute, the ques- 
tion of their right to waive the provisions of the statute, prohibiting 
the commencement of an action prior to the expiration of ninety 
days after notice and proofs of loss are given, must be regarded as 
settled. The action in this case was prematurely brought. 

2. It is contended that the statute only applies to buildings. 
The statute expressly states that ‘all the provisions of this chapter 
shall apply to and govern all contracts and policies of insurance 
contemplated in this chapter, anything in the policy or contract to 
the contrary notwithstanding. In view of this provision and the 
reading of the section of the statute under consideration, it cannot 
be doubted that the legislature intended by the language used to 
embrace all losses, whether of buildings or of personal property. 
Indeed, no good reason can be given why the prohibition against 
bringing suit until after the time fixed by statute should apply in 
case of losses on buildings, and not in case of losses of personal prop- 
erty. Inasmuch as such a distinction does not appear in the act, we 
cannot presume that the lawmaking power intended to include the 
one class of property in, and exclude the other from, its operation. 

3. Appellant claims that the provisions of the policy were violated 
by the keeping of gasoline upon the insured premises. We do not 
find that this question was raised by the issues presented to the 
district court, and hence cannot consider it: Lower vs. Lower, 46 
Towa, 525; Barlow vs. Brock, 25 Iowa, 310; Pierce vs. Early, 79 
Towa, 199; Beard vs. Railway Co., 79 Iowa, 527. 

The judgment of the district court isTreversed. 





Continental Ins. Co. vs. Ward. 


SUPREME COURT OF KANSAS. 


CONTINENTAL INS. CO., or Ciry or NEw YORK 
v8. 


WARD.* 


Where a policy of insurance is so written as to place separate valuations upon 
different subjects of insurance, the contract is severable, and a breach of 
the contract only affects the insured property which is the immediate 
subject of the act of alienation. 

A change of title, by which the contingent interest of the insured to property 
becomes absolute, will not defeat the insurance. 


Joun W. Derorp, for Plaintiff in Error. 
C. E. Laraam and C. A. Smarr, for Defendant in Error. 


Green, C. 
This was an action instituted by Dennis Ward in the District 
Court of Franklin County, upon a policy of insurance against fire, 
issued by the Continental Insurance Company of New York, for 


$2,500, distributed as follows: $150 on barn No. 1; $200 on wagons, 
buggies, harness, robes, and saddles, while on premises of assured; 
$300 on stallion Bashaw; $300 on a jack; and $1,300 on horses, 
mules, and colts; $250 on cattle, while in barn and on the farm, and 
against lightning, on or off the premises. The fire destroyed barn 
No. 1, the stallion, jack, and some other personal property, covered 
by the policy, in the barn. The plaintiff asked judgment for $850. 
A trial was had to’ the court and a jury, which resulted in a 
judgment in favor of the plaintiff for $518.70 for the personal prop- 
erty destroyed. The court instructed the jury that there could be 
no recovery for the loss of the barn, because foreclosure proceed- 
ings had been commenced and prosecuted until the plaintiff had 
been divested of all title to the same. Certain questions were 
asked and answered in the application for the insurance by the in- 
sured, as follows:— 

Have you a warranty deed to the land herein described and referred to? 
Answer. Yes. Is the landincumbered? Ans. No. If so, what amount? 
Ans. $800. When due? Ans. 1887. 

As to the incumbrance upon the personal property, there was no 
answer. It seems from the evidence that the land was incumbered 
for more than $800. The personal property was also incumbered. 
The agent taking the policy, however, had knowledge of such 


* Decision rendered, January 7, 1893. Syllabus by Green, C. 
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incumbrance. After the policy of insurance had been issued, and 
before the fire, the holder of the chattel mortgage sold the property, 
under the mortgage, and the property which was afterwards 
destroyed by the fire was bid in by the plaintiff. 

The only question presented is the liability of the insurance com- 
pany for the loss of the personal property. The trial court said, 
among other things, to the jury: “I hold, further, gentlemen, that 
as the policy itself specifies certain separate amounts, upon different 
classes of property, it is divisible, and the fact that the policy was 
void as to the barn does not make it void as to the personal prop- 
erty.” This, the plaintiff in error insists, was erroneous; that the 
court should have told the jury that the policy was void ab initio. 
This court, in a very recent case, has held that, where separate 
valuations have been placed upon difterent subjects of insurance, 
the contract is severable: Insurance Co. vs. York, 48 Kan., 488. 
Upon the authority of that case, and the cases there cited, the in- 
struction was proper. 

The contention of the plaintiff in error that the policy was annul- 
led, if not by the false statements as to the incumbrance upon the 
land, at any rate by the giving of a mortgage upon the personal 
property, is not tenable, because the agent taking the application, 
and consummating the contract of insurance, must have known the 
real condition of the title or ownership of the chattel property: In- 
surance Co. vs. Barnes, 41 Kan., 161; Insurance Co. vs. McLanathan, 
11 Kan., 533. 

It is contended that the sale of the insured personal property 
under the chattel mortgage to the plaintiff avoided the policy. We 
fail to see wherein the risk was increased. Before the sale the 
plaintiff only had a contingent interest in the property. After the 
sale, his title became absolute. A change of title which increases 
the interest of the insured, whether the same be by sale under 
judicial decree, or by voluntary conveyance, will not defeat the in- 
surance: Bailey vs. Insurance Co., 13 Fed. Rep., 250; Esch vs. 
Insurance Co., 78 Iowa, 334; Bell vs. Insurance Co., 39 Amer. Dec., 
542. We recommend that the judgment of the district court be 
affirmed. 

Per Curiam. It is so ordered; all the justices concurring. 





Bard vs. Penn. Mut. Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


—_ 


BARD 
vs. 


PENN. MUT. FIRE INS. CO., or CuEsteR County.* 


A policy condition, that written notice of additional insurance must be given 
to the secretary and endorsed, is not complied with by the personal 
knowledge of a director who, as agent, accepted premiums for renewal 
insurance. 


Wiuam T. Barser and Cornwett & Cornwett, for Appellant. 
Tuomas W. Prerce and Aurrep P. Rem, for Appellee. 


Paxson, C. J. 
The defendant is a mutual insurance company. The plaintiff in- 
sured his property with the company in the sum of $2,500. Subse- 
quently he effected insurance upor the same property in several 
other companies. It was conceded that his policy taken out in the 


defendant company contained the following condition of insurance: 

If, when already insured in this company, he shall procure insurance on the 
saine property in another, the policy issued by this company shall be void, 
unless written notice thereof be furnished to the scretary, and the approval 
of this company of such an additional insurance be indorsed upon the policy. 

This condition is an entirely reasonable regulation, and one that 
is not properly the subject of criticism. When the company issues 
a policy, it has the right to know if any additional insurance in 
other companies is placed upon the same property. Were it other- 
wise, it would be in the power of the assured to largely overinsure 
his property. This, as all experience shows, might sometimes lead 
to fraud. The company had the right to-stipulate that it should be 
informed, in writing, of such additional insurance. The object of 
this stipulation is to avoid just such a dispute as has occurred in 
this case. Where a notice in writing is given to the company, there 
is no room for dispute, and it is likely to be acted upon, whereas a 
verbal notice, even if given to an officer of the company authorized 
to receive it, may be overlooked or forgotten, in the hurry of busi- 
ness, thus leading to disputes, and often to litigation. It is not 
contended that any notice in writing of the additional insurance 
had been given in this case. It is alleged, however, that John Gil- 
fillan was a director of the company, residing at Coatesville; that 
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he had knowledge of the additional insurance of $1,000 effected in 
the Phenix Fire Insurance Company, and with such knowledge, as 
agent of the company, annually thereafter renewed the policy in 
suit, by accepting the premiums from the plaintiff. There was no 
evidence, however, that Mr. Gilfillan was a general agent of the 
company, and authorized to accept notice of overinsurance, or waive 
its consequences. It was held in Mitchell vs. Insurance Co. (51 Pa. 
St., 402), that an agent of an insurance company, whose duty it is to 
take surveys, receive application for insurance, examine the circum- 
stances of a loss, approve assignments, and receive assessments, is 
not authorized to accept notice of overinsurance, or waive its con- 
sequences. It was said by Mr. Justice Agnew in that case: ‘‘ But, 
the act of overinsurance is a forbidden act, and not the subject of 
authorized waiver by any officer or agent under the rules and regu- 
lations prescribed It is on the principle of estoppel, and not of 
authority, the waiver takes effect. The knowledge of a mere agent, 
unauthorized to represent the company beyond the specific powers 
committed to him, cannot be the ground of estoppel in a matter un- 
connected with his powers. This can take place only when the 
knowledge lying at the foundation of the estoppel comes home to 
those officers who exercise the corporate powers of the company, or 
to an agent whose powers relate to the very subject out of which 
the estoppel arises.” It is equally clear that notice to a director is 
not notice to the company: Insurance, etc., Co. vs. Stauffer, 33 Pa. 
St., 397. A director of a company is not one of its executive officers, 
to whom the details of its business are committed. Directors are 
usually but consulting managers. They are but occasionally at the 
place of business of the company, and it would produce endless 
confusion if we were to hold that a verbal notice communicated to 
a director, not at the place of business of the company, but at his 
house, or upon the street, or wherever he might happen to be at the 
time, is binding upon the company. The plaintiff having entirely 
failed to comply with the before mentioned condition of his policy, 
we think the learned judge below was justified in instructing the 
jury to find a verdict for the defendant. Judgment affirmed. 





Steele vs. German Ins. Co. 


SUPREME COURT OF MICHIGAN. 


STEELE 
v8. 


GERMAN INS. CO., oF FREEPORT.* 


Where another policy on the property had been procured by the agent, of 
which fact the agent’s clerk who filled up the application in this case, 
was informed, the company is estopped to set up his failure to state such 
other insurance in the application. 


The policy provided that written notice of loss should be given immediately 
and proofs within 60 days after the fire, unless the time was extended in 
writing by the company, and that no action should be begun until com- 
pliance with these requirements had been made, nor unless begun within 
12 months after the fire. 


Held, that no action could be begun after 12 months, nor until notice and 
proof had been given. 


Held, that in the absence of a declaration of forfeiture, notice and proofs could 
be given at any time before action was commenced. 


Grorce S. Srerrz, for Appellant. 

Davis & Nicuots, for Appellee. 

McGratu, J. 

This action is upon a Michigan standard policy, which contains . 
the following provisions:— 

The sum for which this company is liable pursuant to this policy shall be 
payable sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of loss have been received by this company in accordance with the terms 
of this policy. * * * If fire occur, the insured shall give immediate notice 
of any loss thereby in writing to this company, * * * and within sixty 
days after the fire, unless such time is extended in writing by this company, 
shall render a statement ordinarily denominated ‘‘ proofs of loss.” * * * 
The loss shall not become payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein required have been 
received by this company. 

The policy contains a number of other distinct paragraphs limit- 
ing the liability of the company. One provides that the entire 
policy shall be void if the insured has concealed or misrepresented 
any material fact, or if he has misrepresented his interest, or in case 
of any frand or false swearing by the insured touching any matter 
relating to the insurance or the subject thereof, whether before or 
after the loss; another declares that the entire policy shall be 
void upon the happening of any one of 14 contingencies; another 
provides that “this company shall not be liable for loss” in a 
number of enumerated cases; another that in a certain contingency 

* Decision rendered, Oct. 4, 1892. 
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the insurance shall cease; another that the company shall not be 
liable for losses to certain classes of property, enumerating them, 
unless, etc. Then follows the provision that:— 

No suit or action on this policy shall be maintainable in any court of law 
or equity until after full compliance by the insured with all the foregoing re- 
quirements, nor unless commenced within twelve months next after the fire. 

This latter provision clearly refers to such requirements in the 
policy as relate to the notice of loss, proofs, and adjustment of the 
loss; and its evident intent is to provide that no suit can be main- 
tained unless commenced within one year, and in no event until 
after compliance with such requirements. The use of the words 
“until after ” distinguishes this case from the Gould Case (Mich.), 
and brings it within the rule laid down in the Tubbs Case (84 
Mich., 646). The effect of misstatement, of changed condition and 
contingency, of omission and commission, of fraud and false 
swearing, is explicitly declared in each other paragraph in which 
the act, omission, or contingency is referred to; even the effect of 
false swearing in the proofs of loss is specifically declared, but the 
paragraph relating io proofs of loss suggests no penalty. This 
omission in an instrument replete with clear and explicit declara- 
tions of forfeiture is worthy of note. The presence of the declara- 
tion of forfeiture in every other instance, and its absence in this» 
is clearly not an oversight. Time is not made the essence of the 
provision relating to proofs, and in the paragraph relied upon by 
defendant the words “ until after” import order or sequence, rather 
than an intent to make performance within the time specified the 
essence of the requirement. The selection of this phraseology 
seems to me inconsistent with such a purpose. The language has 
reference to the thing to be done before suit brought, rather than 
the time within which it is to be done. It is therefore unnecessary 
to consider the question of waiver. Upon the other points I concur 
with Mr. Justice Grant, and the judgment should be affirmed, and 
it is so ordered. 

Long, J., did not sit. Morse, C. J., and Montgomery, J., con- 
curred with McGrath, J. 

Gran, J. (dissenting.) 

This is an action to recover upon a policy of insurance for loss by 
fire. Four objections are raised against the judgment, viz.: (1) 
Plaintiff, in his application, represented that there was no other in- 
surance upon the property; (2) there was other insurance without 
the consent of the defendant; (3) proofs of loss were not made and 
rendered within 60 days after the fire; (4) recovery was allowed 
for goods not covered by the policy. 
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1. The evidence on the part of the plaintiff showed that defend- 
ant’s local agents who placed this insurance had also placed the 
other insurance complained of ; that they knew it at the time; that 
plaintiff, at the time of the making of the application, so informed 
them; that the defendant’s agents, through their clerk, wrote out 
the application. It is the settled rule in these cases that the agents 
for insurance companies, in making out these applications, do not 
represent the insured, but the insurer, and that the consequences of 
the failure to incorporate the necessary statement in the application 
must fall upon the insurer, and not upon the insured, who has made 
an honest statement of the facts: Russell vs. Insurance Co., 80 
Mich., 407; Gristock vs. Insurance Co., 84 Mich., 161, 87 Mich., 428; 
O’Brien vs. Insurance Co., 52 Mich., 131. No question of waiver 
upon the first two points is involved. The clerk of the local agents 
wrote out the application, and to him plaintiff said that there was 
no other insurance except what they themselves had placed upon the 
property. This testimony was objected to as incompetent, upon the 
ground that the acts of and statements made to and by said clerk 
were not binding upon the defendant. The precise claim is that 
the local agents cannot redelegate their authority to clerks, unless 
such authority to delegate is conveyed in express terms. In 
general, this is true, but courts will recognize the ordinary course 
of business. It must be well known that these local agents do their 
business to a very large extent through clerks, who solicit insurance, 
make out applications and policies, and generally attend to the 
business of their employers. In such cases their acts are as bind- 
ing as though done by the agents themselves: Story, Ag., §§ 14; 
Insurance Co. vs. Ruckman, 127 Ill., 364; Bodine vs. Insurance Co., 
51 N. Y., 117; Bennett vs. Insurance Co., 70 Iowa, 600. 

2. This was.a Michigan standard policy, and contained the fol- 
lowing provision :— ; 

If tire occur, the insured shall give immediate notice of any loss thereof in 
writing to thiscompany; * * * makea complete inventory of the property, 
stating the quantity and cost of each article and the amount claimed thereon ; 
and within sixty days after the fire, unless such time is extended in writing 
by this company, shall render a statement to this company, signed and sworn 
to by said insured, stating the knowledge and belief of the insured as to the 
origin of the fire; the time and interest of the insured and all others in 
the property; the cash value of each item thereof, and the amount of 
loss thereon; all incumbrances thereon; all other insurance, whether 
valid or not, covering any of said property; and a copy of all the descrip- 
tions and schedules in all policies ; any changes in the title, use, occupation, 
location, possession, or exposure of said property since the issuing of 


this policy; by whom and for what purpose any building herein described, 
and the several.parts thereof, were occupied at the timeof the fire. * * * 
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This company shall not be held to have waived any provision or condition 
of this policy, or any forfeiture theréof, by any requirement, act, or pro- 
ceeding on its part relating to the appraisal, or, to any examination herein 
provided for; and the loss shall not become payable until sixty days after the 
notice * * * and satisfactory proof of the loss herein required have been 
received by this company. * * * Nosuit or action on this policy for the 
recovery of any claim shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the foregoing require- 
ments, nor unless commenced within twelve months next after the fire. 
* * * This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, * * * and no officer, agent, or other representative 
of this company shall have power to waive auy provision or condition of this 
policy, except such as by the terms of this policy may be the subject of 
agreement indorsed hereon, or added hereto, and as to such provisions and 
conditions no officer, agent, or representative shall have such power, or be 
deemed:or held to have waived such provisions or conditions, unless such 
waiver, if any, shall be written or attached hereto ; nor shall any privilege or 
permission affecting the insurance under this policy exit or be claimed by 
the insured unless so written or attached. 

The fire occurred March 12th, and proofs of loss were not fur- 
nished until October, three days before suit was commenced. It is 
insisted that proofs of loss within the time required by the policy 
were waived. The facts upon which the alleged waiver was based 
are as follows: Immediately after the fire, plaintiff notified the 
local agents by telegram, and received a dispatch in reply. Two days 
after the fire the local agents sent one of their employes to the plaint- 
iff. They went to the place of the fire, and the employe asked plaintiff 
how it occurred, to which plaintiff replied he would like to know 
himself. Plaintiff then testified: ‘We looked it over, and he asked 
me if T had a statement of what was burned. I told him I had. 
‘Well,’ he said, ‘you may take a copy of it, and send it to our 
office, and I will notify the companies, and they will send an adjuster 
to adjust the loss; and it might be such a thing that Mr. Weather- 
wax will adjust it.” He didn’t say that he would, but that it might 
be such a thing that Mr. Weatherwax would adjust the loss. After 
this conversation I made out a statement, and sent it to Stanton, to 
Weatherwax & Co., the local agents.” March 22d, the local agents, 
acknowledged the receipt of this statement by letter and wrote 
“We have notified the companies, and expect prompt attention.” 
April 11th, the local agents again wrote plaintiff, saying: “The in- 
surance companies have authorized Mr. C. C. Kemp, of Greenville, to 
settle your loss. Ijust heard of it to-day. Now, if you will write 
him at Greenville, you can, I presume, arrange with him a time to 
come to Stanton, and meet at our office, and settle up your loss.” 
Mr. Kemp was not the agent or adjuster for the defendant, and had 
no authority to act for it. He represented the Hibernia Insurance 
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Company, which had the other and prior policy upon the same 
property. About three weeks after sending the invoice to Weather- 
wax & Co., plaintiff met Mr. Kemp, and had a talk with him about 
the loss. He says that Kemp did not say anything to him 
particularly as to what company he was working for; that Kemp 
told him to send to Weatherwax & Co. for the invoice; that he would 
be back again in a couple of days; that meantime he would com- 
municate with the other company; that after he returned from Detroit 
where he was going to adjust a loss, he would meet plaintiff, and 
settle the matter with him. Not hearing from Kemp for a week or ten 
days, he wrote him again, stating that he had got the invoice, and 
would like to meet him; that, receiving no reply, he wrote him again, 
but received no reply to this letter. He did nothing further until 
the last of August, when, in the office of the local agents, one of 
their employes asked him if he had settled with the company, and, 
upon being informed that he had not, the employe said that they 
had notified the company, and thought 1t very queer that they 
had not settled the loss. On cross-examination plaintiff testified that 
before he saw Kemp he supposed that he represented both compan- 
ies, but that before Kemp left he understood that he appeared for 
one company,—the Hibernia. When asked what caused him to de- 
lay sending proofs to the defendant, he replied, “ Well, I kept wait- 
ing,—waiting to see their adjuster.” It is not claimed that plaintiff 
did not know the requirements of his policy as to furnishing proofs 
of loss. It was a part of his contract which he was bound to per- 
form, if not waived. It conclusively appears from his own testi- 
mony that he had no conversation or communication with any officer 
of the company authorized io adjust his loss or waive the proofs. 
It is also evident that he knew this. This case is therefore 
clearly distinguishable from Gristock vs. Insurance Co. (84 Mich., 
161), where the adjuster had agreed with the insured upon the 
value of most of the property, and had agreed upon arbitra- 
tion as to the rest; and from Young vs. Insurance Co. (Mich., 
52 N. W. Rep., 454), where the insured offered what he termed 
“ proofs of loss” to the adjuster, who ussured him that he did not 
care for them, and that they were not necessary. The language of 
this court in Cleaver vs. Insurance Co. (65 Mich., 532, 533), is applic- 
able here. | Under this record, there is, in my judgment, no room for 
serious contention that this requirement of the policy was waived. 
3. Did the failure to furnish proofs of loss avoid the policy? I 
think the question must be answered in the affirmative, according 
to the rule recognized by this court in Gould vs. Insurance Co. 
(Mich.) The clause in that policy was, ‘No action shall be 
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sustained in any court unless the insured shall have fully complied 
with all the foregoing requirements,” among which was one requir- 
ing proofs to be furnished within a specified time. The clause in 
this policy differs only in that it uses the word “until” instead of 
the word “unless.” It is suggested that by the use of the word 
“until” the contract should be construed to mean that the insured 
cannot bring a suit within the 60 days without furnishing the 
proofs, but that he may bring his suit at any time after that within 
the year upon furnishing proofs. I am unable to concur in this 
view. Under such construction, this important condition, to be 
performed by the insured, would be useless to the insurer. Of 
what use or benefit to the defendant in this case were the proofs of 
loss furnished to it only three days before suit was brought? The 
condition is a reasonable one, and the reasons for it are too obvious 
to require mention. This policy was issued in accordance with the 
requirements of the statutes of this state: How. St., 4344-4353. The 
contract, besides being the deliberate meeting of the minds of the 
parties, is expressly directed and authorized by this law. Certainly 
the insured should be required to comply with it as well as the in- 
surer. No one can misunderstand his obligation under such a con- 
tract. Every man of sense would at once recognize his duty under 
it. To hold as suggested would be to say that the insured may 
furnish his proofs at any time within 12 months,—that being the 
time limited for the bringing of suit,—provided only that he fur- 
nish them before he brings suit. This would be making a contract 
for the parties, instead of interpreting one that they themselves 
have made under the express provision of the law; and expressly is 
this true in the light of the provision that any extension of time 
must be in writing: Blossom vs. Insurance Co., 64 N. Y., 16%. 

4. In view of the possibility of a new trial, one other point will be 
determined. The property covered was described as a stock of dry 
goods, groceries, hardware, queensware, hats, caps, boots, shoes, 
and such other articles, not more hazardous, as are usually kept for 
sale in country stores. It is insisted that a portion of the goods de- 
stroyed consisted of lumberman’s tools, second-hand furniture, and 
camp equipment, which cannot come under the head of merchan- 
dise, and that they were stored in the building merely for safe- 
keeping. There was a conflict of evidence as to the character of 
this property, and the question was properly left to the jury, the 
court instructing them that, if they found any of the articles did 
not come within the class of goods mentioned, the plaintiff could 
not recover for them. Judgment should be reversed and a new 
trial ordered. 
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SUPREME COURT OF ARKANSAS. 


MECHANICS & TRADERS’ INS. CO. 
v8. 


THOMPSON et AL.* 


The application, which was made a warranty, warranted “not to work at 
night, or by artificial light, and to permit no ogee fl Also ‘‘ to keep 
in the same room, and within ten feet of the gin stand, one barrel full of 
water and two buckets.” 


Held, that the use of artificial light at night for other purposes than work, 
such as repairing the machinery, was not a violation. 


Held, that the keeping of a barrel in another room, which was inaccessible on 
account of cotton piled in the way, though within the prescribed distance, 
was not a compliance with the warranty. 


Esen W. Kivpatt and E. A. Botton, for Appellant. 

Sam Fraventuat and J. H. Harrop, for Appellees. 

Barrie, J. 

On the 14th of October, 1890, the Mechanics & Traders’ Insur- 
ance Company, by its policy of that date, insured the gin house, gin 
stand, other machinery and fixtures of H. L. Thompson against fire. 
The property insured was burned on the night of the 17th of 
December, 1890, about 11 o’clock. To recover the loss sustained 
Thompson brought this action against the insurance company. The 
defense set up was the breach of two warranties. 

The policy made the assured’s application to the defendant for 
insurance a part thereof, and a warranty. In this application are 
the following questions and answers:— 

Will you warrant not to work at night, or by artificial light," and to permi- 
no smoking about the premises? Answer. Yes. Will you agree as a condi- 


tion of this insurance to keep in the same room, and within ten feet of the 
gin stand, one barrel full of water and two buckets? Ans, Yes. 


These are the two warranties set up in defense. 

The facts relied on to show a breach of the jfirst agreement or 
warranty are as follows: Some part of the machinery in the gin 
house broke during the day before the fire,jandgthe cotton press 
was out.of repair. Thompson, the assured, came tu Little Rock to 
get pulleys made, and returned during the night of the 17th of 
December, 1890. He went into the gin house on that night, about 
11 o'clock, to prepare to go to work early on the following morning. 
His object in going there, as he testified, was tofcollect the screws 

* Decision rendered, Feb. 11, 1893. 
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and taps necessary to repair the machinery. One or two other wit 
nesses testified that he said soon after the fire that his intention was 
to fix the machinery. Whatever his object was, to accomplish it it 
was necessary to use his lantern, which was in the gin house. To 
find it he struck two or three matches. The head of one of them, 
as he struck it, fell off into the cotton in the gin house, where he 
then was, and caused a fire, which soon consumed the house and 
cotton, and seriously damaged the machinery. 

How he complied with the second agreement is shown by the fol- 
ing facts: The gin stand was in the second story of the gin house. 
This story was about 24 by 50 feet, and was divided by a partition 
nailed to the floor and the upper joints. In one side there were 
stalls for seed cotton, in the other was the lint room. The part 
used for a lint room was about 14 by 24 feet, and the other 
room was about 36 by 24 feet. The gin stand was in the 
middle of the partition, about 14 feet from one end of the house 
and about 36 feet from the other. It was about 8 feet square, and 
stood about three-fourths in the seed-cotton room and one-fourth 
in the lint room. There were two doors in the partition wall, one 
on each side of the gin stand, and not far from it, and were the 
only ways of getting from one of these rooms to the other. There 
was a barrel in the seed-cotton room, about 20 or 30 feet from the 
gin stand, and another, about 7 or 8 from the gin stand, in the lint 
room. On the night of the fire cotton was piled up all over the 
floor up to the door next to the latter barrel, and it (the door) was 
closed with a bale of cotton. At this time the barrel in the lint 
room was inaccessible on account of the cotton piled around it. It 
was not shown where the buckets were or that the barrels were filled 
with water, when the fire occured. The barrel in the lint-room was 
full of water on the day before the fire, and the other generally was, 
and the buckets were usually kept near the barrels. 

The agreements which are set out in the application of the 
assured were made a part of the policy, and conditions of the insur- 
ance. In incorporating them into the policy they were expressly 
made warranties. They thereby became what are denominated 
“promissory warranties,” and their performance was made a condi- 
tion upon which the insurance company should become liable for 
losses by fire, without which the assured was not entitled to recover. 
Whether the performance must have been strict and literal, or 
substantial, the facts in the case make it unnecessary for us to 
determine. 

1. The agreement not to work at night, or by artificial light, did 
not bind the assured, as a condition of the policy, not to use a light 
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in the gin house at night for any purpose. He was not to work by 
an artificial light. It was not stipulated in the contract that artifi- 
cial light should not be used in any other connection. The facts do 
not show that he violated this agreement. 

2. The object of the second agreement or warranty is apparent. 
The barrel of water and two buckets were evidently required to be 
kept within 10 feet of the gin stand for the purpose of being 
promptly used in extinguishing any fire that might originate in or 
at the gin stand. The terms of the agreement necessarily imply 
that the water and buckets should have been at all times readily 
accessible. Its purpose could not have been subserved in any 
other manner. 

The barrel within 10 feet of the gin stand was not readily accessi- 
ble. It was not known where the buckets were on the night 
of the fire. The assured, therefore, failed to perform the second 
agreement. 

Thompson was not entitled to recover upon the foregoing facts. 
Reversed and remanded for a new trial. 


SUPREME COURT OF WASHINGTON. 


oo 


HENSCHEL 
v8. 


OREGON FIRE & MARINE INS. CO.* 





The production of a policy by insured, shown to have been delivered to him 
reciting a consideration, is prima facie evidence of payment of premium, 

The policy required written consent to the removal of goods to be indorsed, 
and the policy was left with the agent by insured for that purpose, but 
he neglected to indorse it as he promised. 

Held, That the insured could not be made to suffer for the neglect of the 

agent, where he obeys the requirements of the policy. 






Srizzs, J. 
§ On petition for rehearing appellant urges that the court erred in 
assuming that the record showed payment of the premium, the 
same having been denied by the general issue contained in the 
answer. We think, without particular investigation, that it may 
well be doubted whether such a denial is sufficient to raise an issue 
upon the question of payment. The same attempted issue also 


* Decision rendered, October 11, 1892. 
VoL. XXII.—25. 


386 Supreme Court of Washington. [ May, 


denied the issuance of the policy, which was a false denial. At the 
trial the respondent produced the policy, and the evidence from 
both sides was that it had been delivered to him. The considera- 
tion recited in the policy was $80, and the instrument was a receipt 
for the money. Certainly there was no necessity for requiring 
further prima facie proof of the payment. If there was any dispute 
upon the point of payment, it has not been perpetuated in the state- 
ment, and we, as well as the jury, have the right to assume the fact 
to be as reited,—that it was in consideration of so much money that 
the policy was delivered. 

Upon the other and main point in the case, after re-examining it, 
we are more strongly of the opinion that this was not a case of 
waiver, as are ninety-nine of every hundred insurance cases where 
some act of the agent is claimed to bind his principal in the face of 
conditions in the policy. But, treating the agreement to maintain 
the insurance on the goods in some building other than that named 
in the policy as a waiver, there is still, in our’view, a very clear dis- 
tinction between an agreement on the part of the agent to waive in 
the precise manner provided for in the policy, under authority dele- 
gated to him by his principal, and an agreement to waive, made 
without authority, or to be executed in a manner forbidden by the 
contract. Inthe former case the insured may be most easily misled 
to his prejudice, while in the latter he can have no reasonable 
excuse or complaint if his insurance is lost. _ In the one instance he 
follows the terms of his policy strictly, and cannot be made to suffer 
for the neglects of the company’s authorized agent; but in the 
other his own departure from the terms of his contract works his 
destruction. Rehearing denied. 

Dunbar and Scott, JJ., concur. 





Mesterman vs. Home Mut. Ins. Co. 


SUPREME COURT OF WASHINGTON. 


MESTERMAN 
v8. 


HOME MUT. INS. CO., or CALirornia.* 


The plaintiff applied to the N. Company for insurance, a part of which was 
procured from other companies, and their policies along with its own 
were delivered to the plaintiff. 


Held, That the N. Company acted as agent for the others, and they were 
chargeable with its knowledge of other insurance. 


Srort, Bose & Storr, for Appellant. 

Tuomas C. Grirrirts, for Respondent. 

Hoyt, J. 

Although there are some cases holding the contrary, we think the 
decided weight of authority, as well as the better reasoning, is in 
favor of the rule that an insurance company is estopped from assert- 
ing the invalidity of its policy at the time it was issued for the vio- 
lation of any of the conditions of such policy, or the application - 
therefor, if, at the time that it was so issued, the fact of such viola- , 
tion was known to the company, or its duly-authorized agent. That 
the Northwest Fire & Marine Insurance Company had knowledge, 
at the time of the issuance of the policy by the appellant, of the 
existence of the additional insurance which it is alleged rendered it 
void, is made entirely clear by the proofs, and is in fact conceded; 
hence, under the rule above stated, a policy issued by it could not 
be avoided on account of such additional insurance. 

It only remains to determine as to whether or not the appellant 
is chargeable with knowledge of the facts thus known to said com- 
pany. There is some proof tending to show that the fact of such 
additional insurance was communicated to the appellant, but such 
fact was not established by undisputed proofs. It follows that, if 
there was no other ground upon which the appellant could be held 
liable, the action cf the court in taking the case from the jury would 
have been erroneous, as it is not competent for a court to instruct 
a jury to find a verdict unless the facts warranting such instruction 
are established by undisputed proofs. It will therefore be neces- 
sary for us to investigate the relation which the said Northwest 
Fire & Marine Insurance Company bore to the appellant and to the 
respondent. Ifin what it did it was acting solely as agent of the 
"* Decision rendered, Jan.17,1898....2#2O2#OU02°2O° °° 
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respondent, then the appellant would not be bound by the knowl- 
edge which it had any further than the same was communicated to 
it. If, on the contrary, it was acting as the agent of the appellant, 
the knowledge which it had was in law the knowledge of the 
appellant, whether communicated to it or not. That an insurance 
broker, who is employed by any one to place insurance, is the 
agent of the person thus employing him, and not of the company 
with which the insurance may be placed, is well settled by the 
authorities; but, in our opinion, the facts in this case show that said 
company was not acting as an insurance broker employed by the 
respondent. He had made his application to such company for the 
entire amount of insurance which he desired, and had truthfully 
stated all the facts required by the company to enable it to act upon 
his said application. There is nothing whatever in the record to 
show that he had in any manner instructed said company to place 
any of the amount for which he had applied with other companies. 
No knowledge is brought home to him of any change in the appli- 
cation made by him to said company for the entire amount of the 
insurance. Under this state of facts, when he received the policies 
for the full amount of insurance by the hands of said company, we 
think he was justified in assuming that all of them had been issued 
in pursuance of his said application, even although some of them 
were issued by other companies, especially as the policies of such 
other companies had printed upon them, when delivered to him, a 
statement that the company to which he had made his application 
was the agent of the company which issued the policy. 

The contention of the appellant that the indorsement that the 
company which delivered the policy was its agent was unauthorized 
cannot be sustained as against the respondent. The Northwest 
Fire & Marine Insurance Company was its agent, at least for the 
purpose of the delivery of the policy, and the assured had the right 
to assume that, as it was delivered to him, it came from the hands 
of the appellant. Under all the circumstances of the case, it must 
be held that said Northwest Fire & Marine Insurance Company was 
the agent of the appellant, and not of the assured, in the matter of 
the issuance and delivery of the policy in question. It follows that 
the knowledge of said company was the knowledge of the appellant. 
All the facts upon which this conclusion is founded were established 
by undisputed proofs; hence the instruction to the jury to return a 
verdict for the plaintiff was proper, and the judgment rendered 
thereon must be affirmed. 

» Dunbar, C. J., and Scott, Anders, and Stiles, JJ., concur. 
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SUPREME COURT OF KANSAS. 


ROCKFORD INS. CO. 
v8. 


FARMERS’ STATE BANK.* 


1. Immaterial errors, which do not and cannot prejudice the rights of a party 
complaining, are not sufficient grounds for the reversal of the judgment 
of a trial court. 


2. An insurance company cannot insist as a defense of an action on a policy 
issued upon asmall store frame building insured for $50, and the con- 
tents thereof insured for $800, after it has accepted the risk and the pre- 
mium therefor, that the interest of the insured in the land upon which 
the store building was located was other than the title in fee, if at the 
time of the issuance of the policy by its general agent he “‘ supposed” or 
knew that the insured was not the owner of the land upon which the 
store building was located, if the insured made no misrepresentations, 
false statements, or concealments concerning the land, or the title thereof. 


3. No exception, other than for'incompetency or irrelevancy, shall be re- 
garded to a deposition read upon the trial, unless made in writing, and 
filed with the papers in the cause before the commencement of the trial. 
Sections 363, 364, Civil Code. 


Warers & Waters, for Plaintiff in Error. 
W. W. & W. F. Gururim, for Defendant in Error. 


Horton, C. J. 

The facts in this case are as follows: Robert Kenworthy and 
A. E. Kenworthy, partners as Robert Kenworthy & Co., on the 9th 
of September, 1887, were the owners of a small one-story frame 
store building, located on the N. E. corner of the N. E.4 of the 
N. W. 1 of section 34, township 7, range 15, together with a stock 
of general merchandise kept by them in the store. The land was 
owned by A. W. Bailes. He gave Kenworthy & Co. permission or 
license to occupy the corner with the store building. On the 9th 
of September, 1887, the Rockford Insurance Company, of Rockford, 
Ill., issued to Kenworthy & Co. its policy of insurance upon the 
store building, furniture, and the stock of merchandise therein, 
divided as follows: $50 on the store building, $25 on the furniture, 
and $775 on the stock of merchandise; aggregating in all, $850. 
On the 11th of October, 1887, while the policy of insurance was in 
full force, the store, furniture, and merchandise were destroyed by 
fire. On the 15th of October, 1887, Kenworthy & Co., being in- 
debted to the Farmers’ State Bank for $805.62, with interest, 
transferred and assigned the insurance policy, together with all 
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their title and interest therein. On the 20th of March, 1888, the 
Farmers’ State Bank and Robert Kenworthy & Co., brought their 
action against the Rockford Insurance Company upon the policy of 
insurance, to recover $850, with interest thereon from the 12th of 
March, 1888. The joining of Kenworthy & Co. with the bank as 
plaintiffs was upon the theory that the amount of the indebtedness 
of Kenworthy & Co. to the bank was less than the amount due upon 
the policy, and therefore that both parties were interested in the 
action. The policy had among its provisions the following :— 

If the interest of the assured in the property be any other than the entire, 
unconditional, and sole ownership of the property for the use and benefit of 
the assured, or if the building insured stands on leased ground, or if there be 
a mortgage or other incumbrance on any of the property insured, it must be 


so represented to the company, and so expressed in the written portion of this 
policy; otherwise the policy shall be void. 


Upon the trial the Farmers’ State Bank recovered judgment for 
$844.50. The jury found that the total value of the stock destroyed 
by the fire was $950. Complaint is made because Kenworthy & 
Co. and the Farmers’ State Bank were joined as plaintiffs. The 
written transfer or assignment on the back of the policy showed 
that the Farmers’ State Bank was the real party in interest, and 
was entitled to recover, as alleged in the petition. The execution 
of the written assignment was not denied under oath, and therefore 
was admitted. The Farmers’ State Bank is the only party that re- 
covered any judgment, and there was no material error prejudicial 
in any way to the insurance company in joining Kenworthy & Co. 
with the bank as plaintiffs, or in sustaining the demurrer to the de- 
fense, which alleged that Kenworthy & Co. “were not the real par- 
ties in interest as to the whole controversy.” 

All of the other errors, except the one referred to, occurred 
upon the trial, and concerned the reception and rejection of evi- 
dence and the giving and refusing of instructions. It is doubtful, 
in view of the grounds alleged in the motion for a new trial, 
whether any errors of law occurring on the trial can be considered 
in this court, because it is not clearly shown in the motion that 
they were excepted to by the insurance company. But, waiving all 
this, we will consider the more important questions discussed. 

The deposition of A. E. Kenworthy was properly received in evi- 
dence. This deposition was taken under a notice specifying that 
the taking would be adjourned from day to day from 8 a. M. to 
6 p.m. There was no appearance by the defendant between these 
hours. At the conclusion of the taking of the deposition on the 
first day an adjournment was had until the next day at 11 o’clock a.m 
On the trial the insurance company objected to the deposition on 
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that account. This objection was properly overruled. The depo- 
sition was taken pursuant to the statute, and the notice given. 
Again, the objection was made orally, and not in writing. No ex- 
ceptions, other than that of incompetency or irrelevancy, can be 
regarded unless in writing, and filed with the papers in the cause 
before the trial: Sections 363, 364, Civil Code. 

L. E. Campbell was the general agent of the insurance company. 
He accepted the premium, and delivered the policy after he had 
signed the same as agent. Upon the trial he was asked if he had 
any belief with reference to the land upon which the store was 
situated being owned by Kenworthy & Co. at the date of the policy. 
This question was improperly stated to the witness. He should 
have been asked his knowledge, not his belief. His answer, how- 
ever, was that he “supposed the land to be the claim of A. W. 
Bailes.” He further answered that “he did not know whether it 
was government land or not,” and “that the title or ownership of 
the land did not in any way influence him writing or issuing the 
policy.” Any error in the inquiry or answer was immaterial, 
because it is clearly shown by the evidence that Campbell well 
knew at the time he issued the policy that the land upon which the 
building of Kenworthy & Co. was situated was not owned in fee by 
them. There were no misrepresentations, false statements, or con- 
cealments by Kenworthy & Co., about the land or the title thereof, 
as alleged in the answer. Considering the knowledge Campbell, 
the agent, had about the title of the land, it cannot be fairly claimed 
that the insurance policy was void because of the provisions con- 
tained therein concerning “the interest of the assured in the prop- 
erty:” Insurance Co. vs. Peurce, 39 Kan., 396; Insurance Co. vs. 
Gray, 43 Kan.,497; Insurance Co. vs. Weeks, 45 Kan., 751. Again, 
while the store building was located upon the corner of A. W. 
Bailes, with his permission, it was not alleged in the answer that 
the building stood upon “leased grounds, in violation of the policy.” 
Further than this, it clearly appears from the evidence that the in- 
terest of the insured in the building—not the land—and the furni- 
ture and stock of merchandise was entire and unconditional. 

It is intimated that there was evidence before the jury tending to 
prove that Kenworthy & Co. had set the store on fire. This was 
not established before the jury. The-stock destroyed, as found by 
the jury, amounted to $950. The recovery was $844.50 only. The 
court charged the jury as follows: “If Kenworthy & Co. set that 
building on fire, there can be no recovery in this case; if they 
authorized any one to do so, there can be no recovery; or if they 
knew that a fire would occur, and removed any portion of the stock 
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from the building, in expectancy of a fire occurring, there can be no 
recovery in this action.” The questions raised concerning the fire, 
being started by Kenworthy & Co., were properly submitted to the 
jury, and the jury found upon this issue against the insurance com- 
pany. The jury and the trial court were the proper judges of the 
credibility of the witnesses and the weight of their testimony upon 
this matter. 

We have examined the other alleged errors, but, in view of the 
evidence of W. H. Bryning, and the personal findings of the jury, 
such errors, if any, were wholly immaterial. The judgment of the 
district court will be affirmed. All the justices concurring. 


SUPREME COURT OF CALIFORNIA. 


OBERSTELLER 
v8. 
COMMERCIAL ASSURANCE CO.* 


The finding of a verdict for only $500 of loss is not conclusive of fraud or 
false swearing, where insured had claimed a loss $1,875 in his proofs and 
testified that the value was $2,000. 


Haagen & Van Ness, for Appellant. 
Horace W. Purtproox and Orro Tum Supen, for Respondent. 


SHARPSTEIN, J. 

This appeal is from a judgment recovered by the plaintiff against 
the defendant in an action upon a policy of insurance issued by de- 
fendant to plaintiff against loss or damage by fire of certain prop- 
erty, to-wit: $600 on household furniture, useful and ornamental; 
$400 on pictures, paintings, and fire screens; and $200 on wearing 
apparel of self and family,—an amount not exceeding $1,200. One 
provision of the policy is that it shall be void 

In case of any fraud or false swearing by the insured touching any matter 
relating to the insurance or the subject thereof, whether before or after loss. 

Defendant, in his answer, denied that plaintiff on his part per- 
formed all the conditions of said policy, and, further answering, 
alleged that subsequent to the fire, and prior to the commencement 
of this action, plaintiff presented to defendant a written statement, 


* Decision rendered, Dec. 7, 1892. 
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subscribed and sworn to, in which he asserted that the damage by 
fire to the property insured was $1,845.75, and thereupon demanded 
payment of the sum of $1,200, the full amount for which suid prop- 
erty was insured by defendant; and defendant alleged that said 
statement was false and fraudulent, in that the damage to said 
property by said fire did not exceed the sum of $350. On the trial 
the plaintiff, in his own behalf, testified that the property insured 
and lost by the fire was of the value of $2,000. Defendant intro- 
duced évidence which tended to prove that the value thereof did 
not exceed $350. The court instructed the jury that if they should 
render a verdict in favor of the plaintiff, then they should find upon 
the following particular questions of fact: “First. At the time of 
the fire in the complaint alleged, to-wit, the fire in the Chenery 
Street house, what was the cash market value of the furniture in 
said Chenery Street house? Second. At the time of the fire 
alleged in the complaint, to-wit, the fire in the Chenery Street 
house, what was the cash market value of the pictures, paintings, 
and fire screens in said Chenery Street house? Third. Atthe time 
of the fire in the complaint alleged, to wit, the fire in the Chenery 
Street house, what was the cash market value of the wearing ap- 
parel in said Chenery Street house?” The jury returned a general 
verdict in favor of the plaintiff for $500. In additionto the general 
verdict the jury answered the interrogatories propounded to them 
as above stated, as follows: “First. At the time of the fire in the 
complaint alleged, to-wit, the fire in the Chenery Street house, what 
what was the cash market value of the household furniture in said 
Chenery Street house? Answer. $250. Second. At the time of 
the fire in the complaint alleged, to-wit, the fire in the Chenery 
Street house, what was the cash market value of the pictures, paint- 
ings, and fire screens in said Chenery Street house? Answer. $150. 
Third. At the time of the fire in the complaint alleged, to-wit, the 
fire in the Chenery Street house, what was the cash market value of 
the wearing apparel in the Chenery Street house? Answer. $100.” 
Immediately upon the entry of the general and special verdicts of 
the jury, defendant moved the court for judgment for defendant on 
the ground that the verdict conclusively finds fraud upon the part 
of plaintiff, which was not granted, and judgment was entered for 
the sum of $500. 

The code provides: “ When a special finding of facts is incon- 
sistent with the general verdict, the former controls the latter, and 
the court must give judgment accordingly: Code Civil Proc., § 625. 
This proceeding is not authorized in any other case, and the general 
and special verdicts in this case are entirely consistent. The special 
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verdict finds the total value of the property insured and destroyed 
to be the sum of $500, and the general verdict is for that sum. If, 
in their special verdict, the jury had found the value of the property 
to he less than $500, and had rendered a general verdict for that or a 
greater sum, it would as clearly be within the provision above 
quoted as it now as clearly is not. All that can now be said is that 
the jury found that the plaintiff's loss was not so great as he repre- 
sented it to be. That was favorable tothe defendant. We think that 
finding was not conclusively a finding of fraud on the part of the 
plaintiff. Standing alone, it shows that he overestimated his prop- 
erty. Whether or not that vitiated the policy of insurance was a 
question not involved in the motion for judgment for the defendant 
upon the verdict. That motion, as we have before stated, could 
not be granted on any other ground than the one specified in the 
code, viz., inconsistency between the general and special verdicts. 
The motion was properly denied. Judgment affirmed. 
We concur: De Haven, J.; McFarland, J. 


SUPREME COURT OF PENNSYLVANIA. 


HILL 
v8. 


UNITED LIFE INS. ASS’N.* 


Under an arrangement with a life and accident association, ten members 
assigned policies payable to themselves to a ‘‘Fiducial Agency ”’ in trust, 
under a scheme by which the agency was to divide the proceeds of their 
—* policies in case of death among the survivors ou the tontine 
plan. 


Held, That the payment of a claim by the association to the agency was a 
good defense to an action against it by the personal representative of the 
insured. 


On becoming a member of the defendant, plaintiff's intestate 
executed the following written instrument:— 


United Life and Accident Insurance Association. Tontine Assignment, No. 
168. I hereby assign my certificate of membership No. B-5354 for $10,000 in 
the United Life and Accident Insurance Association, made payable to myself 
as sole beneficiary, to the Fiducial Agency, in trust to collect and distribute 
the proceeds thereof according to the foregoing plan of trust assignments for 
mutual benefit, which plan, as approved of by the United Life and Accident 
a a ae ee 
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Insurance Association, I hereby agree to: and also to collect for me my one 
equal share of each and all certificates included in the same trust assign- 
ment. I appoint the Fiducial Agency my attorney in fact, irrevocable for 
all purposes connected with this trust. I hereby nominate my estate of 
to be the beneficiary of one equal share of the proceeds of the above-described 
certificate upon my demise. 

Witness my hand and seal this 23d day of October, 1890. 


LaBON SuHip Hooper. [Seal]. 
Witnessed and approved by J. W. Dru. 


Tontine and Club Circular of the United Life and Accident Insurance Asso- 
ciation, 44 Broadway, New York. The United Life and Accident Insurance 
Association will sanction the following arrangement, which the insured may, at 
their option, avail themselves of. The plan particularly commends itself to 
men not having families dependent upon them for support, or to those who 
already have considerable lines of regular insurance. Ten persons holding 
policies for 1, 2, 3, 5, or 10,000 dollars each, made payable to themselves as 
beneficiaries, may make an assignment thereof in trust, approved of by the 
association, for the purpose of distributing the proceeds of a policy on the 
death of one of their number among the surviving assignors and such other 
person or persons as may be designated by the insured in the deed of trust. 
The assignment in trust will be a purely mutual agreement, with equal 
benefits and like restrictions on each of the assignors, each one of whom makes 
such assignment in consideration of the same action on the part of the others 
executing the trust assignment. Policies assigned in this manner are not in 
any way affected as regard the relations of the insured to the association, ex- 
cept as to the manner of distribution of the death benefit. The accident 
benefits are not to be included in the assignment, and the assignors do not 
surrender any right thereto, or interest therein, by reason of such assign- 
ment. The death benefit alone is assigned. After ten persons have joined in 
an assignment, vacancies caused either by death or by failure of members to 
keep their policies alive will in no case be filled. Should a death occur be- 
fore an assignment is executed by ten, it will be completed with the signers 
it may have at the time the death occurred, and they will be entitled to an 
equal division among them (the survivors) according to their number and 
terms of the assignment at the time the policy of the deceased becomes a 
claim. Pérsons of widely different ages cannot join in the same trust assign- 
ment, except where they undertake to complete assignments composed of 


their friends and acquaintances. 
J. M. Swearrncen and McCreery & Roperrs, for Appellant. 
Hays & Nosie and Harry Wiser, for Appellee. 


Paxson, C. J. 
There is really but one question in this case, viz. was the “ Ton- 


tine Assignment,” as it is called, a valid and lawful contract? The 
plaintiff contends that it was not, for two reasons: First, the paper 
is not an assignment at all, and passed no title to the Fiducial 
Agency; and, second, it is a wagering contract of the worst char- 
acter, and wholly void. We cannot assent.to either of these propo- 
sitions. It appears that Labon S. Hooper became a member of 
the United Life Insurance Association, appellee, a corporation of 
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New York, on October 23,1890. His policy of insurance was for 
$10,000, payable ninety days after proof of his death. The said 
Hooper and nine other members of said association, each holding 
a policy in like amount, then executed certain papers called the 
“Tontine Assignment,” to the Fiducial Agency, which, as we under- 
stand it, was a scheme for the distribution of the proceeds of 
their respective policies, in case of death, to the survivors. The 
first party to the “Tontine Assignment” to die was the said Labon 
S. Hooper, who died August 10, 1891, intestate, unmarried, and 
without issue, leaving as his heir at law his mother, the appellant, 
to whom letters of administration were granted on August 31, 1891. 
The defendant company paid the entire proceeds of Labon S. 
Hooper’s policy to the Fiducial Agency on January 4, 1892. The 
company had previously been notified of appellant’s claim to the 
proceeds. We think the “Tontine Assignment,” so far as it was 
made for the purpose of creating the Fiducial Agency a trustee to 
collect the share of Labon 8. Hooper, whatever that share should 
be, after his death, was a valid assignment. As between this 
plaintiff and the defendant company the payment to the Fiducial 
Agency was a good payment. The question of the right of the 
plaintiff to recover in an action against the Fiducial Agency is not 
before us, and is not decided. It is proper to remark, however, 
that the cases which have been cited in regard to gambling policies 
have little, if any, application. The policy in question was not a 
gambling policy. It was taken out by Mr. Hooper on his own life, 
and the premium was paid by him. It was held in Scott vs. Dick- 
son (108 Pa. St., 6) that a man may insure his own life, paying the 
premium himself, for the benefit of another, who has no insurable 
interest, and that such a transaction is not a wagering policy. This 
results from the right which a man has to dispose of his own prop- 
erty. In this case he attempted to do so by entering into the 
tontine arrangement, the effect of which, as we understand it, was 
to distribute the amount of a policy, in case of a member’s death, 
among the surviving members. In this respect it appears to re- 
semble to some extent a conveyance between two or more persons 
as tenants in common with a right of survivorship. Upon this 
point, however, we express no decided opinion at present. All we 
hold is that the payment by the defendant company to the Fiducial 
Agency was good payment as between the defendant company and 
the plaintiff. Judgment affirmed. 





Capitol Ins. Co. vs. Wallace. 


SUPREME COURT OF KANSAS. 


CAPITOL INS. CO. 
v8. 
WALLACE.* 


Where the policy provides that in case differences arise they shall be sub- 
mitted to appraisers, such submission is not necessary in order to maintain 
suit, where it does not appear that any differences arose or that any 
request was made for arbitration. 

The policy required notice of loss forthwith. 

Held, that 12 days was not a fatal delay where it appeared that no harm was 
caused, and that the company did not intend to pay. 

Retention of | aca of loss for 48 days without objection justifies a finding of 
waiver of objections. 


Per Curiam. 
This case and two other cases of the same insurance company were 
decided by this court on April 9, 1892: Capitol Ins. Co. vs. 
Wallace, 48 Kan., 400, 21 Ins. L. J., 516; Capitol Ins. Co. vs. Bank 
of Blue Mound, 48 Kan., 393, 21 Ins. L. J., 521; Capitol Ins. Co. 


vs. Bank of Pleasanton, 48 Kan., 597, 21 Ins. L. J.,516. In due time 
the plaintiff in error filed a motion for a rehearing in each case. It 
is really not necessary that anything further should be said by this 
court in this case than has already been said in the original opinion 
filed in the case. See, also, the opinion just delivered by this court 
on a motion for a rehearing 1n the case of this same insurance com- 
pany against the Bank of Pleasanton. The value of the property 
insured and destroyed by fire was much more than the amount 
agreed to be paid in the insurance policy, and much more than the 
amount for which the judgment was rendered in this case; and the 
property belonged wholly to Wallace, the insurer, who was the 
plaintiff below and is the defendant in error, and it was totally de- 
stroyed by the fire without the slightest possible blame imputable 
to the insured; and it would now be an outrage upon him if he 
should be defeated in his claim for the loss. The only evidence in- 
troduced on the trial in the court below was introduced by him, and 
it proved his claim and his right to recover almost, if not absolutely, 
beyond all possible doubt. The only objection to his right to 
recover that might even be supposed to be plausible are his sup- 
posed failure to give notice of the loss “forthwith,” and possibly 
some supposed defects in the proofs of loss. There was no conflict 
in the evidence introduced on this subject or introduced fin this 
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case, the evidence being, as stated before, all introduced by the 
plaintiff below, Wallace, who was the insured; and it can make no 
possible difference in this case whether the by-laws of the insurance 
company be considered as a part of the insurance policy or not. 
The petition of the plaintiff in the court below alleged, among 
other things, that “the said plaintiff further says that he duly kept, 
observed, and performed all the multifarious requirements and con- 
ditions contained in said policy and in the by-laws,” etc.; and the 
evidence fairly proved this allegation, and that.the plaintiff had so 
«performed all the multifarious requirements and conditions con- 
tained in said policy and in the by-laws ” as to entitle him to recover 
in the action. No demurrer was interposed to the plaintiff's peti- 
tion; and no specific objection was made or question raised in any 
manner in the court below that whatever the plaintiff did in 
attempting to comply with all the terms and conditions of the policy 
and the by-laws was not done and performed at least 60 days prior 
to the commencement of his action. The evidence showed that he 
did perform all these things more than 60 days before commencing 
his action. The fire occurred on November 2, 1888. Notice was 
immediately given to the local agent, and was sent to the general 
agent on November 13, 1888. Proofs of loss were made out before 
the local agent on November 29, 1888, and on the same day sent to 
the general agent; and all proofs of loss and all other requirements 
of the company were completed by the insured, and sent to the 
general agent, at least as early as December 19, 1888; and this 
action was not commenced until February 19, 1889. But before its 
commencement, and on February 6, 1889, the company denied ull 
liability to the insured, and for reasons never before urged. The 
motion for a rehearing will be overruled. All the justices concurring. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Suicipe In Case or Insanity. 


In the case of Waycott vs. Metropolitan Life Insurance Co., de- 
cided by the Supreme Court of Vermont, August 25, 1892, it was 
held that evidence of death caused by insanity does not tend to 
prove suicide, the presumption being where the insured was found 
dead that it was accidental or due to natural causes. Where, in 
such case, no evidence of any other cause was shown, and the policy 


provided that it should not be liable in case of death by his own 
hand or act, whether sane or insane, but that the premiums should 
be returned, the insurer was liable for the full amount of the policy. 


ARBITRATION AND AWARD. 


The Kentucky Superior Court in the case of Morris vs. German 
American Ins. Co., filed an opinion on March 8, 1893, in which the 
following rulings were made: First—Where a policy of fire insur- 
ance taken out by the owner of the insured property provided that 
the loss, if any, should be paid to one who held a mortgage on the 
property, “as her interest may appear,” the mortgagee was the real 
party in interest, and the company and the owner, after the loss of 
the property by fire, could not by an agreement to which the mort- 
gagee was not a party bind her to abide by an arbitration as to the 
amount of the loss, although the policy provided that upon the 
written request of “ either party ” the loss should be thus determined. 
Second—The original refusal of the mortgagee to unite in this action 
by the owner on the policy. did not estop her from subsequently 
coming in and asserting her claim, and in the absence of evidence 
that she ever ratified the award of the arbitrators as to the amount 
of the loss. Third—Any evidence as to the arbitration was incom- 
petent. The fact that her debt was amply secured without the 
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insurance was altogether immaterial, that circumstance alone not 
being sufficient to establish a ratification. FFourth—The owner of the 
property was the proper person to make proofs of loss, and the proofs 
made by him inured to the benefit of the mortgagee. And although 
this action was brought, contrary to a provision of the policy, within 
sixty days after such proofs were furnished, it was not: premature, 
as the company had refused to pay any part of the loss except upon 
the basis fixed in the award, upon which refusal the cause of action 
at once accrued. Fifth—Although it was a part of the agreement 
of arbitration that the two arbitrators selected by the parties were 
to select a third person to set with them, yet as the owner of the 
property with knowledge of the fact that they had not done so, for- 
warded his proof of loss based on the award, and as it was also ac- 
cepted by the company it would have been binding on the owner if 
the mortgagee had persisted in her refusal to become an actor in 
this litigation. 
Taxation not Limrrep. 

State of Tennessee vs. Phenix Ins. Co. is the title of a case de- 
cided in the December 1892 term of the Supreme Court for the 
Middle Division of the State of Tennessee. The case was submitted 
to the court upon an agreed statement of facts for the purpose of 
testing the liability of foreign fire insurance companies to the pay- 
ment of certain taxes and fees under the act of March 26, 1891, and 
it was decided that fire insurance companies from other states that 
have entered Tennessee for the prosecution of their business and 
have complied with the laws regulating such entry, filing copies of 
charters with the treasurer and obtaining a license from him and 
paying the tax of 2} per cent on all premiums received in the state 
“which shall be in lieu of all other taxes,’ must nevertheless, pay 
the additional taxes imposed by subsequent statutes, even though 
such subsequent laws are shown to be useless, oppressive, and 
absurd. The gravamen of the case was the construction of local 
laws which seemed to conflict. The decision of the court below 
was reversed. 
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UNITED STATES CIRCUIT COURT. 


NortHERN District or Iowa. EAsTERN DIvIsION. 


MUTUAL BENEFIT LIFE INS. CO. 


v8. 


CHARLES W. ROBISON, Defendant.* 


The statute of Iowa provides that any person procuring applications shall be 
deemed the agent of the company employing him, anything in the appli- 
cation or policy to the contrary notwithstanding. 


Held, That a policy solicited by the agent of a foreign company in Iowa of a 
citizen of Iowa, and the premium paid there, is an Iowa contract, to be 
governed according to the laws of that state, notwithstanding a provision 
in the application that it shall be deemed a contract made at the home 
otfice in another state. 


The application, which was a warranty, representedthat the plaintiff had not 
spit blood. When the insurance was solicited, the agent and medical ex- 
aminer were fully informed by the applicant that on one occasion, after 
over-exertion and a fall, he had spit a trifling amount of blood apparently 
from the rupture of a small vessel in the throat, and was told that this 
was not the spitting of blood referred to, and that his proper answer 
was ‘‘no.”- 


In an action by the company for cancellation of the policy, held, that the 
knowledge of the agent and medical examiner was the knowledge of the 
company and a waiver of the failure to state the facts, in the absence of 
any knowlege by the insured of limitation of authority to so waive on the 
part of the agent and examiner. 


Henpverson, Hurp, Dantes & Kiesex, for Plaintiff. 


Urr Bros. and Micuet, for Defendant. 
Woo tson, J. 


The plaintiff, a corporation organized under the laws of the 
state of New Jersey, and being a purely mutual insurance society, 
or corporation, has brought this action, in equity, to cancel four 
policies of insurance, of five thousand dollars each, which were by 
plaintiff issued to, and which are held by, defendant, who is' a 
resident and citizen of the state of Iowa. 

The evidence shows that on March 17th, 1890 the defendant 
signed a written application to the plaintiff company for $20,000 
life insurance upon his own life, and that, as requested by him, the 
plaintiff company duly issued to him, and on his own life, four poli-. 
cies of life insurance, in the plaintiff company, each policy being 
dated March 24th, 1890, and the same being numbered respectively, 
Nos. 157,618, 157,619, 157,620, and 157,621 of said plaintiff com- 
pany. That at the date of said application defendant was, and for 
over thirty years theretofore had been, a resident of the city of 


* Opinion filed, March 21, 1893. 
VOL. XXII.—26. 
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Dubuque, Iowa; that at said date one T. F. McAvoy, was the gen- 
eral agent for the state of Iowa of the plaintiff company, and Chas. 
J. Brayton, was the agent at Dubuque of said company; that prior 
to said date said agent Brayton and defendant had interviews on 
the subject of defendant taking out insurance in said plaintiff com - 
pany; that at that date the plaintiff had two local medical examiners 
in its employ at said city; and that said Brayton had informed 
defendant that the medical examination, required of all applicants 
for insurance, might be made by either of these two examiners, and 
that defendant elected to have the same made by Dr. G. M. Staples, 
one of said medical examiners, and who for many years had been 
the family physician of the defendant. On said March 17th, 1890 
defendant presented himself before Dr. Staples, for such medical 
examination, which was had and the results thereof were entered 
upon one of the company’s blanks which had been furnished for 
that purpose by Agent Brayton. Said examination having been 
completed, defendant subscribed said application, at the several 
places thereupon required; said medical examiner also signed, und 
said Agent Brayton and said State-Agent McAvoy signed it also; 
and said state agent having forwarded it tothe home office of the 
plaintiff company, the four policies above described, were issued 
and were forwarded by plaintiff to said state agent, who in turn 
sent same to said Agent Brayton at Dubuque, who collected from 
defendant the premiums therefor and thereupon delivered said 
policies at Dubuque to defendant. 

Shortly before the second payment of premium, or premium 
falling due in March 1891, became due, the plaintiff company had 
received information, as its officers believed, that certain answers 
by defendant subscribed in said application were untrue, and there- 
upon plaintiff tendered back to defendant the premium received, 
with interest, and refused to receive said second premium or pay- 
ment (which defendant tendered), and brought this action to cancel 
said policies. 

The answers, whose untruthfulness plaintiff urges as the grounds 
for such cancellation, are two:— 

Have you ever had * * * spitting of blood? (Answer). No. 

For what have you sought medical advice during the past seven years? 
(B) Dates? (C) Duration? (D) Physicians consulted? (Answer); Debility 
from overwork. (B) Feb. 1888. (C) Ten days. (D) G. M. Staples. 

A third ground was alleged in petition (relating to varicose veins), 
but this ground was abandoned, no evidence relating thereto was 
taken, and counsel stated the same was not pressed. 

The claim of plaintiff is that by the terms of the application which 
defendant signed, as well as by the face of the policies, such answers 
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are made warranties, whose untruthfulness avoid the contract of 
insurance, and entitle plaintiff to a decree of cancellation. 

The phraseology of the application does not materially differ on 
this point from that in general use by life-insurance companies:— 

I hereby agree that the answers given herewith to the questions of the 
agent and examiner, which I declare and warrant to be true, shall be the 
basis of my contract with the company. 

So that, if these answers are not true, and plaintiff is entitled to 
herein urge their falsity, decree cancelling said policy should be 
entered. 

At the very threshold of our investigations we are met with the 
opposing claims of the parties, as to the state whose laws are to be 
held applicable to the construction and force of the contract of 
insurance sought to be canceled. Plaintiff contends that by the very 
phraseology of the application which defendant signed, this ques- 
tion is decided against defendant. The application states (and 
immediately following the quotation above given therefrom) that:— 

Such contract shall at all times and places be held and construed to have 
been made in the city of Newark, New Jersey. 

Therefore plaintiff, applying the laws of the state of New Jersey 
and the construction thereof as given by the supreme court of that 
state, argues with much force for the decree of cancellation. - 

Defendant contends the laws of the state of Iowa and the con- 
struction thereof as given by the supreme court of that state are 
to be applied. The seeming importance of this contention demands 
that this point shall be first settled. 

The underlying principle which plaintiff claims is conclusive of 
this contention has frequently in its general scope been before the 
Supreme Court of the United States. Perhaps it has received no 
clearer consideration than that given in Pritchard vs. Norton (106 
U.S., 124). Speaking of this point as now urged by plaintiff, 
Mr. Justice Mathews says:— 

“The law we are in search of, which is to decide upon the nature, 
interpretation, and validity of the engagement in question, is that 
which the parties have, either expressly or presumptively, incorpo- 
rated into their contract as constituting its obligation. It has 
never been better described than it was incidentally by Ch. J. Mar- 
shall, in Wayman vs. Southard (10 Wheat, 48), where he defined it 
as a principle of universal law. ‘The principle that in every form 
a contract is governed by the law with a view to which it is made’ 
* * * And in Lloyds vs. Guilbert (L. R., 10. B., 120), in the Court 
of Exchequer Chamber, it was said that: ‘It is necessary to con- 
sider by what general law the parties intended that the transaction 
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should be governed, or rather, by what general law it is just to pre- 
sume that they have entrusted themselves in the matter.’ It is 
upon this ground that the presumption rests, that the contract is to 
be performed at the place where it is made, and to be governed by 
its laws, there being nothing in its terms or in the explanatory cir- 
cumstances of its execution inconsistent with that intention.” 

And plaintiff urges farther that since the policies were signed at 
and issued from the home office of the plaintiff company in New 
Jersey, and by their terms the premiums thereon are to be paid at 
that office, and any loss thereon is also to be paid at said New 
Jersey offices, therefore these facts in connection with the agree- 
ment above quoted from the obligation compel the decision in favor 
of its contention. 

The general principle of law above stated is too well settled to 
admit of dispute, as to any contract and set of facts to which it 
applies. But like all other general principles, it may have its ex- 
ceptions, and it is not properly applicable to every contract of 
insurance. 

At the date of said application for insurance, defendant resided 
in the state of Iowa; the soliciting from defendant, by plaintiff's 
agent, of insurance, the examination of defendant, the propounding 
of the questions to him, the giving of his auswers thereto, and his 
subscribing of such application, all these took place in Iowa. De- 
fendant’s entire connection with the application was in Iowa. The 
policies were sent by plaintiff to its Iowa state agent, were received 
by him in Iowa, and thence forwarded to the agent at Dubuque, 
Iowa, who collected at Dubuque, Iowa, from defendant the premi- 
ums, and thereupon delivered to defendant at said Dubuque the 
policies. By the very terms of each of the policies:— 

“This policy does not take effect until the first premium shall 
have been actually paid.” 

So that the contracts of insurance now sought to be canceled 
were not to become and did not become effective until the payment 
had been made in Jowa of the first premium thereon. 

Wall vs. Equitable Life Assur. Soc. (17 Ins. L. J., 191), in the 
facts last recited, is with the case at bar. In that case the ques- 
tions were squarely presented. “Is the contract sued on goveined 
and to be construed by the laws of the state of New York or by the 
laws of the state of Missouri?” Mr. Justice Brewer (then circuit 
judge), on this point says:—(p. 194). 

In respect to the first question, these, I think, must be taken as 
the accepted facts; the defendant is a New York corporation, doing 
business in the state of Missouri; the insured wasa resident and 
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citizen of Missouri; and made his application here, which was for- 
warded to New York; the application was accepted, the policy fully 
prepared and signed in that state, and sent to Missouri and deliv- 
ered to defendant here. By the terms of the policy all premiums 
are payable at the defendant’s office in New York. If the sum in- 
sured should become payable, the payment is to be made at its of- 
fice in New York. None ofthe terms of the policy can be modified 
except by one of the four general officers of the society, and no 
modification is claimed. Under these facts I have little doubt as to 
the true answer to be made to this question. 

And thereupon holding the insurance contract to be governed by 
the laws of Missouri, he proceeds to apply the laws of that state. 

On the trial of this cause, judgment was rendered against the 
company and the case was taken by the company to the Supreme 
Court of the United States. The judgment was there affirmed. Mr. 
Justice Gray in delivering the unanimous decision of that court 
(140 U. S., 231) substantially restates the facts as the same are con- 
tained in the above extract from Judge Brewer’s opinion, adding; 
however, that “the application declares that the contract shall not 
take effect until the first premium shall have been actually paid, 
during the life of the person herein proposed for assurance,” and 
the opinion concludes that, “ upon the record, the conclusion is in- 
evitable that the policy never became a completed contract, binding 
either party to it, until the delivery of the policy and the payment 
of the first premium in Missouri, and consequently that the policy is a 
Missouri contract and governed by the laws of Missouri.” 

Berry vs. K. T. & M. Life Indemnity Co. (20 Ins. L. J., 804) 
contains a clear and positive announcement on the point in ques- 
tion. The point was squarely before the court, whether the Mis- 
souri statute applied to the case. The trial was had in the western 
Missouri district. Circuit Judge Caldwell, in a decision giving 
judgment against the company says:— 

“Tf this Missouri statute is applicable to the policy in suit, it puts 
an end to the company’s defense. The company contends that it is 
not applicable. * * * It is said the policy is an Illinois con- 
tract. But clearly this is not so. The company established an 
agency, and carried on its business, in this state (Missouri). It was 
through that agency the assured, who was a citizen and resident of 
this state, made his application and received his policy. The fact 
that the policy was signed by the officers of the company in Chi- 
cago has no significance. It was transmitted to the company’s 
agent in Missouri, who received the premium,—called in the policy 
an entrance fee,—and delivered the policy to the insured, at his 
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home in this state, and it took effect at that place and from that 
state.” 

This case was taken to the circuit court of appeals for the eighth 
circuit and affirmed, (50 Fed. Rep., 511.) In the opinion, rendered 
by the court, Judge Shiras specially considers this point :— 

“Tt appears from the findings of fact that the company is a cor- 
poration created under the laws of Illinois, that it was engaged in 
soliciting business in Missouri, having agents in the latter state for 
that purpose; that by the express terms of the charter of the com- 
pany, the contract of insurance does not become binding until the 
delivery thereof to the insured; and that the policy sued on in this 
case was delivered by the agent of the company to (insured) at 
Trenton, Missouri, at which place the application for the issuance 
of the policy had been made and delivered to the agent of the com- 
pany. Under these circumstances it cannot be successfully main- 
tained that the contract was made in Illinois. In its inception and 
completion it was made in Missouri, and is therefore tu be con- 
strued in connection with the provisions of the statutes of that 
state. The facts of this case bring it clearly within the ruling of the 
supreme court in Assurance Co. vs. Clements (140 U. S., 226), in 
which it is held that a policy issued in New York by a corporation 
of that state upon the life of a resident of Missouri, it being pro- 
vided that the contract should not take effect until actual payment 
of the first premium, did not become a completed contract until the 
payment of the first premium and delivery of the policy; and that, 
as these acts were done in Missourithe policy must be deemed to be 
a Missouri contract, and to be governed by the laws of that state.” 

We are therefore justified in holding that, unless the clause in the 
application (with reference to construing the contract’'as made in 
New Jersey) shall take the case out of the rule as clearly estab- 
lished with reference to the point under consideration, that con- 
tracts set out in petition herein must be construed by the laws of 
the state of Lowa. 

So far as this point under consideration affects the grounds on 
which the plaintiff company claims cancellation of defendant’s pol- 
icies, it may be here stated,—leaving details for later mention,—that 
if defendant’s contention is sustained, the agent, state agent, and 
medical examiner are to be regarded as agents of plaintiff in their 
dealings with defendant in the matters complained of in petition, 
and the facts and conversations attending the medical examination 
of defendant may be admitted in evidence. While if plaintiff's con- 
tention is sustained, evidence as to these attendant facts and circum- 
stances will, as plaintiff claims, become incompetent as against the 
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written answers in the application. The materiality of this conten- 
tion is evidenced by the thoroughness and force with which each 
party has presented his side of the discussion. 

Chapter 211 of Acts of 18th General Assembly of Iowa (Laws of 
1880), Section 1, is as follows:— 

Any person who shall hereafter solicit insurance, or procure applications 
therefor, shall be held to be soliciting agent of the insurance company or as- 
sociation issuing a policy on such application, or on a renewal thereof, any- 
thing in the application or policy to the contrary notwithstanding. 

No like statutory provision is shown to be contained in the laws 
of New Jersey. 

Assuming that plaintiffs contention if sustained will have the 
broad effect which it claims for such contention, the question to be 
solved is, whether the defendant is to be permitted to claim the 
benefits of the Iowa statute, notwithstanding that the application 
signed by him declares, so plaintiff claims, that the laws of New 
Jersey shall govern the interpretation of the contract. In other 
words, does not the language of the declaration in defendant's ap- 
plication waive any benefit he might otherwise claim from the Iowa 
statute? And is it not competent for defendant thus to waive the 
Towa statute, and place the contract under the force of the statutes 
of New Jersey, whence the policies were to and did issue, so that 
defendant is thereby estopped from claiming that the Iowa statute 
shall apply thereto ? 

We are not required to consider this question as an original one, 
now first proposed for solution. The law seems well settled in this 
circuit. 

In 1882, in Fletcher vs. N. Y. Life Ins. Co. (12 Ins. L. J., 122), 
Judge Treat had occasion to consider this question, and the cogent 
reasoning of his opinion was fully concurred by the Circuit Judge 
McCrary. 

“Inasmuch as the policy sued on declares that it rests on the 
basis of answers made to the application, and that said policy was 
to be issued at the home office in New York on return thereto of the 
application, can the plaintiff avail himself of the force of the Missouri 
statute? The defendant company was doing business in Missouri, 
with the privileges granted to it here, when said insurance was ef- 
fected. It may be that the formal acceptance of the proposed con- 
tract was, by the letter of the contract, to be consummated in New 
York. The broad proposition however remains, no artifice to avoid 
which can be upheld. Thestatutes of Missouri, for salutary reasons, 
permit foreign corporations to do business in the state on prescribed 
conditions, if despite such conditions they can, by the insertion of 
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clauses in their policies, withdraw themselves from the limitations 
of the Missouri statutes while obtaining all of the advantages of the 
license, then a foreign corporation can upset the statutes of the 
state and become exempt from the positive requirements of law. 
Such a proposition is not to be countenanced. The defendant cor- 
poration chose to embark in business within this state under the 
terms and conditions named in the statute. It could not by paper 
contrivances, however specious, withdraw itself from the operation 
of the laws, by the force of which it could alone do business within 
the state. To hold otherwise would be subversive of the rights of a 
state to decide on what terms by comity a foreign corporation 
should be admitted to do business or he recognized therefor within 
the state jurisdiction. Each state can decide for itself, whether a 
foreign corporation shall be recognized by it, and on what terms. 
Primarily a foreign corporation has no existence beyond the terri- 
torial limits of the state creating it, and when it undertakes business 
beyond, it does soonly by comity. The defendant corporation, hav- 
ing been permitted to do business in Missouri, under the statutes of 
the latter was bound by all the provisions of those statutes, and could 
not by the insertion of any of the many clauses in its form of appli- 
cation, etc., withdraw itself from the obligatory force of the statutes. 
The contract of insurance therefore is a Missouri contract and sub- 
ject to the local law.” 

This case was taken to the Supreme Court of the United States 
and is found in 117 U. S., 519. The point just quoted from Judge 
Treat’s opinion is touched upon but slightly, but the justice writing 
the opinion uses this language. 

“The company is a corporation under the laws of New York, but 
it also transacts business in Missouri, through agent residing there, 
and of course with reference to the business done in that state is 
subject to its laws.” ; 

In Wall vs. Equitable Life Ass. Soc. (17 Ins. L. J., 191), to which 
reference was above made, Circuit Judge Brewer had occasion to 
consider this question. The defendant company had set up as 
grounds of defense against claim on policy, that the contract of in- 
surance was to be construed under and governed by laws of the 
state of New York, and therefore because of the non-payment of pre- 
mium the insured was entitled but to the surrender value which 
was named in the policy. Whereas, if the Missouri law applied, the 
holder of the policy would be entitled to a much larger amount 
under the provisions of the Missouri statute. The company’s an- 
swer set up its contention on this point and its claim to have the 
policy construed by the New York law. The holder moved to strike 
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out these portions of the answer. Judge Brewer held, as we have 
seen supra, that the contract was to be governed by the Missouri 
law. The court was then brought directly to the point as to 
whether the stipulation in the contract providing for payment in 
case of forfeiture for non-payment of premium, of the amounts 
therein stated (which we may call forfeiture values), constituted a 
waiver of the provisions of the Missouri statute, and were binding 
on the insured. After quoting the Missouri statute as to forfeiture 
values, he says:— 

“ Now in the policy sued on, there is a nonforfeiture clause, but 
containing a different provision, and it is alleged that in the appli- 
cation the insured waived and relinquished all right or claim to any 
other surrender value than that provided in the policy, whether re- 
quired by the statute of the state or not. This is doubtful question. 
It is strenuously insisted by the defendant that the statute of Mis- 
souri neither forbids nor declares null, nor makes anywise illegal, 
such a waiver as the one in question; that it merely gives a right or 
privilege to the insured in which, like any other personal right or 
privilege, he may for sufficient consideration waive; and that such 
waiver not being forbidden by the statute, is not contrary to public 
policy in any such sense as that the courts should refuse to enforce 
it. Back of thisargument and strongly supporting it is that liberty 
of contract which courts are strenuous to uphold.” 

After considering arguments, based on-what he calls “a purely 
technical construction ” of the statute, Judge Brewer states:— 

“Tam disposed to rest my conclusion more upon the matter of 
public policy, and here the history of insurance must be taken into 
consideration. It is notorious that many insurance companies were 
rigorous in insisting upon forfeitures, sometimes under very inequit- 
able circumstances, and there was no little public clamor by reason 
thereof. Such clamor prompted many legislatures to interfere, and 
to seek by legislation to protect what they supposed to be the rights 
of the insured. Such seems to have been the thought of the Mis- 
souri legislature, and it evidently intended by its legislation to pro- 
vide a fixed and absolute rule applicable to all cases—absolute and 
universal because it avplied only in cases where the policies were 
silent, or if it could be waived, or changed, a child can see that it 
would protect only so far as the insurance companies were willing. 
So, though no words of penalty are attached, no express denial of 
the right to waive, in fact, no word of negation in any direction, yet 
it seems to me fair to say that the affirmative words of the statute 
disclose a public policy which no court ought to question or refuse 
to enforce: Railway Co. vs. Peavey, 29 Kans., 169. The legislature 
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has by this language declared a rule in respect to forfeitures in life- 
insurance policies; it has thus established the policy which it be- 
lieves should obtain in this state, and though sitting on the Federal 
Bench, it is my duty to administer the laws of this state in the spirit 
in which they were enacted, and to uphold both their letter and 
spirit. It is voluntary with any foreign insurance company whether 
it shall come into this state to transact business; coming in, it 
should be willing to comply with all the statutes as to all business 
arising within this state, and no court. leastof all a Federal court, 
should hasten to release it from this obligation. 

From these views and with this feeling, I am constrained, though 
with grave doubts, to sustain the motion to strike out.” 

While this case was pending in the Supreme Court of the United 
States on writ of error, the case of Berry vs. K. T. & M. Life Ins. 
Co. was decided by Circuit Judge Caldwell (20 Ins. L. J., 804). In 
his decision, after holding the contract of insurance to be a Mis- 
souri contract, and not a contrast cf the state in which the home 
office of the company issuing the policy was located, Judge Cald- 
well proceeds as to the point we are now considering. 

“ Corporations are artificial creations, and have no natural rights, 
and their constitutional and legal rights in some respects fall short 
of those of natural persons. A state cannot deny to the citizens of 
other states the right to do business within its limits, but it may 
deny such right absolutely to corporations of other states, or it may 
admit them to do business on such terms and conditions as it is 
pleased to prescribe. And’when an insurance company of one state 
does business in another, the laws of the latter prescribing the 
terms and conditions upon which it is allowed to do business in 
the state are obligatory upon it. These conditions may extend to 
the form and legal effect of the company's policies; and if, in the 
course of its business in the state, it issues policies on the lives or 
on property of the citizens of the state which contain conditions pro- 
hibited by or in contravention of the laws of the state, such condi- 
tions are void. Doing business in the state brings the policy within 
the operation of its laws, notwithstanding the policy may be signed 
and the loss made payable, in another state. In such cases the com- 
pany cannot, by any contrivance or device whatever, evade the effect 
and operation of the laws of the state where it is doing business” 
Wall vs. Society, 17 Ins. L. J., 191. 

Within a few days after Judge Caldwell rendered this decision, 
the Supreine Court of the United States decided the Wall case, and 
same is contained in 140 U.S., p. 226 under the title of Eq. Life 
Ins. Co. vs. Clements. -As to the binding force of the Missouri 
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statutes, and the stipulations in contracts purporting to waive it, the 
court say :— 

“The manifest object of this statute as of many statutes regulat- 
ing the form of insurance policies on lives or against fires is to pre- 
vent insurance companies from inserting in their policies conditions 
of forfeiture or restriction, except so far as the statute permits. The 
statute is not directory only, or subject to be set aside by the com- 
pany with the assent of the insured, but is mandatory, and controls 
the nature and terms of the contract, into which the company may 
induce the assured to enter. * * * It follows that the insertion 
in the policy of a provision for a different rule of commutation from 
that prescribed by the statute, in case of default of payment of pre- 
mium after three premiums have been paid, as well as the insertion 
in the application of a clause by which the beneficiary purports to 
“waive and relinquish all right and claim to any other surrender 
value than that so provided, whether required by a statute of any 
state or not,” is an ineffectual attempt to evade and nullify the clear 
words of the statute.” 

As evidencing the positiveness which the rule so stated by the 
supreme court is followed in this circuit, it may be noted that in 
May, 1892, the circuit court of appeals of this circuit in K. T. & M. 
Life Indemnity Co. vs. Berry (50 Fed. Rep., 511) affirmed the decis- 
ion of Cireuit Judge Caldwell, as above given. A clause in the 
policy declares in most unequivocal terms that the policy should be- 
come null and void. 

“In case of self-destruction of the holder of the policy whether 
voluntary or involuntary, sane or insane.” 

While the Missouri statute provided that it should be no defense 
that the insured committed suicide, “ unless the assured contemplated 
suicide at the time he made the application for the policy, and any 
stipulation in the policy to the contrary is void.” 

Judge Shiras, speaking for the court of appeals says:— 

“ When therefore, the policy sued on in the present case was is- 
sued and delivered to (the assured) in Missouri, the clause found 
therein touching the liability for death by suicide was nugatory 
under the provisions of the statutes of Missouri then in force, pro- 
vided the policy or contract of insurance is of such a nature as to be 
subject to the section of.the statute in question.” 

We are then justified in holding that, so far as the Iowa statute 
above quoted may apply to the contracts of insurance at bar, the 
Towa law is the law which is to govern and to furnish the rule of 
construction, “anything in the application or policy to the contrary 
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nothwithstanding,” and the waiver thereof, as claimed by plaintiff 
is ineffectual. 

We come now to the particular facts as proven in evidence, 
touching the two grounds of action as urged herein. 

The evidence shows an entire absence of any intent or desire on 
the part of defendant to defraud the plaintiff company. While the 
petition, and some portions of arguments on the hearing, allude to 
defendant as having intentionally deceived and misled the company 
into issuing the policies in suit, I find nothing in the evidence 
justifying such statements. 

The evidence as presented relates to but one circumstance or in- 
cident, as to which the plaintiff claims the answers above quoted, of 
defendant, are untrue. The medical examination of defendant 
occurred in March, 1890. The question as to seeking medical advice 
related to the preceding seven years, while the question of spitting 
of blood was without limit, in the question itself. But plaintiff has 
attempted to prove and urges but one incident, or transaction, as 
proof of the untruthfulness of these answers. This occurrence is 
shown to have happened in October, 1887. I find such occurrence 
as proven to have been that at that time defendant’s wife was 
approaching confinement, and as defendant was starting for his 
office one morning, he was directed by the attending physician to 
procure some chloroform, as he went to his office, and that, if during 
the day, the presence of defendant was need at his home, the physi- 
cian would telephone to defendant. Defendant procured the 
chloroform. And early in the afternoon the physician telephoned 
defendant to come home immediately. Defendant was then at his 
office nearly a mile from his home. He at once started for his horse 
which he had left standing in a shed near by, but found some one 
had taken the horse out. Hastening to a near street, he hoped to 
catch a street car which ran past his residence. No car was in 
sight; he then started on a run for his home, in his eager haste run- 
ning a couple of blocks, and then walking a block to rest himself 
and regain his breath, keeping a lookout meanwhile for a car or 
vehicle on which he might be carried. After having thus proceeded 
a half mile or more, and when in a highly nervous and excited 
condition, to a point almost of physical exhaustion, in attempting to 
step up on or over a curb, he tripped and fell. As he rose, and 
started again, he noticed that he expectorated some blood. Not 
knowing where this blood came from, and being alarmed at the 
unusual occurrence, he crossed over the street to the office of 
Dr. Waples, and asked him what it meant. Dr. Waples, told him 
he was greatly excited, and had him lie down and quiet himself. 
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This blood expectorating soon ceased. Defendant says it was 
saliva mixed with blood. And at plaintiff's questioning he attempts 
to particularly describe it. He also says that in quantity it was 
“not as much as there comes from the ordinary pulling of a tooth.” 
Dr. Waples accompanied defendant home, where defendant re-. 
mained a couple of days, his wife meanwhile passing through her 
confinement. On the second days thereafter, defendant went to 
his business place, on his way stopping at the office of his family 
physician, Dr. G. M. Staples, to whom he narrated the occurrence 
in detail.. (The evidence does not disclose why the family physician 
had not attended the wife, nor is it material.) Dr. Staples carefully 
examined defendant’s lungs, and pronounced them sound and un- 
affected. On examining the throat, he stated to defendant that he 
found a scar, apparently of a rupture in a small blood vessel, in the 
throat, which the doctor then pronounced as the cause of the ex- 
pectoration of blood. And he assured defendant that the occur- 
rence did not amount to anything; that he frequently had such cases 
in his office of perfectly healthy persons expectorating blood from 
the throat, and for defendant to go on about his business, which 
defendant did. The evidence, given by defendant, is uncontra- 
dicted that never before nor since that time, up to the medical 
examination, had he ever spit blood, except as he had a tooth drawn 
or bit his tongue. His words, answering this question are:— 

“T have spit blood out of my mouth previous to that time; if you 
mean whether I ever spit blood out of my mouth whether from the 
pulling of a tooth or biting my tongue, I will answer, I have; if 
you mean that I have spit blood coming from my throat or any of 
my respiratory organs, or from my stomach, I will answer that I 
have not.” 

The facts relating to this occurrence have thus been stated some- 
what in detail as I find them from the evidence, as some evidence 
was introduced tending to show the state of physical exhaustion of 
defendant, immediately followed this occurrence. This exhaustion 
is to me not surprising, succeeding as it did, immediately after the 
severe physical nervous and excited efforts of defendant to reach 
home as speedily as possible with the chloroform, and under the 
peculiar circumstances under which the effort was made. ButI find 
no statement in substantial contradiction as to the occurrence as I 
have given it. And the testimony of Dr. Staples as to his part in 
the matter is in substantial accord with defendant’s statement. 

The medical examiner of the plaintiff company who conducted 
the examination of defendant and wrote the answers to which 
plaintiff now objects is the same Dr. Staples who had been the 
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family physician of defendant for many years, and who is referred 
to in above statement of the occurrence. According to the testi- 
mony of Holden (medical director of plaintiff) Dr. Staples had been 
since 1865 the medical examiner at Dubuque for plaintiff. 

I find farther from the evidence, that at the time of such medical 
examination of defendant for insurance from plaintiff, on March 17, 
1890, when the questions—to whose answers as written in the appli- 
cation plaintiff now excepts—were propounded to defendant by Dr. 
Staples, defendant recalled to the examiner the particulars of the 
occurrence above stated, and again related them to him. That de- 
fendant then appealed to the examiner to know what was meant by 
the term “spitting of blood” and whether the term included this 
occurrence. That the examiner stated to him that the term did 
not refer to or include, as used in the application, such an occur- 
rence; but as there used meant the raising of blood from the lungs 
or bronchial tubes, diseases supposed to be the precursor of con- 
sumption; and that said examiner said the proper answer was “ No,” 
and he then directed that answer to be written as the same appears 
on the application. (Owing to the examiner being then afflicted 
with “ writer’s cramp” his son wrote at his dictation the answers.) 
The testimony of the examiner on this point is as follows:— 

Int. 38: ‘State what was said.” Answer: ‘‘I explained to him 
that this question “Spitting of blood” was in my judgment as medi- 
cal examiner for the company (it was put there for the purpose of 
determining whether there was any evidence of consumption); that 
the question could not be answered categorically, if you meant 
spitting of blood from the mouth; probably no person living but 
what has spit blood on some occasion when a tooth has been ex- 
tracted, or after having the nose bleed; spitting of blood did not 
mean that; it meant as evidence of hemoptysis or diseases of the 
pulmonary organs.” 

I farther find from the evidence that when the question with 
reference to having sought medical advice was asked the defendant, 
he stated to the medical examiner that except the one time when 
defendant had consulted Dr. Waples, as above narrated, he had 
sought no medical advice except from him (the examiner) and that he 
(the examiner) knew more about that than defendant did. That after 
some talk between them, and the consultation of the examiner’s 
books (wherein he kept his accounts for medical services rendered) 
the examiner stated to defendant that the question did not refer 
to every slight matter on which a physician’s advice had been 
sought. Here also the testimony of the examiner may properly be 
given (p. 43). 
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Int. 58: “Do you remember what was said when the 11th ques- 
tion was asked Mr. Robison?” “For what have you sought medical 
advice during the last seven years?” Answer; “ My recollection is 
that he said to me, that I had attended him during seven years, and 
that I could answer for him. 1 could tell about what he had 
sought medical advice for.” Int. 59: “Did you make an examina- 
tion of the books at the time to see what he had consulted you, for? 
Answer: “I do not recollect whether I made the examination or 
not. I had in mind about what I had treated him for. Int. 60: 
State whether you talked over with him at that time and tried to 
determine what you had treated him for. Answer: I think I did.” 

Int. 61: “State whether he left the answer to that question to 
you or not. State what Mr. Robison did in relation to the answer 
to that question. Answer: We talked over what we prescribed for 
him for, and I think this was the result we came to as to what had 
been his trouble.” 

Int: “State whether it was the result you come to as well as he.” 
Answer: “I said we.” 

On cross examination the following occurs (page 46). 

Int. 11: “If you attended Robison within the time you stated in 
1888 and 1889, why did you not remind him of the fact when he 
answered question 11?” Answer: “I cannot answer that without a 
sorte of explanation. Mr. Robison came to our office quite fre- 
quently complaining of some trivial illness, which was largely in his 
imagination. He is rather cowardly when he is sick or thinks he 
is. He imagines he has all the illnesses that the human family is 
heir to. He came to my office frequently and I could find no 
trouble that would be worth reporting, and I did not think it neces- 
sary to number up all the details of all these little trivial matters 
that he complained of; that is perhaps an explanation.” 

Int. 21: “State if you explained this to Mr. Robison:” Answer: 
“T did.” 

Int. 14: “So in your opinion these times in 1888 were not of 
enough importance to appear in answer to this question?” Answer: 
“Most of these times I regarded as such.” 

Int. 15: “You have stated that Mr. Robison came frequently; 
would he not on a good many of these occasions simply come to 
have his truss adjusted or ask about that.” Answer: “He came to 
me sometimes to have his truss adjusted, sometimes he would want 
a new truss, sometimes he would come to talk about an operation 
so that he would not have to wear a truss, sometimes he would 
complain about something wrong about his heart. I would make 
an examination and find nothing wrong about his heart, and he 
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would consult me about little trivial matters, that I did not regard 
as of enough consequence to write out a volume of and send to the 
home office.” 

Int. 16: “You so informed him when this question No. 11 was 
asked him?” Answer: “I informed him that I did not think it 
necessary.” 

I farther find from the evidence that at the time this medical 
examination was made of defendant by Examiner Staples, that 
plaintiff's agent, Brayton, and State-Agent McAvoy, were at the ex- 
aminer’s office; that after Dr. Staples had completed the personal 
examination and he and defendant had come out from the private 
room in which the examination had been held, defendant met Bray- 
ton and McAvoy; that conversation was had between them as to 
defendant’s insurance; that as it was understood defendant was to 
take $5,000 insurance only; that in the course of the conversation 
defendant narrated to the state-agent, and in presence of Agent 
Brayton and the medical examiner, the occurrence above narrated 
as to the spitting of blood, and his consultation of Dr. Waples 
about it, and that he had very shortly after related the occurrence 
to Dr. Staples, and had been then examined by him with reference 
to it, and that under Dr. Staples’s explanation of the term “ spit- 
ting of blood” he had answered the question “No,” and that the 
state-agent then said to defendant,—I now quote from the tgsti- 
mony of Agent Brayton—(p. 71, Int. 14.) 

McAvoy said “Dr. Staples has explained to you, you are perfectly 
right in so stating it, as the question means, did you ever have spit- 
ting of blood from the lungs, and where you have apparently an- 
swered the question wrong under the meaning of the question, it is 
right as Dr. Staples has explained to you; this is one question we 
have settled satisfactorily with Dr. Staples,” and it was settled sat- 
isfactorily to Mr. Robison. I donot remember if there was anything 
else said on the subject. I have this in my mind because of the 
fact that I had heard that Mr. Robison had had hemorrhage.” 

And that after the talk between the agents and defendant, in 
which the foregoing occurred, the state agent induced Mr. Robison 
to increase his application for insurance in the plaintiff company 
from $5,000—the amount he had intended—to $20,000, the amount 
of the policies in suit. 

The testimony of plaintiff's medical director, Holden, shows that 
McAvoy was state agent for Iowa for plaintiff. Holden disputes 
the local agency of Brayton. But this is overthrown and the con- 
trary proven by the original application, produced by plaintiff, 
whereon appears the certificate and recommendation of defendant’s 
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application for insurance, as made to plaintiff, and signed by Brayton 
as agent of plaintiff. 

Here, then, we have a case, in which the applicant not only has 
not concealed any facts with reference to himself, but has with 
special minuteness put plaintiff's agents, local agent, state agent and 
examiner, in possession of all the facts, because of whose omission, in 
the written application, plaintiff now seeks to avoid the policies it 
has issued to defendant. In this entire transaction defendant 
appears to have acted towards plaintiff company with the utmost 
good faith. The evidence fails to sustain any imputation that in 
avy particulur defendant sought to impose on plaintiff. A business 
man himself, defendant seems to have been unusually careful that 
all the facts touching the matters referred to in the application 
should be fully and minutely in the possession of plaintiff's agents. 
Indeed the evidence shows that defendant was not satisfied during 
the progress of the examination with the answer “No” as the ex= 
aminer had directed it to be written, but called the examiner’s 
attention to it; and when the examiner stated that he could not 
make any other answer to the question, defendant asked the 
examiner, “if he could not make to the company a better answer 
than the words in the answer in the application,” and that Dr. 
Staples replied, “he did not think it necessary, but that he could 
write on the margin of his examiner’s report to the company about 
the blood-spitting or would write a letter to the company, stating 
how defendant came to spit blood, and when and where, and that 
he had examined defendant’s throat and lungs two day thereafter, 
and that he had given them a thorough examination, and that in his 
opinion the blood-spitting was a trivial matter.” 

That no letter was thus written with these promised contents is 
not chargeable to the defendant, nor can its absence sustain any 
action of bad faith on his part. This absence is, perhaps to be 
accounted for in the fact developed in Dr. Staples’s testimony that 
after defendant had concluded to increase the amount of his insur- 
ance, the doctor took farther time and more thoroughly performed 
his examination, and was thereby more thoroughly impressed with 
the desirability and safety of the risk. Hence, he might readily 
have concluded the letter to be more than ever unnecessary. 

The Supreme Court of Iowa has, in various cases, given its con- 
struction to the Iowa statute above quoted. In Cook vs. Federal 
Life (74 Iowa, 746), that court has declared that this statute applies 
to life as well as fire insurance. And in St. Paul Fire and Marine 


Ins. Co. vs. Shaver (76 Iowa, 282), that court, speaking of the same 
statute, has declared :— 
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“The purpose of the statute was to settle as between the parties 
to the contract of insurance, the relation of the agents through 
whom the negotiations, the relations, were conducted. Many in- 
surance companies provided, through their applications and policies, 
that the agent through whom the application was procured should 
be the agent of the assured. Under this provision they were able 
to avai] themselves in many cases of loss of defense which would 
not have been available if the solicitor had been regarded as their 
agent, and many cases of apparent hardship and injustice arose 
under its enforcement; and that is the evil intended to be remedied 
under the statute, and it ought to be so interpreted as to accomplish 
that result.” 

In 1886, the Iowa Supreme Court, in Donnelly vs. Cedar Rapids 
Ins. Co. (70 Iowa, 693), considered a case where the application for 
insurance gave the cash value of the building to be insured at 
$8,000. its erection as 1872, and the additions thereto as in 1880; 
the facts as specially found by the jury were that its value was 
$2,000, its erection was in 1844, rebuilt in 1865, and additions made 
at a later date. The jury farther found that the application blank 
was signed in blank by the plaintiff,,and then left with the com- 
pany’s agent, who, on information gained by him on investigation 
and from knowledge, wrote the answers to the questions. The 
company contended that the statements (warranties) being false, 
plaintiff could not recover, and the evidence to show that the an- 
swers were filled out by the agent and the manner of such filling 
out was incompetent, as varying by parol a written contract. To 
the first point, the supreme court says:— 

“Tt will be conceded that the agent was a soliciting agent, and 
that he had no power to bind the defendant by any contract he might 
make. But he made no contract. All that he did was to solicit in- 
surance and fill up a blank application furnished him by the com- 
pany. Where an insurance company appoints an agent to solicit 
insurance, and furnishes him with blank applications, it must be 
assumed that he is vested with the power to fill up the applications 
in accordance with information furnished him by the applicant; and 
such is the usual practice. For this purpose he is the agent of the 
company, and if, instead of obtaining the requisite information of 
the applicant, he obtains it from others, or fills up the application 
in accordance with his own knowledge and information, and thereon 
a policy is issued by the company and the premium paid by the 
applicant, the company is bound by the statements contained in the 
application and the assured is not, in the absence of fraud. It will 
be conceded that the defendant, when it issued the policy, believed 
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that the plaintiff had furnished the information contained in the 
application, and that if it had known the facts it would not have 
entered into the contract of insurance. But this is immaterial because 
the deception was practiced by its own agent and not by plaintiff.” 

And the court cites a number of decisions of that court as sus- 
taining the point now stated. 

To the second point above stated, the court say:— 

“Counsel are mistaken in the assumption that parol evidence was 
introduced for the purpose of contradicting the written contract. 
The force and effect of the statements contained in the application 
are in no respect impaired, but, under the circumstances disclosed 
in the evidence, the defendant is estopped from setting up their 
falsity as a defense to this action.” 

The Supreme Conrt of Iowa, in Hagen vs. Ins. Co. (81 Ia., 321), 
applied the Iowa statute above cited to a case where the soliciting 
agent of the insurance company prepared several applications for 
plaintiff in various companies, including defendant company, of 
which this solicitor was agent, all upon the same property; the 
assured stated to the agent the gross amount of insurance he desired 
to carry and the agent distributed it among the various companies. 

In the policy in suit, the agent entered in the application a state- 
ment of the concurrent insurance greatly below the actual amount. 
The court, announcing the rule obtaining in Iowa in the applica- 
tion of the statute to these facts, hold the policy to be effective, 
and say:— 

“The company, being charged with the knowlege of its agent, 
must be considered as having the knowledge of the amount of in- 
surance applied for, and, having issued this policy with this knowl- 
edge, will, be deemed to have waived the condition against 
concurrent insurance beyond the sum named.” 

Key vs. Des Moines Ins. Co. (77 Ia., 174) is a case having some 
features in common with the case at bar. Key had bought property 
on which was situated a dwelling house then occupied by him. He 
held a title bond for the premises. When the application for in- 
surance was being made out, Key stated these facts fully to the 
soliciting agent, who then said to plaintiff, “that did not tell in the 
policy,’ but farther informed plaintiff that if at any time he desired 
to borrow money on the place to complete the payment on it, that he 
would have to get permission from the company before making this 
loan. The application stated that plaintiff was the sole owner of 
the premises and that the same were unincumbered. The applica- 
tion also contained the usual provisions, making all statements war- 
ranties, and avoiding policy if any statement was untrue, etc. In 
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upholding an instruction to the effect that, if the soliciting agent 
was thus told truthfully the facts relating to plaintiff's title, then his 
knowledge would be the knowledge of the company, and the com- 
pany in issuing and delivering the policy would be held to have 
waived any misstatement in the application, the supreme court 
say :— 

“In taking the application the agent acted for the defendant com- 
pany. Therefore it is chargeable with knowledge of the facts made 
known to the agent at the time. And judgment on the policy is 
sustained.” 

Farther reference to cases adjudged by the Iowa Supreme Court 
would seem unnecessary. But it may be noted that the Iowa de- 
cisions are uniform as to the construction of this statute. 

Applying the Iowa statute as thus construed to the facts by this 
court found and above stated, we are brought to the inevitable con- 
clusion that, on the matters relating to and connected with the 
examination of defendant, and the application for insurance herein, 
Agent Brayton, State Agent McAvoy, and Medical Examiner Staples, 
were the agents of the plaintiff company, and that the statements 
made known to them by defendant, as above found, were thereby 
made known to and became the knowledge of the plaintiff company, so 
thai when the policies in suit were issued to defendant, the company 
must be held to have waived the non-statements of which it herein 
has complained. 

But counsel for plaintiff insist that the doctrine of New York Life 
vs. Fletcher, supra (117 U. S., 519), is applicable to the case at bar, 
and entitled plaintiff to a decree of cancellation. On examination 
of that case, it will appear that the facts therein involved, and with 
reference to which the decision herein rendered must be read, 
differ materially from the case at bar. The previous decisions of 
that court, as rendered in Insurance Co. vs. Wilkinson (13 Wall, 222), 
Insurance Co. vs. Mahone (21 Wall, 152), and Insurance Co. vs. 
Baker (94 U. S., 610) had strongly asserted the doctrine that where 
the applicant had no knowledge of any limitations upon the agent’s 
authority, insurance companies, acting through agents at a distance 
from the home office were bound by the acts of these agents within 
the general scope of the business intrusted to them; and when such 
agents prepared the application, wherein the statements are made 
warranties, and where truthful answers were given by the applicant, 
but the agents inserted other answers therein, that even though the 
applicant signed the application, he was not estopped from showing 
the actual facts of the occurrence, since the applicant had the right 
to assume that the answers as thus written had the meaning, for the 
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purpose of obtaining the policy, of what the agent stated them to 
be; and that if the agent attempted to construe and interpret the 
applicant’s answers, and inserted the construction and interpreta- 
tion of them instead of the answers themselves, the company and 
not the applicant would be held responsible therefor, as having 
prepared the application, and though the applicant signed it, this 
would not defeat the policy. 

In Fletcher case, on the contrary, there was brought directly 
home to the applicant the limitation which the company had placed 
on the powers of its agents. For the application there signed ex- 
pressly notified the applicants that, as only the officials at the home 
office have authority to determine whether a policy shall issue on any 
application, and as they rely orly on the written statements and 
and representations referred to, no statements or representations 
made or information given to the persons soliciting or taking the 
application for the policy should be binding on the company, or in 
any manner affect its rights, unless they were reduced to writing 
and presented at the home office in the application. 

And the policy in that case was overthrown on the express and 
special ground that, under this provision of the application, no 
statements which the applicant had verbally made at the time the 
application was made out and signed could be received to affect the 
applications as signed and sent to the home office, and therefore 
the untrue statements (warranties) therein, by the terms of the con- 
tract rendered the contract of insurance void. 

What would have been the effect upon the Fletcher case if that 
case had arisen in Iowa, and the attempt was made to apply the 
Iowa statute to it, we do not find it necessary to inquire, for the 
Fletcher case and case at bar are otherwise distinguishable as we 
have just seen. 

In Sawyer vs. Eq. Acc. Ins. Co. (19 Ins. L. J., 711) will be found 
a clear and forcible presentation of the distinguishable points 
between the Fletcher case and those preceding it (which I have 
named above), and conclusively showing that the Fletcher case does 
not overrule its said predecessors. 

In the case at bar, I find that there is no evidence that defendant 
had any knowledge of any limitations,—if such limitations existed, 
—upon the powers of the company’s said agents within the scope 
of the business by the plaintiff company entrusted to them. 

The case of Continental Ins. Co. vs. Chamberlin (132 U. S., 504) 
is largely decisive of the case at bar, and much of its reasoning is 
directly applicable herein. That was an action upon a policy of life 
insurance, wherein was involved the Iowa statute above quoted. 
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The company’s agent in taking the application had answered the 
questions relating to whether the applicant had other insurance 
upon his life by writing the words “none other.” In fact, the ap- 
plicant at that date held insurance in co-operative insurance com- 
panies to the amount of $12,000. The answers were, by the 
contract, made warranties and their falsity avoided the contract. 
The company resisted payment because of this false answer. The 
evidence showed that the applicant had, in response to this question, 
truthfully and fully informed the agent of the amount of co-opera- 
tive insurance he was carrying, and that the agent had declared 
that he did not regard nor did the company regard such co- 
operative companies as insurance companies, so that the ap- 
plicant did not therefore really hold any insurance whatever at 
that time, and, relying on the construction given by the agent and 
under his direction, the applicant had signed the application with 
the words therein to which the company objected. One of the pro- 
visions contained in that application is as follows:— 

And it is hereby further covenanted and agreed that no statements or rep- 
resentations made or given to the person soliciting this application for a 
policy of insurance or to any other person shall be binding on the said com- 
pany, unless such statements or representations be in writing in this applica- 
tion when the said application is received by the officers of the said company 
at the home office of the said company in Hartford, Conn. 

Having quoted this Iowa statute, the Supreme Court of the 
United States in applyimg that statute to the case in hand say 
(p. 310):— 

“The statute was in force at the time the policy in suit was given, 
and therefore governs the present case. It dispenses with any 
inquiry as to whether the application of the policy either expressly 
or by implication made Boak the agent of the assured in taking 
the application. He could not, by any act of his, shake off the 
character of agent forthe company. Nor could the company by any 
provision in the application or policy convert him into an agent for 
the assured. If it could, then the object of the statute would be 
defeated. In his capacity as agent for the insurance company he 
had filled up the application—something which he was not bound 
to do, but which service, if he choose to render it, was within the 
scope of his authority as agent. If it be said that, by reason of 
having signed the application after it had been prepared, Stevens 
is to be held as having stipulated that the company should not be 
bound by his verbal statements and declarations to the agent, he 
did not agree-that the writing of the answers to questions contained 
in the application should be deemed wholly his act, and not in any 
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sense the act of the company by its authorized agent. His act 
in writing the answer, which is alleged to be untrue, was, under the 
circumstances, the act of the company. If he had applied in person 
to the home office for insurance, stating in response to the question 
as to other insurance, the same facts communicated to Boak, and 
the company, by its principal officer, having authority in the 
premises, had then written the answer ‘No other,’ telling the appli- 
cant that that was the proper answer to be made, it could not be 
doubted that the company would be estopped to say that insurance 
in co-operative companies was insurance of the kind in question 
referred to, and about which it desired information before consum- 
mating the contract. The same result must follow where negotiations 
for insurance are had under like circumstances between the assured 
and one who in fact, and by force of the state where such negotia- 
tious take place, is the agent of the company, and not in any sense 
an agent of the applicant. * * * In view of the statute and of 
that understanding upon the faith of which the assured made his 
application, paid the first premium, and accepted the policy, the 
company is estopped by every principle of justice, from saying that 
its question embraced insurance in co-operative associations. The 
answer ‘No other’ having been written by its own agent, invested 
with authority to solicit and procure applications, to deliver 
policies, and under certain limitations to receive premiums, should 
be held as properly interpreting both the question and the answer 
as to other insurance.” 

The sub-heading of that part of the application in the case at bar, 
wherein is contained the answers to which plaintiff herein excepts, 
is as follows:— 


The answers to the questions on this page must be written by one of the 
company’s examiners. (Note.—The examiner will ask the person to be insured 
the following questions, and will see that the answers are free from abiguity, 
and that diseases are distinguished from mere symptoms), etc., etc. 


As bearing on the possible force of this direction of plaintiff, 
which imposes on the medical examiner the duty of determining 
what answers are proper answers to be written in the application 
to the questions propounded to applicant, the following extract 
from the Chamberlin case, supra, is highly instructive :— 

“Tt is true that among the ‘ provisions and requirements ’ printed 
on the back of the policy is one to the effect that the contract of 
the parties is completely set forth in the policy and application, and 
‘none of its terms can be waived except by an agreement in writing 
signed by the president or secretary of the company, whose 
authority for this purpose will not be delegated.’ But this condition 
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permits—indeed requires—the court to determine the meaning 
of the terms embodied in the contract between the parties. The 
purport of the word ‘insurance’ in the question. ‘Has the said 
party any other insurance on his life?’ is not so absolutely certain 
as, in an action on the policy, to preclude proof as to what kind of 
life insurance the contracting parties had in mind when that ques- 
tion was answered. Such proof does not necessarily contradict the 
written contract. Consequently the above clause printed on the 
back of the policy is to be interpreted in the light of the statute and 
of the understanding reached between the assured and the company 
by its agent when the application was completed, namely; that the 
particular kind of insurance inquired about did not include insur- 
ance in co-operative societies.” 

In the case at bar, the facts with reference to the questions pro- 
pounded were fully and truthfully made known to the agents of the 
plaintiff company, and the answers written were written by such 
agents and assented to by defendant’s signatures, after the intent, 
purpose, and scope of the questions had been announced by 
plaintiff's said agents. Defendant’s manifest good faith in the 
matter, his sincere and persistent attempts to have the facts fully 
and truthfully presented to the company, and his reliance on the 
construction given to the questions propounded, as the same were 
construed for him by the agents, brings the case at bar within 
the reasoning of the Chamberlin case. 

Lastly, counsel for plaintiff insists that the ruling idea underlying 
the Wilkinson, Mahone, Chamberlin, and similar cases is, that as the 
companies have during the lifetime of the assured accepted the 
premiums, and the insured has relied during his lifetime on the in- 
demnity contract provided in the policies, the company after the 
death, the loss contemplated in the contract, has occurred, is 
estopped from avoiding the policy since, to use the language of the 
North Carolina Supreme Court in Bergeron vs. Insurance Co. 
(March, 1893 L. J., 182), this would be to lend the sanction of the 
law to a palpable fraud. And thereupon the argument of counsel 
follows :— 

“In the case at bar, the company has tendered back the premium 
without delay, and during the life of the policyholder, and is seek- 
ing to restore him, as well as the company, to his original condition.” 

It may be pertinent here to notice that the evidence shows, and 
the argument at the hearing conceded, that defendant was at the 
institution of this action in such physical condition that he was no 
longer an insurable risk; that is, he could not then present such a 
physical condition as would be requisite to enable him to obtain 
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desirable insurance upon his life in any reputable company. So far 
as defendant is concerned, his condition looking to his insurance 
alone could scarcely have been brought more forcibly within the 
reasons on which plaintiff claims the doctrine of estoppel rests. 

Let decree be entered finding equities with defendant, and dis- 
missing bill herein at plaintiff's cost. 


to ——___— 


SUPREME COURT OF WISCONSIN. 


CHANDOS et AL. 
vs. 
AMERICAN FIRE INS. CO., of PHILADELPHIA.* 


The policy insured a ‘‘ pulp mill and the machinery therein.” 


Held, that there was nothing to suggest the inclusion of a tramway, and the 
failure to include such tramway in an appraisement, through the fault 
of the insured, did not invalidate the award. 


Where the policy provides for an appraisement and is payable to mortgagee 
as interest may appear, notice to or consent by such mortgagee of the ap- 
praisement is not necessary to its validity. 


Where the policy provided that an appraiser shall be selected by each party, 
and that the two so chosen to first select an umpire in case of disagree- 
ment, it is immaterial that an umpire is chosen before disagreement. 


Where all the appraisers agreed in every particular, it is sufficient evidence 
that the company’s appraisers acted impartially. 


Mytrea, Marcuerti & Brrp, for Appellan’. 
Hoorer & Hooprr, for Respondents. 
‘i Orton, J. 

The facts sufficient to raise the questions of law on this appeal 
are substantially as follows: The appellant company issued its pol- 
icy of insurance on the property of Marian Bensley, deceased, here- 
inafter described, February 1, 1889, for one year, of $1,000. The 
property was burned October 18, 1889. It was provided in the pol- 
icy that “ loss, if any, is payable to one Louisa W. L. Goff, as her 
mortgagee interest may appear.” The said Louisa held a mortgage 
on the property insured by assignment of $10,000 principal. 
Insurance in other companies of $40,000 permitted, and actual in- 
surance in other companies taken of $36,750, to contribute propor- 
tionately to the loss. The property insured, with amount of insur- 
ance on each class, is as follows: “$400 on the frame water-power 
pulp mill, building and additions thereto, including flumes, situate, 
detached, in Centralia, Wisconsin;” “$600 on fixed and movable 
machinery, millright work, grindstones, shafting, gearing, belting, 


* Decision rendered, Jan. 31, 1893, 
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pulleys, force pumps, water pipes and connections, implements and 
tools therein.” The jury found the loss or damage sustained to the 
first class of property to be $13,500, and to the second class $16,166; 
and the mortgage interest of said Louisa W. L. Goff in the premises 
insured to be then $14,720. It will be seen that said mortgage in- 
terest was considerably less than the entire insurance. Judgment 
was entered for the plaintiff in the sum of $868.19, and the defend- 
ant has appealed therefrom. Thejury found, also, that the value of 
a bridge leading to the mill, which was destroyed, was $625, and of 
a tramway near by was $500, and of stoves and pipes in the mill was 
$100, and the expenses of clearing away the debris of the machinery 
were $800. The policy of insurance contains the following provision: 

The amount of sound value and of damage to the property may be deter- 
mined by mutual agreement between the company and the assured; or, if they 
fail to agree, the same sha!l then, at the written request of either party, be 
ascertained by an appraisal of each article of personal property, or by an esti- 
mate in detail, if a building, by competent and impartial appraisers, one to 
be selected by each party, and the two so chosen shall first select an umpire 
to act with them in case of their disagreement, and, if the said appraisers 
fail to agree, they shall refer their differences to such umpire ; and the award 
of any two in writing, under oath, shall be binding and conclusive as to the 
amount of such loss or damage. 

The said Chandos, the administrator plaintiff in this action, was 
the general agent and attorney of the assured in obtaining the in- 
surance and in attending to the matters of the loss. The assured 
and the company being unable to agree as to the damage and loss 
to the property by fire, the company, on the 30th day of October, 
1889, demanded of the assured that such damage and loss be _arbi- 
trated and appraised according to the above provision of the policy, 
to which the assured then and there agreed; aud thereupon they 
entered into a written ugreement, signed by the assured by her at- 
torney, the said Chandos, and by all the insurance companies which 
had insured said property, whereby they selected and appointed 
two appraisers to appraise the loss and damage to the property of 
the said first class, and two other appraisers to appraise the 
loss avd damage to the property of the said second class. 
The said appraisers, after having made oath to appraise and 
estimate said loss and damage impartially, and to make a just 
and conscientious award, and that they were not related to 
either party, appraised the loss and damage to the property of 
the said first class at the sum of $7,250.43, and the loss and damage 
to the property of said second class at the sum of $10,092.50. The 
assured submitted to the appraisers a schedule of the property lost 
or damaged, and such schedule did not include the bridge or tram- 
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way, or the stoves and pipe, or the clearing away the debris of the 
machinery, and those items were not claimed before the appraisers 
to be included in the policy or loss, and the appraisers therefore did 
not consider them. The defendant company, before the time of 
answering, offered judgment to be taken against it for the sum of 
$503.70, the amount claimed to be according to the appraisement, 
with interest thereon, together with the costs and disbursements of 
the action. The plaintiff offered evidence tending to prove that the 
amount of the loss on the property in the said first class was from 
$10,000 to $22,000; and on the property on the said second class 
was from $12,000 to $34,000, and the defendant relied upon said 
award of the appraisers. The circuit court held the award of the 
appraisers void, and did not consider it for the reason, as it is said, 
that the mortgagee never consented to the appointment of the ap- 
praisers, and was not represented in the matter of the appraisement 
in any way, and never consented thereto. The objections to the 
appraisement by the learned counsel of the respondent are: First, 
that the said items of the bridge, tramway, stoves and pipe, and 
debris, were not considered by the appraisers; second, that the 
mortgagee was not a party to the awards, and had no notice thereof; 
third, that the appraisement was not in compliance with the provis- 
ions of the policy in this; that the appraisers did not first appoint 
an umpire before acting; fourth, that the two appraisers selected 
by the company were not impartial. The learned counsel of the 
appellant contends that the appraisement was strictly according to 
the policy, and the awards are binding and conclusive as to the 
amount of such loss or damage, and that, therefore, the judgment 
should be reversed. The above objections will be considered in 
their order, as the only material questions in the case. 

1. As to the omission from the award of the items named, it is 
not at all certain that they are embraced within the description of 
the property insured, and there is no evidence conclusive of the 
question. The schedule submitted by the assured to the appraisers 
did not contuin these items, nor did the assured request the ap- 
praisers to appraise them, or call their attention to any such omis- 
sion. If they ought to have been specially considered by the 
appraisers, and were not, it was the fault of the assured, of which 
she ought not to complain. There is nothing in the description of 
the property that would embrace or suggest these items. The ap- 
praisers are presumed to have used their best judgment in ascer- 
taining what particular articles or items of property were embraced 
within the words of general description, and their decision of the 
question is final and conclusive: Mitcliell vs. Busch, 7 Cow., 185; 
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Burchell vs. Marsh, 17 How., 349; Morse Arb., 296; Sharman vs. 
Bell, 5 Maule & S., 504; Rundell vs. La Fieur, 6 Allen, 480; Fud- 
ickar vs. Insurance Co., 62 N. Y., 392. In the great case of Water 
Power Co. vs. Gray (6 Mete. Mass.. 131), Chief Justice Shaw said: 
“Tn general, arbitrators have full power to decide upon questions 
of law and fact which directly or incidentally arise in considering 
and deciding the questions embraced in the submission. When not 
limited by the terms of the submission, they have authority to de- 
cide questions of law necessary to the decision of the matter sub- 
mitted, because they are judges of the parties’ own choosing.” This 
objection is not sustained. 

2. That the mortgagee was not a party to the appraisement, and 
had no notice of it, is an objection of much more importance. All 
of the insurance policies contain the same direction “ of loss pay- 
able to Louisa W. L. Goff, the mortgagee, as her interest may ap- 
pear.” To determine whether she was entitled to all the insur- 
ance, all of the policies of insurance must be considered together 
as one policy, and at the time when the loss occurred, and not since 
it has been determined in this case whether the loss is less or more 
than the mortgage. To determine the question whether the mort- 
gagee ought to have had notice of the appointment of the ap- 
praisers, and to have been a party to the appraisement, it is impor- 
tant to know whether at that time it appeared that she was entitled to 
the whole insurance. Nearly all, if not all, the authorities cited by 
the learned counsel of the respondents, which hold that the mort- 
gagee is the sole party in interest in the insurance, and must be 
represented in the arbitration or other adjustment of the loss, are 
cases where the direction is to pay the whole insurance to the mort- 
gagee or other third person, who thereby becomes the assignee of 
the policy and the loss. In this case it could not be known what 
interest the mortgagee might have in the insurance, or what inter- 
est in her might appear. First, her interest was not commensurate 
with the insurance; second, it was not known what part, if-any, of 
the mortgage would remain unpaid by the mortgagor. It was 
therefore uncertain what interest the mortgagee had, if any, in the 
insurance; and the assured, as the mortgagor, had at least the con- 
trolling interest in it. She was the owner of the property and of 
the equity of redemption in the mortgage premises, and as much or 
more interested in paying the mortgage as or than the mortgagee 
in obtaining payment. It follows that in all cases where the lan- 
guage of direction is that the insurance should be paid to the mort- 
gagee “as her interest may appear,” the assured mortgagor re- 
mains the responsible party, or the party in interest, to control the 
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insurance and the adjustment of the loss. This is the distinction, 
as I understand it, which divides the authorities on the question. 
In Brown vs. Insurance Co. (5 R. I., 394) cited by respondents’ 
counsel, the direction was “loss or damage payable to the mort- 
gagee.” It was held that this was an unconditional assignment of 
the policy and the loss, and that the assured, or mortgagor, had no 
interest in it, and that it made no difference whether the mortgage 
money was unpaid or not. It was therefore held that the mort- 
gagee was entitled to control the adjustment of the loss, or any ar- 
bitration for that purpose. In Hathaway vs. Insurance Co. [Sup.] 
(11 N. Y. Supp., 413), the mortgagor agreed to have the premises in- 
sured, and assign the policy to the mortgagee. He obtained the insur- 
ance, but did not so assign the policy to him. It was held that the 
mortgagee was entitled to all the insurance moneys, as an assignee, 
and must.have notice of any adjustment of the loss. The cases 
cited in the opinion are cases of a full assignment of the policy; 
and the court held also that such cases did not conflict with those 
cited by the counsel on the other side, when the insurance money 
was payable to the mortgagee “as his interest might appear,” or 
where there was not a full assignment of the policy. In the case of 
Hall vs. Association (64 N. H., 405), the insurance was payable to 
the mortgagee “as her interest might appear.” The assured - 
brought the suit, and the defendant pleaded that he was concluded 
by an arbitration agreed upon. The court held that the assured in 
such a case had the right to sue alone, and that the rights of the 
mortgagee would be as fully protected in that way, as if she had been 
joined in the action; and that the assured had the right to do any- 
thing within the contract, even to a breach of the conditions and 
forfeiture. But here the matters of the loss were submitted to ref- 
erees by an agreement of the parties, and they adjusted them at a 
sum less than the mortgage debt. The question was whether the 
mortgagee was bound by such an award without her consent. It 
was held that she was not, because the policy did not provide for 
an arbitration. If it had so provided, the purport of the decision is 
that the mortgagee would have been bound. This case is not, 
therefore, an exception to the authorities cited on the other side, 
and is against the contention of the learned counsel of the respond- 
ent. This case is in accord with 2 Morse, Fire Ins., 1122, and 
Martin vs. Franklin (38 N. J. Law, 140): “That the mere designa- 
tion of another, to whom the insurance is payable, does not alter the 
contract of insurance in the least. It is still the owner of the prop- 
erty who is insured, and the continued validity of the policy is de- 
pendent upon the performance by him of the conditions embraced 
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init.” It is doubtful whether a case can be foun that holds that 
anything less than a complete and unconditional assignment of the 
policy will take away the right of the assured to sue on it, and to do 
and act in respect to the loss, or its adjustment within the provis- 
ions of the contract, without consulting the persons named im the 
policy to receive the money after the amount is determined. In all 
such cases the mortgagee may be said to have a conditional interest 
in the policy, and it may be proper for the assured to consult him 
in any adjustment of the loss, or even join him as a party plaintiff, 
as in Winne vs. Insurance Co. (91 N. Y., 185), but it is neither im- 
perative nor necessary. The owner of the premises has an insur- 
able interest, and he is the assured and the only party to the con- 
tract and personelly bound by its conditions, and he has the power 
to do anything within the terms of the contract, with or without the 
consent of the mortgagee: 1 Wood, Fire Ins., § 299. Where there 
is a direction that the money be paid to the holder of a trust 
deed of the premises, the assured is the proper party to bring and 
control the suit: Thatch vs. Insurance Co., 3 McCrary, 387. The 
interest of the mortgagor and mortgagee are not the same, but ad- 
verse; and, if both are joined in the suit, or if they have equal 
power in the adjustment of the loss, they might disagree. The 
mortgagor has at least the right to be present when the amount due 
on the mortgage and the mortgagee’s interest in the insurance 
moneys are determined. [Irreconcilable conflict between them 
might occur. One or the other must have full control, not only of 
the adjustment of the loss, but of the action. The assured is the 
party named in the contract, and bound by it, and the one to whom 
the insurance company is bound; and in such a case as this the au- 
thorities seem to agree that the assured is the only person to be 
consulted in determining the amount of the loss, and that he is the 
only party to bring and control the action. “In such case the con- 
tract is with the mortgagor, and for the insurance of his interest, 
and the interest of the mortgagee is not insured.” The insurance 
money is due to the mortgagor, and when ascertained it is payable 
to the mortgagee. The mortgagor must bring the suit, and if he 
cannot recover, the mortgagee could not: Grosvenor vs. Insurance 
Co., 17 N. Y., 391. To the same effect is Perry vs. Insurance Co., 
61 N. Y., 214. The insurance is upon the property of the assured, 
and not on the interest of the mortgagee. The direction to pay the 
money to the mortgagee according to his interest is contingent on 
its recovery: Brunswick Sav.Inst.vs. Commercial Ins. Co., 68 Me., 313. 
In a case like this the mortgagee is not the assignee of the policy, 
and his rights may be affected by, and subject to, the acts of the 
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assured: Loring vs. Insurance Co., 8 Gray, 28. The same princi- 
ples are held in Franklin Sav. Inst. vs. Central Ins. Co., 119 Mass., 
240; Smith vs. Insurance Co., 120 Mass., 90; Fitchburg Sav. Bank 
vs. Amazon Ins. Co., 125 Mass., 431. This principle is well illus- 
trated in mutual insurance. The action must be brought by the 
party to the policy who gave the premium note, and is a member of 
the company, and not by the mortgagee: Nevins vs. Insurance Co., 
25 N. H., 22; and the same in Blanchard vs. Insurance Co., 33 N. 
H., 9. In Baldwin vs. Insurance Co. (60 N. H., 164) the same prin- 
ciples are laid down as in Loring vs. Insurance Co., supra. Where 
the loss is payable to another “as his interest may appear ” is not 
an assignment of the policy, or a stipulation to pay to such person 
the whole loss; and he cannot, therefore, bring the suit: Thatch vs. 
Insurance Co., supra. There are other authorities cited in appel- 
lant’s brief to the same effect, to which reference may be had. I 
have continued this investigation (perhaps too long) because there 
has been some confusion, if not conflict, of the authorities, and a 
wide and candid difference of opinion between the eminent counsel 
in this case on this question. 

It is claimed by the learned counsel of the appellant that this 
case is ruled by Pupke vs. Insurance Co. (17 Wis., 379). In that 
case Wise & Co. were the assured, and after the fire they assigned 
their interest in the policy to the plaintiffs, with the-consent of the 
company. On the trial the defendant company offered to prove 
that in the examination of the assured in relation to the loss, subse- 
quent to the assignment, Wise & Co. presented false and altered 
bills of purchase, etc., to defraud the company; and the witness was 
asked what took place on said examination, in order tv prove that 
the assured committed such a fraud in the proofs of loss as invali- 
dated the policy. The circuit court sustained the objection, on the 
ground that, after the assignment of the policy, the assured could 
do nothing to defeat the policy. The same question was presented 
in other forms with the same ruling. This court held such ruling 
erroneous. Mr. Justice Paine said in his opinion: “Such consent 
(of the company to the assignment) only authorizes the assignee 
to be substituted as payee in case a liability to pay accrues accord- 
ing to the terms and conditions of the policy. But if those terms 
and conditions are not complied with, then there is never any lia- 
bility to pay anybody, and it is immaterial whether the vidlation 
occurs after or before the loss. If it be such violation as would 
defeat a recovery by the party originally insured, it must have like 
effect as against the assignee.” The only reason why this decision 
is not in point is that it goes beyond the necessities of this case. 
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Here there is no assignment of the policy. It, of course, follows 
from this decision that, if the assured in such a case can, by his ac- 
tion after the assignment defeat the policy, much more can he do 
anything authorized, or required by the terms of the policy in this 
case, in the adjustment or arbitration of the loss, without the knowl- 
edge or consent of the mortgagee. This decision is also against 
that class of cases cited by the learned counsel of the respondents, 
in which the policy had been assigned, and in short leaves no au- 
thority or argument against the contention of the appellant. It 
may be somewhat difficult to reconcile the above case with Appleton 
Tron Co. vs. British America Asse. Co. (46 Wis., 23) and Hammel vs. 
Insurance Co. (50 Wis., 240), where the mortgage debt is greater 
than the sum insured. But the conflict, if any, is more in the theory 
of such cases than in practical effect. The mortgagor or assured 
still remains the responsible party, and may by his acts of omission 
or commission invalidate the policy. Mr. Justice Cole, in the first 
of those cases suggests that, if the company in such case might 
declare the policy forfeited by reason of such acts of the mortgagor, 
good faith would require it to notify the mortgagee, to give him 
an opportunity to protect himself by other insurance. This gives 
force to the principle that the insured or mortgagor has full con- 
trol over the insurance without regard to the mortgagee. I think 
we may properly say that the question involved in this case, as 
to the power or: authority of the insured to enter into the arbitra- 
tion without notice to the mortgagee, has been settled in these 
cases in favor of such power beyond controversy, and that is suf- 
ficient. The general principle established by the authorities and 
supported by reason is that in such a case as this the assured oc- 
cupies the same relation to the insurance as the sole party to the 
contract in all respects, except the payment of the money to the 
mortgagee as his interest may appear, as if there was no such cluus2 
in the policy. We must hold, therefore, that the assured had the 
right and power to enter into the appraisement or arbitration, ac- 
cording to the terms of the contract, without notice to the mort- 
gagee and without his approval. 

3. The omission of the appraisers to first appoint an umpire be- 
fore they proceeded to. appraise the loss does not invalidate their 
award. This objection at first blush would seem to be technical. 
The provision of the policy is that “the two (appraisers) so chosen 
shall first select an umpire to act with them in case of their dis- 
agreement, * * * and the award of any two in writing, under 
oath, shall be binding and conclusive,” ete. Such third person is 
not strictly an umpire. An umpire acts alone in hearing the whole 
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case de novo in case of disagreement of the arbitrators. He is a third 
arbitrator, to be called in to act with the others after disagreement, 
and then any two of them make the award: Morse, Arb., 241. 
1 find no evidence in the record that the appraisers did not first 
appoint such a person. I may have overlooked the evidence. The 
report or award of the arbitrators is silent on the subject. May 
it not be presumed that they did appoint an umpire at the proper 
time, according to the policy? They are not required to report 
the fact, or to make the selection in writing. They may have se- 
lected an umpire, and notified him of his selection for anything that 
appears. It is the duty of the appraisers, and not of the parties, 
and if they neglected it, it was not the fault of either party. If 
the parties are responsible for the omission, then they both waived 
it, being present, and not requiring the appraisers to make the se- 
lection. In the submission they say that, “in case of disagree- 
ment, the said appraisers shail select a third, who shall act with 
them in matters of difference only.” This is a waiver of record, 
and both parties ought to be estopped, and such is clearly the law. 
Where an umpire, strictly speaking, had been appointed, and 
should have acted alone, and he acts with the arbitrators and joins 
with them in making the award (a very material departure from 
the submission), the parties present consented to it, and thereby 
waived all objection to it: Morse, Arb., 341; Haven vs. Winnisim- 
met Co., 11 Allen, 377; Mullins vs. Arnold, 4 Sneed, 262; Butler vs 

Mayor, etc., 1 Hill, 489, and other cases in note 2. An umpire 
wrongly chosen by lot will not invalidate the award of the parties 
proceeded to a hearing before him with kuowledge of the improper 
manner of his selection: Morse, Arb., 243; Graham vs. Graham, 12 
Pa. St., 128. This was a matter much more material than the time 
of his appointment, which is generally not material and merely di- 
rectory. The parties proceeding before an umpire improperly ap- 
pointed by the arbitrators waive all objection to his appointment: 
Morse, Arb., 246; Knowlton vs. Homer, 30 Me , 552. The time when 
an act is to be done, either by contract or by the law, is not essential 
when it may as well be done later: Hall vs. Delaplaine, 5 Wis., 206. 
The umpire here can act only after disagreement of the arbitrators. 
Until then an umpire is not necessary. He can act as well, and with 
the same effect, 1f appointed when such a contingency occurs. The 
time, therefore, fixed in the contract, is not essential or material. 
There is only one case to be found in which it is held that this omis- 
sion to appoint an umpire before the arbitrators entered upon their 
duties in such a case invalidated the award. That case is Adams vs 


Insurance Co. (Iowa.) The opinion is very brief, and covers other 
VoL, XXII.—28, 
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questions also, and to this point it cites no authority, and gives no 
reason. We cannot follow such an authority to set aside an award 
of arbitrators for such a merely technical omission. 

4. The objection that the two arbitrators selected by the com- 
pany were not impartial is not supported by any evidence whatever, 
and the court refused to submit any such issue to the jury. The 
fact that these two appraisers agreed with the two selected by the 
assured in every particular is sufficient evidence that they alone were 
not partial or corrupt, and that their award is just and fair. 

The judgment of the circuit court is reversed, and the cause re- 
manded, with direction to render judgment on and according to the 
award of the appraisers. 


SUPREME COURT OF INDIANA. 


MICHIGAN MUT. LIFE INS. CO. 
v8. 
NAUGLE. 


Accidental taking of poison, or intentional taking by one of unsound mind 
and incapable of judging the moral consequences, is not death by his own 
hand within the meaning of the policy. 


Where a compromise was induced by fraudulent representations to the bene- 
ficiary that the company had proof of such death of the insured by his 
own hand, the beneficiary may retain the compromise money and sue for 
damages for the deceit. 


Right to change of venue considered. 


W. S. Harrman and W. H. Hamette, for Appellant. 
E. P. Hammonp, W. B. Austin, and U. Z. Witzy, for Appellee. 


McBripg, J. 

This suit was commenced in the Benton Circuit Court, and the 
venue changed to the Jasper Circuit Court. The appellant, when it 
appeared in the Jasper Circuit Court, moved to remand the cause 
to Benton County for trial. This motion was overruled. The ap- 
pellant alleges that this was error. The change of venue from 
Benton County was granted on motion of the appellant, who was 
the defendant below. The affidavit upon which the motion was based 
alleged that the party asking it could not have a fair and impartial 
trial of the cause in Benton County, for the reason that in that 
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county an odium attached to the defense, and also because of bias 
and prejudice. It also contained averments that the same reasons 
which would operate to prevent a fair trial in Benton County would 
also prevent a fair trial of the cause in Jasper and Newton Counties. 
By the same motion a change of judge was asked upon grounds 
sufficiently shown. Notwithstanding the showing as to the counties 
of Jasper and Newton, the court ordered the, venue changed to 
Jasper County. Twenty days’ time was allowed within which to 
perfect the change from the county. The appellant did not pay the 
costs within the specified time, but the appellee, the ‘plaintiff below, 
did pay them, and the papers were, within the time limited, trans- 
mitted to the clerk of the Jasper Circuit Court, and filed by him, 
and the cause docketed in that court for trial. The appellant ap- 
peared in the Jasper Circuit Court, and moved to remand the cause 
to the Benton Circuit Court, showing, in support of the motion, the 
foregoing facts. Counsel for the appellant also, in their showing in 
support of their motion to remand, assign, as their reason for not 
paying the costs and perfecting the change of venue themselves, 
that after investigation they concluded that they could have a fairer 
trial in Benton than in Jasper County, and therefore decided to 
abandon their application to change the venue of the cause. The 
appellant insists that the payment of the costs by the appellee was 
unauthorized; that it did not justify the clerk in transmitting the 
papers; and that the Jasper Circuit Court did not thereby rightfully 
acquire jurisdiction of the cause. 

It is apparent that the legislature in the enactment of the statute 
governing changes of venue sought to accomplish a double purpose. 
It was designed primarily to enable litigants to remove their causes 
for trial from an atmosphere of prejudice and unfairness to a local- 
ity where they might find fair and unbiased triers, with surround- 
ings not tainted by an undeserved odium affecting them or their 
cause. At the same time they wished as far as possible to limit the 
mischief that might be done by those whose only wish was delay and 
the hindrance of justice. Therefore, while providing for changes of 
venue, they allow but one change, and invest the court with the dis- 
cretion of designating the county to which it shall go, and the time 
within which the change shall be perfected, by the payment of the 
costs. When the one change allowed is .granted, whether it be 
perfected or not, the party who asked it can have no other’change. 
The making of the order ends his right. He has then had the one 
change of venue allowed him, whether he avails himself of it or not. 
When a party applies to a court for a change of venue, it must be 
presumed that the application is made in good faith, not for delay, 
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but because the party asking it really believes he can have a fairer 
trial elsewhere. The opposite party is authorized to act upon that 
assumption. While no. duty rests upon him in the matter, and the 
party who asks for the change is required to do all that is necessary 
to perfect it, we can see no good reason why he should complain if 
his opponent takes him at his word and aids in perfecting it. It 
certainly cannot be said that he is harmed by it. But it is said that 
a party has the right to waive his right to a change of venue after 
it has been granted him, and that this practice would deprive him 
of that right. It cannot be said that such a waiver is the exercise 
of aright. The change of venue is his by right, and his waiver is 
simply his neglect to avail himself of that right. A failure to pay 
the costs of the change within the time limited does operate as a 
waiver by express provision of the statute, but it does not follow 
that the opposite party is compelled to wait until the expiration of 
that time to ascertain if he will by his neglect thus waive it. We 
wish it understood, however, that what is said above is limited 
to cases like that before us, where the only evidence of waiver is the 
mere neglect or failure of the party to avail himself of the change 
granted. We do not wish to be understood as holding that a party 
may not, after he has been granted a change of venue, in open court 
and before the change is perfected, make such waiver of the right 
as will result in leaving the cause still pending in that court, to be 
removed only on application of some other party. While we do 
not decide that question, because not before us in this case, we are 
inclined to the opinion that, while the change would bar the right 
of the party to any further change of county, nevertheless he may 
thus waive the actual removal of the cause out-of the county on his 
application, after which waiver the opposite party would have no 
right to perfect it. 

It was not error for the court to disregard statements in the affi- 
davit relating to the alleged odium and prejudice existing in Jasper 
and Newton Counties. Such statements in an affidavit for change 
of venue, relating to counties other than that in which the cause is 
pending, can be regarded only as a matter of information, serving to 
aid the court in the exercise of its discretion in determining to what 
county the cause should be sent. Viewed in that light, they are 
not improper, but they “are in no sense binding upon the court. and 
may be disregarded. 

This brings us to the consideration of the next alleged error dis- 
cussed by counsel, that the court erred in overruling separate 
demurrers to each paragraph of the complaint. The appellee is the 
widow of John Pearcy, who died March 10, 1884. At the time of 
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his death he held an insurance policy upon his own life, issued by 
the appellant in favor of the appellee, for the sum of $2,000. The 
premiums were all paid at the time of his death, and appellee, in 
accordancé with the terms of the policy, made proper proofs of his 
death. May 29, 1884, the appellant compromised with her by pay- 
ing her $1,000, and obtained from her a surrender of the policy, 
and a release as to the remainder due thereon. The policy con- 
tained a clause to the effect that it should be void if the assured 
should die by his own hand. It wasalleged that this compromise 
was obtained by the appellant under pretense that Pearcy died by his 
own hand, under circumstances rendering the policy void. The com- 
plaint sets out causes of action ex delicto, to recover damages grow- 
ing out of alleged fraud, which it was charged was practiced by the 
representatives of the appellant in effecting the compromise. Facts 
are stated in each paragraph of the complaint, showing the issuing 
of the policy to John Pearcy for the benefit of the appellee, his 
death, proofs of the same, and compliance upon his and her part 
with the conditions of the policy; and that appellant on May 29, 
1884, effected a compromise with her by paying $1,000, being only 
one-half the amount due upon the policy. It is averred in each 
paragraph of the complaint: “Said John Pearcy died suddenly, and,’ 
although said plaintiff was living with him at the time cf his death, 
she was for a long time prior thereto, at the time thereof, and for a 
long time thereafter, in exceedingly bad health, and in a nervous 
and excited condition of mind, so that she was incapable of judging 
or determining the cause of said Pearcy’s death, and had no knowl- 
edge or means of knowledge as to whether he died a natural death 
or from an overdose of laudanum; and she was also incapable, from 
her said bad health and nervous and excited condition, of forming 
any opinion as to whether said Pearcy was or was not of sound 
mind at and before the time it was claimed by said defendant that 
he hadtaken said laudanum.” It is also averred in each para- 
graph of the complaint “that on said 29th day of May, 1884, said 
defendant, for the purpose of procuring a surrender of said policy 
by paying said plaintiff the sum of only one thousand dollars, and 
also procuring from her a release of the remainder due upon said 
policy, falsely and fraudulently represented to said plaintiff that said 
John Pearcy died by his own hand, while of sound mind, and that 
it had evidence whereby it could prove that he so died, and that 
such evidence would defeat any suit tbat she might bring upon said 
policy; and that if she did not accept the sum of one thousand dol- 
lars, and surrender said policy, and release said defendant as to the 
residue thereof, she would never get anything. That at the time 
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said representations were made said plaintiff was in bad health, and in 
a weak and feeble condition of mind as well as of body, and had never 
had any experience whatever in business, and knew nothing about 
life insurance, and did not know what the facts were concerning her 
said husband’s death, nor what facts relating thereto said defendant 
could or might be able to prove, and she believed and relied upon 
said representations, and accepted said one thousand dollars, and 
surrendered to said defendant said policy, and signed and de- 
livered to it said release.” In the first paragraph it is averred that 
the deceased did not die by his own hand, but died a natural death. 
In the second it is alleged that his death was accidental, in taking 
an overdose of laudanum. In the third it is stated “ that said John 
Pearcy died from the effects of laudanum, administered by his own 
hand while he was of unsound mind, and when he was incapable of 
distinguishing as to the right or wrong or moral consequences of 
the act he was doing in taking said laudanum.” It is alleged in 
each paragraph: “And that said defendant had no evidence what- 
ever to prove that her said husband died of his own hand while of 
sound mind. The plaintiff avers that said representations were 
made by said defendant for the fraudulent purpose of swindling, 
cheating, and defrauding this plaintiff out of one thousand dollars, 
and that the same were recklessly made by said defendant, it at the 
time not knowing that they were true.” 

The only material differences between the several paragraphs of 
the complaint are that in the first it is alleged that the deceased 
died a natural death; in the second that, while he died by his own 
hand, his death was accidental; and in the third that, while death 
was self-inflicted, he was at the time of unsound mind and incap- 
able of judging the moral consequences of the act. Under the facts 
alleged in the first paragraph, that the insured died a natural death, 
there was no forfeiture of the policy, and this is also true of the 
facts stated in each of the other paragraphs. “The condition in a 
policy of life insurance, that it shall be void if the insured shall die 
by his own hand, has no application where the insured kilis himself 
by accident:” Insurance Co. vs. Hazelett, 105 Ind., 212; Insurance 
Co. vs. Paterson, 41 Ga., 338; Mallory vs. Insurance Co,, 47 N. Y., 
52; Penfold vs. Insurance Co., 85 N. Y., 317; Edwards vs. Insurance 
Co., 20 Fed. Rep., 661. Nor does such a condition in a policy of 
life insurance apply if the insured destroys his life while of unsound 
mind, if his mind is so impaired by disease that he does not com- 
prehend the moral character of the deed, though he may have suffi- 
cient mental capacity to know the physical consequences.of the act: 
Breasted vs. Farmers, etc., Co., 8 N. Y., 299, 59 Amer. Dec., 482, and 
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note on page 487; Phadenhauer vs. Insurance Co., 7 Heisk, 567; 
Phillips vs. Insurance Co., 26 La. Ann., 404; Insurance Co. vs. 
Groom, 86 Pa. St., 92; Schultz vs. Insurance Co., 40 Ohio St., 217; 
Insurance Co. vs. Terry, 15 Wall., 580; Insurance Co. vs. Rodel, 95 
U. S., 232; Insurance Co. vs. Broughton, 109 U. S., 121. 

It is insisted by the appellant, however, that the alleged fraudulent 
representations were not such as the appellee had the right to rely 
upon, that they were not of material facts, and were at most repre- 
sentations of opinion. This, we think, is true as to some of the 
representations made, but not of all. The representations that the 
decedent had died by his own hand, while he was of sound mind, and 
that the appellant had evidence whereby it could prove that he so 
died, were each representations of fact and of material facts. We 
think, under the circumstances detailed in the complaint, the ap- 
pellant was justified in relying and acting upon them. In our 
opinion, the facts stated in the complaint clearly bring the case 
witbin the rule stated in Insurance Co. vs. Howard (111 Ind., 544), 
which like this, was where a party alleged that he had been induced 
by fraud to settle a claim on an insurance policy, and surrender the 
policy on receiving a portion of the sum due. The court said (page 
548,111 Ind.): “A person so circumstanced may retain what he 
has received, and sue whoever is liable for the consequences of the 
deceit by which the compromise was brought about, and recover 
whatever damages resulted therefrom.” See, also, Johnson vs. 
Culver, 116 Ind. 278; Hayes vs. Insurance Co. (Ill. Sup.) We think 
each paragraph of the complaint stated a good cause of action. 

The only remaining question is, was the verdict sustained by 
sufficient evidence? As we read the evidence, if the question were 
before us to be decided on the weight of evidence, we could not say 
that there was a preponderance sustaining the appellee in all the 
material elements of the controversy. There is, however, some evi- 
dence tending to establish every material fact necessary to justify 
a recovery by her. Under the now thoroughly established practice 
of this court, there can be no interference with the result reached 
by the jury and the trial court. The jury, not only by their general 
verdict, but by answers to interrogatories propounded by both 
parties, find every material averment of the complaint proven. The 
court below has refused to disturb their finding, and we cannot. 

Judgment affirmed, with costs. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


YOUNG 


vs. 


OHIO FARMERS’ INS. CO.* 


The policy provided that no representative should have power to waive its 
provisions, except as permitted by indorsement thereon according to its 
terms. 


Held, that notwithstanding these provisions, a statement by its adjuster, sent 
to adjust the loss, when offered proofs of loss by plaintiff, that they were 
not necessary, was a waiver of such proofs. 


The proofs offered were sworn schedules of the items of property destroyed. 


Held, that if retained, they would have answered the requirements of the 
policy that the proofs should be sworn statements in writing of the item- 
ized loss, even though in some respects informal. 


Held, that a refusal to pay obviates the necessity of proofs. 


T. E. Barxworts, for Appellant. 
Cuas. A. Wrruey (A. P. Srarx, of counsel), for Appellee. 


Monreomery, J. 

The plaintiff sued upon a fire insurance policy issued by the de- 
fendant, and the circuit judge directed a verdict in his favor. The 
sole defense relied on was the failure of the plaintiff to furnish proofs 
of loss within 60 days after the fire. The only testimony offered, 
aside from the policy, was that of the plaintiff, who testified that 
very soon after the fire the defendant’s adjuster visited him, and 
that the plaintiff then had what he termed in his testimony “ proofs 
of loss” made out, and offered them to the adjuster, who assured 
him that he did not care for them; that they were not necessary. 
It appeared that these papers called “proofs of loss ” were schedules 
of the items of property destroyed. It did not appear that they 
were sworn to. It also appeared by the testimony that the insur- 
ance was placed by J. C. Holden of Reed City; that after the fire he 
communicated with Mr. Holden, who advised him that the adjuster 
would be there in a few days; and also that after the visit of the 
adjuster he again communicated with Mr. Holden, and was finally 
told by him that the defendant refused to pay the loss, and that this 
information was conveyed to him before the time limited by the 
policy for making proofs of loss. The circuit judge ruled that 
under these circumstances the requirement that proofs of loss be 
furnished within 60 days was. waived. The provisions of the policy 
relating to proofs of loss and waiver are as follows:— 
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If fire occur, the assured shall give immediate notice of any loss thereby in 
writing to this company; and within sixty days after the fire, unless such 
time is extended in writing by this company, shall render a statement to this 
company, signed and sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of the fire; the interest of the 
insured and of all others in the property ; the cash value of each item thereof, 
and the amount of loss thereon; all incumbrances thereon ; all other insur- 
ance, whether valid or not, covering any of said property ; and a copy of all 
the descriptions and schedules in all policies; any change in the title, use, 
occupation, location, possession, or exposures of said property since the issu- 
ing of this policy ; by whom and for what purpose any building herein de- 
scribed and the several parts thereof were occupied at the time of the fire ; 
and shall furnish, if required, verified plans and specifications of any build- 
ing, fixtures, or machinery destroyed or damaged; and shall also, if required, 
furnish a certificate of the magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the assured) living nearest the 
place of fire, stating that he has examined the circumstances and believes 
that the insured has honestly sustained loss to the amount that such magis- 
trate or notary public shall certify. 


This is followed by the usual provision that the insured must, if 
required, submit to examination under oath, produce books of 
account, etc., and for the appointment of appraisers at the election 
of the company, and then follows the following:— 


This company shall not be held to have waived any provision or condition of 
this policy, or any forfeiture thereof, by any requirement, act, or proceeding on 
its part relating to the appraisal, or any examination herein provided for ; and 
the loss shall not become payable until sixty days after.the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein required have been 
received by this company, including the award by appraisers, when appraisal 
has been required. * * * No suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity until after 
full compliance by the assured with all the foregoing requirements, nor unless 
commenced within twelve months next after the fire. 


The policy contains a further provision that 


No officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of the agreement indorsed 
hereon or added hereto; and as to such provisions and conditions no officer, 
agent, or representative shall have such power or be deemed or held to have 
waived such provisions or conditions, unless such waiver, if any, shall be 
written upon or attached thereto, nor shall any privelege or permission affect- 
ing the insurance under this policy exist or be claimed by the insured unless 
so written or attached. 


It is claimed by the appellant that, in view of these provisions, 
the agent of the assured cannot waive the furnishing of the proofs 
of loss. This proposition is generally true, but the company can 
only act through its officers or agents, either general or special. 
It cannot be doubted that the adjuster had power to receive or 
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refuse proofs of loss, nor can it be doubted that, had he accepted 
and retained such proofs as the assured had prepared on the 
occasion of his visit, they would have answered the requirements of 
the policy, even though informal in some respects. But he refused 
to do this. Furthermore, it has been frequently held that a refusal 
to pay by the company obviates the necessity of furnishing proofs of 
loss altogether. In the present case the company was represented 
in the matter of the adjustment by their general adjuster, who 
cume upon the ground upon notification by the agent, and who 
communicated the result of his investigation to the local agent, and 
by the local agent the information was conveyed to plaintiff that 
the defendant refused payment. This brings the case directly within 
O’Brien vs. Insurance Co. (52 Mich., 131.) The statement that the 
proofs of loss that plaintiff had prepared were not required was 
equivalent to a refusal of the proofs of loss, and in this respect the 
case is stronger for the plaintiff than was that of Gristock vs. Insur- 
ance Co. (87 Mich., 428.) The judgment will be affirmed, with 
costs. The other justices concurred. , 


SUPREME COURT OF TEXAS. 
SCOTTISH UNION & NAT. INS. CO. 
v8. 


CLANCEY.* 


Where the company continuously insists on proofs of loss being furnished and 
all appraisement made in compliance with the policy, the commencement 
of an examination as to the amount of loss by an agent and adjuster is’ 
not a waiver of proofs and an appraisement. 


Crawrorp & Crawrorp, for Appellant. 
R. E. Cowart and Ws. P. Extison, for Appellee. 
Hossy, P. J. 

The appellant issued to appellee a policy of insurance on March 
27, 1884, for $1,000, on certain goods, described therein, and store 
fixtures contained in a brick store in the city of Dallas. On May 
12, 1884. while the policy was in force, the property insured was 
destroyed by fire. This suit was brought on July 25,1884. The 
answer pleaded, in substance, that the suit was prematurely 
brought; that the loss was not payable until 60 days after proofs 
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of loss had been furnished; that no such proofs were made; and, 
further, that an appraisement of the loss was demanded by the ap- 
pellant, which the policy authorized, and which appellee declined 
to comply with. Plaintiff below pleaded that the defendant had 
waived proofs of loss and appraisement of the damages by a partial 
adjustment of the damage through its agent. The trial resulted in 
a verdict for appellee for the sum of $1,410.44. The defendant 
prosecutes this appeal, and assigns error. 

The question which is decisive of the case is whether the compli- 
ance with the stipulations in the policy relating to the proof of loss 
by the assured, and the demand for an appraisément of the prop- 
erty destroyed, were waived by appellant. The policy provided that 

In case of loss the assured shall give immediate notice thereof, and shall 
render to the company a particular account of said loss, under oath, stating 
the time, origin, and circumstances of the fire ; the occupancy of the building 
insured, or containing the property insured; other insurance, if any, and 
copies of all policies; the whole value and ownership of the property, and 
the amount of loss or damage,—and shall produce the certificate, under seal, 
of a magistrate, notary public, or commissioner of deeds nearest the place of 
the fire, and not concerned in the loss or related to the assured, stating that 
he has examined the circumstances attending the loss, knows the character 
and circumstances of the assured, and verily believes that the assured has, 
without fraud, sustained loss on the property insured to the amount claimed 
by the assured. 

The policy also provided that 

Loss or damage to property partially or totally destroyed, unless the amount 
of said loss or damage is agreed upon between the assured and the company, 
shall be appraised by disinterested and competent persons, one to be selected 
by this company and one by the assured, etc. 

The report of the appraisers, it was provided, should be in writ- 
ing and under oath, and constitute a part of the proofs required, 
and unti! such proofs were produced the loss was not to become 
due and payable. 

That the parties entering into a contract containing the foregoing 
stipulations are bound by the same is well settled. Unless fraud, 
accident, or mistake is shown, the agreement to ascertain the 
amount of the loss in the manner expressed in the contract has 
been repeatedly held to be valid as a condition precedent to the 
right of the plaintiff to sue and recover: Insurance Co. vs. Clancy, 
71 Tex., 10, and cases cited. The proofs of loss furnished by the 
appellee to the company consisted of a paper with the following 
caption: “Inventory of C. H. Clancey. Stock taken May 28, 
1884.” This is followed by three pages of items of goods, aggre- 
gating about $3,125. This is sworn to before a notary public in 
Dallas County; the affidavit stating that the three and one-half 
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pages contained a full, complete, and correct list of the several ar- 
ticles belonging to said Clancey, damaged and destroyed by fire in 
the storeroom No. 612 Main street, Dallas, on May 12, 1884. Sworn 
to May 29, 1884. The inventory furnished by the plaintiff to the 
company possessed so few of the features of the proof of loss re- 
quired by the policy, and was so plainly inadequate as such, that 
the court properly instructed the jury that it was not sufficient for 
that purpose unless waived by the company. The plaintiff, there- 
fore, must have obtained the verdict on the ground that the defend- 
ant waived the proof of loss and demand for appraisement. Hence, 
as we have said, the only question to be determined is whether there 
was such a waiver established by the evidence. The facts relied 
on as showing a waiver are that appellant’s agents and their ad- 
juster, Cochran, visited the store of appellee after the fire, and, in 
the language of appellee, they “started to appraise some things,— 
made some progress with the appraisement,” when the appellee 
found “it was not going satisfactory and quit.” Cochran, the ad- 
juster, after examining some of the goods, offered appellee $850. 
Appellee states that they had assessed the damages on about $600 
worth of goods at $207, when he saw he would not get a fair ad- 
justment, and quit. There is no controversy as to the fact that the 
demand was made by the appellant for an appraisement in accord- 
ance with the stipulation in the contract on the goods not already 
agreed on as amounting to $204. Appellant and appellee selected 
the appraisers, and the agreement for appraisement was prepared, 
when appellee concluded to see his attorney, which he did, and upon 
his return declined to sign the agreement or agree to it. .The ap- 
pellee testifies that, after the attempt to adjust the loss, he delivered 
the inventory mentioned to Mr. Erving as proof of loss, with the 
statement that, if appellant failed to settle with him, he would sue. 
It was in evidence that the company demanded proof of loss in ac- 
cordance with the requirements of the policy, and appellee’s testi- 
mony shows that he declined and refused to accede to the demand 
for an appraisement. It is a well-known principle in this class of 
cases that the acts relied on as constituting a waiver should be such 
as are reasonably calculated to make the assured believe that a 
compliance on his part with the stipulations providing the mode of 
proof of loss, and regulating the appraisement of the damage done, 
is not desired, and that it would be of no effect if observed by him. 
It cannot be said, in the face of the proof showing that proof of 
loss was insisted on by the company, and that it was endeavoring 
to ascertain the amount of damage done by the fire to the goods 
of appellee, that this indicated an intention or desire to dispense 
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with the very requirements inserted in the policy for the purpose 
of enabling the company to arrive at this loss. The facts in this 
case show that there was no waiver of the stipulations in the policy 
relating to proof of loss and appraisement of the property. They 
show, on the other hand, that appellants, through their agents and 
adjuster, were endeavoring to ascertain the amcunt of damage, 
while the appellee declined to comply with the conditions in the 
policy, on which alone his right to recover depends. We. think 
both assignments are well taken, and that the judgment should be 
reversed and the cause remanded. 

Per Curiam. Reversed and remanded, as per opinion of commis- 
sion of appeals. 


SUPREME COURT OF MISSOURI. 


DIvisIon No. 1. 


ELLERBE, SUPERINTENDENT OF INSURANCE, 
v8. 
UNITED MASONIC BEN. ASS’N. (CANNON Et AL., INTERVENERS. )* 


In the case of an insolvent insurance company, in charge of the superintend- 
ent of insurance, the statute of Missouri requires that an assessment for 
a particular loss collected prior to insolvency, but not paid, shall be 
treated as part of the general assets, and death losses must be paid pro 
rata from such assets. 


Such statute does not impair contracts by otherwise disposing of funds whose 
disposition is provided for in the certificates of the members. The 
statute is part of the contract with the members. 


W. H. Mitier and Dickson & Smita, for Appellants. 
Horr & Hererorp, for Re-pondent. 
Brace, J. 

The appellants, interveners herein, are the beneficiaries, and their 
representatives, of the three certificates of membership mentioned 
in the agreed statement of facts, on which the issue was tried below, 
and is submitted here, which is as follows: ‘“‘ That on the 2d day of 
January, 1883, the Masonic Mutual Benefit Society of Missouri 
issued to James W. Cannon three certificates of membership, num- 
bered 354, class 5; No. 1,237, class 5; and No. 1,929, class 5,—in the 
said Masonic Mutual Benefit Society of Missouri. That said 
Masonic Mutual Benefit Society of Missouri ceased to exist, to wit, 


* Decision rendered, March 13, 1893. 
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in the year 1887, and was then succeeded by defendant, the United 
Masonic Benefit Association of Missouri, a corporation duly incor- 
porated on the day of , 1887, under the laws of the 
state of Missouri relating to assessment life insurance companies, 
and from said. day of , 1887, up to the date of its dis- 
solution, engaged in doing a life insurance business on the assessed 
plan, which said last-mentioned association assumed all the liabili- 
ties of said Masonic Mutual Benefit Society of Missouri, including 
the suid certificates issued in favor of said James W. Cannon. 
That James W. Cannon died on the 21st day of May, 1891, and that 
on the 29th day of June, 1891, proper proof of the death of said 
James W. Cannon, as required by said certificates was made, and 
filed in the office of the secretary of said defendant, in the city of St. 
Louis, Mo. That on, to wit, December 21, 1891, assessments num- 
bers 6 and 7 were levied on the members of defendant, for the pur- 
pose of paying certain claims mentioned in said assessment, among 
them being an amount under death No. 1,063, on account of the 
death of said James W. Cannon, for the sum of five thousand dol- 
lars; said sum of five thousand dollars being the amount to which 
said interveners. were entitled under said certiticates. That during 
the months of December, 1891, and January, 1892, there was 
collected by defendant, and by it received, on account of said assess- 
ments numbers 6 and 7, and for the purpose of paying the claims 
mentioned therein, the sum of $12,300.50; and said sum of $12,- 
300.50 was by said association deposited in bank, in its general 
account, together with funds received from other assessments. That 
there was paid out of said sum of $12,300.50 the following death 
claims mentioned in said assessments numbered 6 and 7, namely: 
William M. Young, $1,000: O. J. Kerby, $2,000; and E. C. Starin, 
$2,000. That out of said sum of $12,300.50, se collected under said 
assessments 6 and 7, there was paid by defendant certain expenses, 
amounting to the sums of $239.23 and $2,278.38, leaving a balance 
remaining in bank to the credit of said company, realized under 
said assessments numbered 6 and 7, the sum of $4,782.89, which 
amount was a part of the general deposit of said company at the 
time of its dissolution. That the claim of interveners arising under 
said three certificates, by reason of the death of said James W. Can- 
non, is the oldest death claim existing against defendant, for which 
an assessment was ever levied or collected; and the proof of death 
of said James W. Cannon is the oldest proof of any death, the claim 
for which is unsettled. That on the 29th day of January, 1892, 
plaintiff, as superintendent of the insurance department of the state 
of Missouri, filed in said cause his petition, stating that defendant 
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was insolvent, and praying that it be dissolved, and its assets turned 
over to plaintiff for distribution according to the statutes of Mis- 
souri in such cases made and provided. That on, to wit, the 1st 
day of February, 1892, defendant was adjudged to be insolvent by ° 
this court and was dissolved, and its assets ordered turned over to 
plaintiff for distribution. That the assets of defendant were turned 
over to plaintiff as such superintendent of insurance, and among said 
assets was the said sum of $4,782.89, which had been collected and 
received by defendant under said assessments numbered 6 and 7, 
and for the specific purpose, among others, of paying said five-thou- 
sand-dollar claim on account of the death of said James W. Cannun, 
as mentioned. Said sum of $4,782.89 came into, and is now, in the 
hands of plaintiff, as such superintendent, as a portion of the gen- 
eral deposit of said dissolved company at the time of its dissclution, 
and was found deposited in the bank of said company, with the 
proceeds of other assessments.” Upon this state of facts the com- 
missioner who was appointed by the court to pass upon claims 
allowed the interveners’ claim in the third class, but denied it pref- 
erence over other claims of the same class. Upon exceptions filed by 
interveners to the report of the commissioner, his report was con- 
firmed by the circuit court; and the interveners appeal from the 
judgment of said court, overruling their exception, and confirming 
said report. Appellants contend that the commissioner erred in 
failing to find that they are preferred creditors as to said sum of 
$4,782.89, and that the court erred in approving his finding, and in 
refusing to decree the sum of $4,282.89 (being said former amount, 
less expenses legitimately chargeable thereon) to be a trust fund 
in the hands of the superintendent of insurance for the payment of 
appellants’ claims, out of which they were entitled to payment in 
preference to other claims allowed in the third class. 

1. The United Masonic Benefit Association was a life insurance 
company on the assessment plan, organized, it would seem, under 
the law of 1887, Sess. Acts, p. 199. It is provided by that law that 
upon the dissolution of such a corporation “the superintendent of 
the insurance department shall take charge of its assets and affairs, 
and wind up the same, as now provided by law in case of life insur- 
ance companies:” Rev. St., 1889, § 5,862. By the general pro- 
visions in regard to the distribution of the assets of dissolved life — 
insirance companies, the assets are to be applied—First, to the pay- 
ment of the expenses of winding up the concern; second, to the 
payment of all taxes; and, third to the payment of death losses and 
matured policy claims: Rev. St., 1889, §5,948. No preference is 
given by this section of the statute. On the contrary, the idea of 
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preference is excluded, by placing all death losses in the same class, 
in order that they may all be treated alike, i. e., be paid in the same 
proportion out of the assets. And by section 5,934, id., it is pro- 
vided in case of dissolution, that the superintendent shall reduce 
all the securities of such company on deposit with him to money, 
and “apply the same less the expenses herein provided for, to the 
liquidation of policy claims, pro rata.” It is manifest from this 
legislation that it was the intention of the legislature to put all 
claims for death losses matured at the time of the dissolution of the 
company, and remaining unpaid, on the same footing; and it is 
made the duty of the superintendent, out of the assets of such dis- 
solved company then in his hands, or that may come into them by 
virtue of the proceeding dissolving the corporation, after first pay- 
ing the expenses of the administration of its affairs and taxes upon 
its property, to distribute the remainder, if there be not enough to 
pay the death losses in full, among the claimants for such losses, 
pro rata; and so we held in Ellerbe vs. Aid Ass’n (106 Mo., 13). 
The ruling in that case is decisive of this, as we cannot see how, 
under these statutory provisions, it is possible to hold otherwise. 

2. The fund in bank to the credit of the company was a part of 
the general assets of the company. Although collected upon 
an assessment made to raise a fund for the payment of interveners’ 
loss among others, it was never set apart for that purpose, in any 
way, but was on deposit to the general credit of the company, and 
came to the hands of the superintendent impressed with no trust 
in favor of the interveners. Nor have the interveners in this as 
strong an equity for a preference as in the former case; for there it 
appears that the old company agreed, upon the death of its mem- 
ber, to make an assessment, and that the beneficiary should receive 
75 cents out of every dollar that should be collected by such assess- 
ment. Here the old company only promised, in case of death, to 
pay so much for each member of the division, according to the 
several classes in which it was divided. If, in the former case, there 
was no setting aside of the particular fund to pay the inter- 
veners’ loss, there was, at least, a promise to apply that fund to the 
payment of such loss. But here there is no setting aside of the fund 
in question for the payment of interveners’ loss, nor even a promise 
to do so; and if we found it impossible to recognize the interveners 
equity in the former case, in the teeth of the statutory provisions 
cited, we certuinly cannot do so in this. 

3. There is nothing in the suggestion that this legislation impairs 
the obligation of the contract in either case. The right of the in- 
terveners to share in the assets of the dissolved corporation exists 
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by virtue of the membership of the deceased at the time of his 
death in the company dissolved. The law of its existence is a part 
of all its contracts with its members. When the members of the 
old company became members of the new, they voluntarily sub- 
jected themslvés, and their contract with the old company, to the 
law governing the organization of the new association. From the 
time of such voluntary reorganization, the law which authorized it 
became a part of their contract with the newly-organized associa- 
tion, and by it they agree to be governed. The judgment of the 
circuit court is affirmed. All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FIRST CONGREGATIONAL CHURCH OF ROCKLAND 


v8. 


HOLYOKE MUT. FIRE INS. CO. | 
SPRINGFIELD FIRE & MARINE INS. CO. | 
| 

J 


SUN FIRE OFFICE. 


QUINCY MUT. FIRE INS. CO. 


FITCHBURG MUT. FIRE INS. CO. 
NORTH BRITISH & MERCANTILE INS, CO.* 


The insured church was burned from a naphtha torch which had been used, 
for nearly a month by a painter burning off old paint preparatory to 
repainting. 

Held, That this was an alteration of *‘ the situation on circumstances affecting 
the risk ”’ within the meaning of a policy prohibition. 

Held, That where the trustees who had hired the painter saw him repeatedly 
burning off the paint, any increased of risk was within the knowledge 
and consent of insured. 

Held, That such use of naphtha on the outside of the building was use ‘on 
the premises”? within a policy prohibition against its keeping or use. 
Held, That the only proper question for a jury was whether such use and 
change in condition was in the course of reasonable and proper repairs, 
and a tinding that this was the ordinary method of removing;paint was 

not an answer in the affirmative. 

Expert evidence is admissible to show that rates would be higher in the case 
of such use of naphtha, but not to show the effect of such use as regards 
danger from fire. 


Expert evidence is admissible as to the proper and usual method of removing 
paint from a building. 


It was in the discretion of the court to exclude the question whether the 
sheathing of the church was burned by use of the torch. 


eh Ch CTC CE hv 


* Decision rendered, March 17, 1893. 
VOL. XXTI.—29, 





450 Supreme Judicial Court of Massachusetts. [ June, 


Gaston & Wurrney, for Plaintiff. 

Auten, Lone & Hemenway, for Defendants, Holyoke Mut. Fire Ins. 
Co. and other companies. 

Know tron, J. 

The policies of insurance sued on in these six cases are all alike 
in containing pruvisions which are relied on in defense, and which 
are as follows:— 

This policy shall be void if, * * * without the assent in writing or in print 
of the company, * * * the situation or circumstances affecting the risk shall, 
by or with the knowledge, advice, agency, or consent of the insured, be so 
altered as to cause an increase of such risk; * * * or if camphene, benzine, 
naphtha, or other chemical oils or burning fluids shall be kept or used by the 
insured on the premises insured, except that what is known as refined petro- 
leum, kerosene, or coal oil may be used for lighting, etc. ‘ 

The property insured was a church edifice built of wood, not 
clapboarded, but sheathed horizontally with grooved and tongued 
sheathing, closely matched together, and painted and sanded on the 
outside. The paint had peeled and curled, and at the time of the 
fire the plaintiff was repainting the building. Three trustees had 
“the control and care of all the real estate belonging to the 
church,” and were authorized to provide for its insurance and 
repairs. They arranged with one Gilson, a painter, to paint the 
outside of the building by the day at the rate of $3 per day for 
himself, and $2.75 per day for his men, the trustees furnishing the 
paint stock, and he furnishing his own brushes, ladders, and other 
tools of trade. It was also arranged that he was to burn off the old 
paint with a torch or some such implement, preparatory to re- 
painting. He procured for the purpose a naphtha torch so made 
‘as to hold a quart or more of naphtha, with a handle at one side of 
the receptacle, and a tube extending out on the opposite side, 
through which a flame could be emitted, produced by the gas from 
the naphtha and compressed air. It could be made to send this 
flame out in a straight line about two feet, and when in use it 
made a noise “similar to a steam engine.” The flame could be 
regulated by a thumb screw so as to extend not more than six or 
eight inches beyond the end of the tube, and the torch was used by 
holding it in the left hand, and passing it along, so that the flame 
from the tube would blister or burn the paint, which could then 
easily be scraped off. The evidence tended to show that the 
trustees knew that Gilson was to burn off the paint, and left it to 
him to determine exactly in what way he would do it. One or 
more of them saw the torch which was used before he began to 
use it, and they repeatedly saw him using it before the fire. When 
the work had been going on about four weeks, the torch, according 
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to the testimony, having been used daily during all the working 
days, the building caught fire on the edge of a board where there 
was a crack and where the torch had just been used, and was 
entirely consumed. This was on the 16th dav of July, 1890, and 
there was evidence that the weather was hot, and the boards very 
dry. There was also evidence that, as a protection against fire, a 
pail of water was kept on hand while the work was going on. The 
evidence tended strongly to show that the danger of a conflagra- 
tion was greatly increased by the use of the naphtha torch on the 
dry, inflammable, soft pine boards, with their shrunken joints. If 
the risk was increased by tke use of the torch, it seems, on the un- 
disputed facts, that it was by the agency and with the knowledge 
and consent of the insured, for the officers represented the plaintiff 
in the management of the property, and saw the torch in use, and 
they authorized the use of it before the work was begun: Bank vs. 
Cushman, 121 Mass., 490. Gilson was their agent, acting in the 
exercise of his discretion and with full authority in procuring and 
using the naphtha, and on the uncontradicted evidence the use of 
naphtha by him was a use of it by the insured, within the meaning 
of the provision quoted from the policies. Was a change of this 
kind increasing the risk, with the knowledge, agency, and consent 
of the insured, an alteration of “the situation or circumstances 
affecting the risk,” within the meaning of those words in the poli- 
cies? These words imply something of duration, and a casual 
change of a temporary character would not ordinarily render the 
policy void under this provision. But this change had existed con- 
tinuously during the working hours of every day for nearly a month, 
and the work was not nearly done when it was interrupted by the 
fire. We are of opinion that the change of the condition was suffi- 
ciently long continued to be deemed a change in “the situation or 
circumstances affecting the risk.” In the case of Lyman vs. Insur- 
ance Co. (4 Allen, 329), it was held that an alteration of a building 
which increased the risk for three weeks was enough to render the 
policy void under a similar clause. 

We find no evidence that naphtha was kept on the premises. 
The word “kept,” as used in the policy, implies a use of the prem- 
ises as a place of deposit for the prohibited articles for a consid- 
erable period of time: See Williams vs. Insurance Co., 31 Me., 219; 
O’Niel vs. Insurance Co., 3 N. Y., 122; Williams vs. Insurance Co., 
54 N. Y., 569; Mears vs. Insurance Co., 92 Pa. St., 15; Putnam vs. 
Insurance Co., 18 Blatchf., 368. For nearly four weeks naphtha 
was used within a few inches of the outer wall of the building to 
produce the flame which was brought in contact with the building. 
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It would be a narrow and unreasonable construction of the policies, 
in reference to the purposes for which the words were inserted, to 
say that the use of naphtha was not “on the premises,” because 
while in liquid form it was a few inches outside of the wall, when it 
was made to produce an effect directly on the premises by burning 
it in the form of gas, and directing it against the building. 

On the undisputed facts, as stated in the bill of exceptions, the 
only ground on which the plaintiff could fairly ask to present a 
question to the jury is that the use of the naphtha and the change 
in conditions affecting the risk occurred through making ordinary 
repairs in a reasonable and proper way, and thai in the provisions 
quoted from the policies there is an implied exception of what is 
done in making ordinary repairs. It is generally held that such 
provisions are not intended to prevent the making of necessary 
repairs, and the use of such means as are reasonably required for 
that purpose: O’Niel vs. Insurance Co., 3 N. Y., 122; Dobson vs. 
Sotheby, Moody & M., 90; Franklin F. Ins. Co. vs. Chicago Ice Co., 
36 Md., 102; Billings vs. Insurance Co., 20 Conn., 139; Mears vs. 
Insurance Co., 92 Pa. St., 15; Williams vs. Insurance Uo., 31 Me., 
219; Putnam vs. Insurance Co., 18 Blatchf., 368. Both parties to a 
contract for insurance must be presumed to expect that the prop- 
erty will be preserved and kept in a proper condition by making 
repairs upon it. Policies on buildings are often issued for a term 
of five years or more. The making of ordinary repairs in a reasona- 
ble way may sometimes increase the risk, more or less, while the 
work is going on, or involve the use of an article whose use in a 
business carried on in the building is prohibited by the policy. In 
the absence of an express stipulation to that effect, a contract of 
insurance should not be held to forbid the making of ordinary 
repairs in a reasonably safe way, and provisions like these we are 
considering should not be dzemed to apply to an increase of risk, 
or to a use of an article necessary for the preservation of the prop- 
erty. We are therefore of opinion that if the use of naphtha at the 
time, and in the manner in which it was used, was reasonable and 
proper, in the repair of the building, having reference to the danger 
of fire as well as to other considerations, it would not render the 
policies void. 

But the questions submitted to the jury on the answers to which 
verdicts were ordered for the plaintiff did not sufficiently. present 
the matters of fact in issue. The only question bearing on the most 
vital part of the issue was as follows: “Was the method used the 
method ordinarily pursued to remove paint on the outside of a 
building, preparatory to scraping it offto repaint it?” The verdicts 





1893.] First Congregational Church vs. Insurance Companies. 453 


rendered on an affirmative answer to this question assumed that the 
removal of the paint from this building was reasonably necessary to 
the repair of the building. It also assumed that this building, in 
reference to the danger from moving the flaming torch all over its 
external surface, was like ordinary buildings. Many buildings are 
built of brick, and painted on the outer walls. Many others are 
clapboarded in such a way as to make a very close, tight covering. 
If this is the method ordinarily pursued when paint is to be re- 
moved from the outside of a building, it does not follow that it is 
ordinarily pursued when the building is covered with soft pine 
sheathing, tongued and grooved, and put on horizontally, and when, 
at the time of doing the work, the weather is very hot and dry, 
and the boards shrunken so that in some places there are cracks. 
Gilson testified that,‘although he had been a house painter in 
Rockland twenty-five years, he had never burned off paint from the 
outside of a building before. The architect who was consulted by 
the plaintiff in regard to repairs advised removing the old paint by 
the application of a paint remover, which was a preparation to be 
applied by a brush or a sponge. The use of naphtha and the in- 
crease of risk by an alteration of the circumstances affecting it were 
permitted under the implied exception only when reasonably re- 
quired for the making of repairs. If it was unreasonable to use 
naphtha under the circumstances, at the time and in the manner 
disclosed by the evidence, the use was not within the exception, 
and the policies were avoided. The question for the jury was 
whether the defendants, if familiar with the condition of the build- 
ing and the methods usually adopted in making repairs, should have 
contemplated when they issued the policies that the plaintiff corpor- 
ation would burn off the paint at such a time and in such a way as 
it did. Was such a use of naphtha a reasonably safe and proper 
way of making repairs on this building, under the circumstances? 
The questions submitted to the jury were not equivalent to these. 

As bearing on the question whether the use of a naphtha torch 
would increase the risk, the defendants might show, if they could, 
by an expert, in regard to the rates of premium for fire insurance, 
that the rates on a building whose paint was to be removed from 
the outside by the use of such a torch would be higher than if there 
was to be no such use. The relative rates usual for insurance 
under different circumstances are treated as facts which a jury may 
consider in determining the degree of the risk: Luce vs. Insurance 
Co., 105 Mass., 297-301; Webber vs. Railroad, 2 Metc. (Mass.), 147; 
Cornish vs. Insurance Co., 74 N. Y., 295; Hartman vs. Insurance Co., 
21 Pa. St., 466; Insurance Co. vs. Rowland, 66 Md., 237. 
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The other question to the witness Page, which called for his opinion 
as an expert as to the actual effect of the use of naphtha in refer- 
ence to danger from fire, was incompetent: Lyman vs. Insurance 
Co., 14 Allen, 329. 

The testimony of experts in regard to the proper and usual way 
of removing paint was rightly admitted. It was within the discre- 
tion of the court to exclude the question “whether the sheathing 
of the church was burned by the use of the torch.” It might have 
caught fire in such a way as would have no tendency to show that 
the use of the torch was an unreasonable and improper method of 
making repairs. On the other hand, the circumstances may have 
been such as to make it a proper fact for the consideration of the 
jury. It is largely within the discretion of the court to determine 
how far to go into the trial of collateral issues. Verdicts set aside. 


COURT OF APPEALS OF KENTUCKY. 


RICHARDSON 
_ v8. 


MUTUAL LIFE INS. CO., or Kentucky.* 


A custom of the company to accept premiums within thirty days after they 
became due cannot be claimed as a waiver of prompt payment, where the 
— provides that it shall be void if payment be not made on the day 
when due. 


The policy provided that, after the payment of two premiums, a rebate might 
be used on the third premium, either as a credit or to extend the time 
of payment. The insured was voluntarily offered a rebate on the second 
premium before payment, with notice of forfeiture if payment was not 
made when due. 


Held, That the insured was not entitled to the benefit of the rebate until the 
balance was paid, and non-payment worked a forfeiture. 


W. C. Anperson, Smratt & Boprey, and Wma. Linpsay, /vr 
Appellant. 

Wituram Mix and Humpurey & Davis, for Appellee. 

Pryor, J. 

The appellee issued an insurance policy on the life of E. T. Rich- 
ardson for the benefit of the appellant, who was his wife. The 
premium to be paid each year, on or before the 22d of February, 
was $413. One of the premiums (the first) was paid, and a short 
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time after the second premium became due Richardson died. He 
had been notified that the second premium would fall due, and that 
he was entitled to a credit on it by reason of a dividend of $42.10. 
He died on the 29th of February, several days after the second pre- 
mium should have been paid. He attempted to borrow the money 
to meet the payment, but failed. His policy was canceled on the 
books of the company by reason of the non-payment, and the 
beneficiary of the policy having tendered the premium to the com- 
pany after her husband’s death, and the company declining to pay 
the policy, this action was brought to recover the amount of the in- 
surance. The ground of recovery is that it was the custom of the 
company to waive the prompt payment of premiums, and to accept 
them within thirty days after they became due,—a fact known to 
the insured. Further, that the company had elected not to cancel 
the policy, and was applying to the premium due the $42 of profits 
that had been set apart for that purpose. That the company had 
indulged its patrons by accepting the payment of the premiums 
long after they had become due affords no argument in favor of the 
recovery in a case like this. Doubtless, if the insured had been a 
well man or in good health at any time within a reasonable period 
after the premium matured, the company would have received the 
money and restored the policy; but the mere indulgence ‘to those 
insured ought not to affect the written contract, or require the com- 
pany to accept the premium after its maturity, when the insured is 
in bad health, and perhaps in a dying condition. The insured was 
in bed, sick, when the application for indulgence was made by his 
agent, Anderson, and died in a few days after. The fact of his ill- 
ness was unknown at that time to both Anderson and the company, 
but it is apparent, if Anderson had tendered the money on that 
day, it would have been received, or the policy would have been 
restored if the insured had recovered his health, and made an offer 
to pay within a reasonable time. Such indulgence, it seems to us, 
should not prejudice the company or relieve the insured from the 
necessity of complying with his contract. What is this contract? 
It reads:— 

In consideration of the sum of four hundred and thirteen dollars and 
cents, and of the like sum to be paid on or before the 22d of February in 
every year during the continuance of this contract, do insure the life of E. T. 
Richardson in the sum of ten thousand dollars for the term of his natural life, 
etc., but, in case of default of the payment of any annual premium on the day 
it falls due, the policy shall become void, and insurance shall cease. 

This contract was to last during the life of the insured, but was 
subject to be defeated by a failure to comply with its terms. This 
court has, in effect, in the cases of Insurance Co. vs. Grigsby (10 
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Bush, 310) and Montgomery vs. Insurance Co. (14 Bush, 51) held 
that the payment of the premiums was a condition precedent to the 
continuance of the risk; and while some of the cases referred to by 
counsel determine that the payment is a condition subsequent, the 
non-performance of which may incur a forfeiture, or may not, 
according to circumstances, we are not disposed to follow them, and 
for the reason that the contract of insurance by its plain terms ends 
the liability on the part ot the company upon the failure to pay. It 
is true this provision of the policy in regard to non-paymeat may 
be waived by the company, but there is nothing in this case show- 
ing a waiver, but an effort on the part of the company to enable the 
insured to restore his lost rights, if within his power. Again, it is 
provided by this policy that, after the payment of two premiums, 
the assured can use the rebate on the third premium either as a 
credit upon it, or as extending the policy for a definite length of 
time. The insured had not paid the second premium, and was not 
entitled to the rebate ; still the company offered to give him the 
rebate on the second premium, and wrote the insured to that effect, 
with the notice that, “if the premium was not paid on or before the 
day it matured, the policy would terminate, except as provided in 
the by-laws, after two annual premiums have been paid in cash, and 
can be revived only by the consent of the company.” No payment 
was made, and the policy was canceled on the books of the company. 
Munwellin testifies that the policy was canceled on the 23d of Feb- 
ruary, 1888; and this was not a mere opinion of his “that the fail- 
ure to pay amounted to a cancellation,’ but he states the policy 
was canceled on the books of the company. It seems to us to ad- 
judge the appellee to have been a member of the company at his 
death, from the facts before us, would be to dispense with the 
necessity of paying premiums as they become due, and require the 
company to pay the insurance money, in the face of an express 
stipulation to the contrary. The judgment below is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 





ST. PAUL FIRE AND MARINE INS. CoO. 
v8. 


KIDD kr At.* 


Where the special conditions of a form written into the policy are inconsistent 
with the retention of the right of subrogation as elsewhere provided, and 
are intended to give the insured the sole benefit in case of loss of any 
remedy against a transportation company, the subrogation clause must 
give way. 

Wattace, C. J. 

The plaintiff in error was the defendant in the court below. it 
was sued by the plaintiffs upon its policy of fire insurance issued to 
them. The action was tried before a jury, and the judge, upon a 
statement of facts agreed to by the parties and which presented 
merely questions of law, directed a verdict for the plaintiffs. The 
defendant excepted and has assigned error of that ruling. 

An open policy was issued by the defendant, May 22, 1890, 
insuring the plaintiffs in the sum of $3,000, on account of whom it 
may concern, loss, if any, payable to them for the term of one year, 
on spirits, whiskies, etc., and packages containing the same, while 
in transportation in the state of Illinois and elsewhere on railroads 
or on ferryboats to destination in another state. It contains the 
following clauses, among others:— 

This policy to be liable only for excess of value above $20 per barrel, which 
will be deducted from all losses before presentation of claim. It is understood 
that the transportation companies may limit their liability to the insured to 
$20 per barrel on goods shipped under this policy, and the said insured may, 
in the case of loss, collect said sum from said companies and release the same 
from all liability without affecting the liability of the insurer. 

These clauses were inserted in an ordinary cargo policy adapted 
to marine insurance, by attaching a form to the policy. The policy 
reads that the property is insured “as per form attached.” The 
body of the policy contains the following conditions:— 

Should any loss or damage under this policy be occasioned by any other 
vessel, person or persons in such a manner that such other vessel, or the 
owners thereof, or such person or persons should be liable therefor, then all 
claims for such losses and for damage shall be assigned over to this company 
and shall inure to its benefit, in proportion to the amount of such loss sus- 
tained by them; that is to say, the amount of such loss shall be satisfied and 
paid out of what shall be recovered by such claimants in the same proportion 


* Opinion filed, April, 1893. 
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(according to such amount) as the losses sustained by other sufferers shall be 
paid out of said recovery. 

October 18, 1890, the plaintiffs shipped at Peoria, Llinois, for 
transportation to them at New York, over the railroad of the New 
York, Chicago & St. Louis R. R. Company, and the railroad of the 
Delaware, Lackawanna & Western R. R. Company, certain spirits, of 
which sixty-three barrels, of the value of $6,349.03, were destroyed 
by fire October 17, 1890, and became a total loss, while in the 
course of transportation on the railway of the New York, Chicago 
& St. Louis R. R. Company. The plaintiffs shipped the spirits pur- 
suant tv a bill of lading received by them from the railroad compa- 
nies, which, among other things, contained the following condition: 

In case of loss or damage of any goods named in this bill of lading for which 
these companies may be liable, it is agreed and understood that they may 
have the benefit of any insurance effected by or on account of the owner of 
said goods. 

The fire occurred solely through the negligence of the New York, 
Chicago & St. Louis Railroad Company. Thereafter due notice of 
the loss was given to the defendant and proofs of loss were made 
and presented .to it conformably to the provisions of the policy. 
The time for the payment of the loss had expired and the defend- 
ant had not paid the same at the time of the commencement of 
the suit. 

Upon these facts of the defense interposed by the defendant was 
that, by agreeing with the railroad company that it should have the 
benefit of the insurance, the plaintiffs destroyed the right of subro- 
gation reserved by the policy, and deprived defendant of any 
remedy against the transportation company for the loss, and con- 
sequently could not recover on the policy. In directing the jury 
to find a verdict for the plaintiffs the trial judge overruled this 
defense. 

We think there was no merit in the defense because the special 
conditions of the form written into the policy are inconsistent with 
the retention of the insurers’ ordinary right of subrogation, and are 
intended to give to the plaintiffs the sole and exclusive benefit in 
the event of a loss of any remedy against any transportation com- 
pany responsible therefor. If there is any collision between these 
conditions and the subrogation clause in the body of the policy, the 
latter must give way. The instrument, having been prepared by 
the defendant, is to be construed most strongly againt the defend- 
ant, if its provisions conflict: National Bank vs. Insurance Co., 95 U. 
S., 673. The form is expressly referred to in the policy as embody- 
ing the terms of the insurance, and is obviously designed to cover 
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a special class of risks to which many conditions in the policy do not 
attach. The terms supersede any inconsistent terms in the body of 
the policy: Chadsey vs. Guion, 97 N. Y., 333; Halpin vs. Insurance 
Co., 120 N. Y., 73; May on Insurance, Sec. 177, 3d Ed. 

By the first of the special clauses the risk is divided into two parts, 
in case of a loss, sothat the plaintffs are to bear it to the extent of $20 
per barrel, and the defendant is to bear it only as to the additional 
value; and by the second the plaintiffs are authorized to contract 
with every trarisportation company so as to release the carrier from 
liability for any loss applicable to the defendant’s part of the riske 
By the latter clause the plaintiffs are also authorized to release 
the carrier wholly upon collecting indemnity for the loss upon théir 
own part of the risk. Obviously it was quite immaterial to the 
defendant whether the plaintiffs in case of loss should collect their - 
part from the transportation company or not. If they were to do 
so the defendant would get nothing by it, nor could the defendant 
lose anything by the omission of the plaintiffs to collect. It is the 
manifest purpose of the provisions to give to the plaintiffs any 
indemnity for their own part of the loss which they may choose to 
require of the carrier; and it would be absurd to construe the pro- 
vision as intending to compel them to indemnify themselves. 

The language of the second clause does not in terms permit 
the plaintiff to release the transportation companies wholly from 
liability in advance of a loss; on the contrary, fairly interpreted, it 
contemplates that they shall not do so. It is usual for underwriters 
to insure the property at risk at something less than its full value 
in order that the insured shall have an interest in preventing loss, 
to guard against his carelessness or dishonesty: Angell, Fire and 
Life Insurance, Section 92. As the risk here, upon property while 
in transportation by carriers, was to be largely affected by the vigil- 
ance of the carriers, it was natural that the defendant should wish 
to compel the transportation companies, in the event of a loss, to 
bear some of the consequences. The clause contemplates that the 
transportation companies as well as the plaintiffs should bear the 
risk to the extent of $20 per barrel. We are not called upon to 
determine whether a breach of this condition by the plaintiffs would 
afford a defense to the action, because no defense has been inter- 
posed based upon the theory that the plaintiffs violated their agree- 
ment not to release the transportation companies before a loss. 
If they had a right to release the railroad company after a loss, 
without accounting to the defendant, the defendant has not been 
injured in its right of recourse by subrogation. 

The judgment is affirmed. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


COLBY 
v8. 


PARKERSBURG INS. CO.* 


A policy of fire insurance insures A in a given sum, part of it on one prop- 
erty, part on another, loss payable to B “ mortgagee, as his interest may 
appear.” B’s mortgage covers only one of the properties insured. B 
may sue on the policy in his own name, and recover total loss on both 
properties, not exceeding his debt, notwithstanding his mortgage covers 
only one of the properties insured. 


Merrick & Surru, for Plaintiff in Error. 
Van Wingte & Amster, for Defendant in Error. 
‘ Brannon, J. 

In an action by Colby against the Parkersburg Insurance Com- 
pany Colby recovered judgment, and the company sued out this 
writ of error. The policy of insurance on which the action was 
brought insured in the sum of $1,000 Law, Hatch & Co. against loss 
by fire,—$333.33 upon an engine, boiler, machmery, and tools in a 
building occupied for the manufacture of furniture; and $666.66 on 
stock manufactured, materials and supplies, raw, wrought, and in 
process, in said building. The policy, while in the name of and in- 
suring Law, Hatch & Co., the owners of the property insured, con- 
tained the clause that the insurance money should be “ payable, in 
case of loss, to W. M. Colby, mortgagee, as his interest may appear.” 
This clause furnishes the ground of contention in the case. Colby 
held a mortgage for $8,000, given by Law, Hatch & Co. upon the 
land aud buildings and fixtures thereon. It plainly did not cover 
the personal property in the way of stock and material on hand, 
though I think it did cover the engine, boiler, and machinery, 
because they, being used in the building in manufacturing, would 
be fixtures, and part of the realty, and also because fixtures are 
named in the mortgage: McFadden vs. Crawford, 36 W. Va., 671. 
In the adjustment of the loss by fire $167.12 was set down for loss 
on the machinery, and $549 for loss on stock, material, etc., and 
Colby recovered for the total of both sums; and the company con- 
tends that he cannot recover anything, or at most can recover only 
for the loss on machinery, and nothing for the loss on the stock and 
materials, because it is personal property, not covered by the mort- 
gage, and thus Colby had nv interest in that part of the property 
“¥ Decision rendered, April 1, 1893. SyllabusbytheGourt == SS 
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insured,—suffered no loss as to it; that a party to recover must 
have an interest—an insurable interest—in the thing insured, other- 
wise the policy is void. That a party insuring property against fire 
must have an insurable interest in the property at the time of the 
issue of the policy, and also at the time of the loss, such as would 
bring damage to him in case of its injury or destruction by fire is 
settled law of insurance: Sheppard vs. Insurance Co., 21 W. Va., 
368. In this case the parties taking out the policy, Law, Hatch & 
Co., comply with this requirement, since they owned all the prop- 
erty insured. But it is said that is not enough; that Colby, too, 
must have an insurable interest in the thing insured. That may 
not be so clear. Law, Hatch & Co. might, under most of the cases, 
have had the policy to direct payment to Colby, though he had no 
interest by mortgage or otherwise, and he could have sued upon 
it,—a fact proving that it was unnecessary for him to have such in- 
terest merely in order to be named as payee, though, were he’ tak- 
ing a policy himself as mortgagee, his mortgage must cover the 
property insured. But though to be named in the policy as payee 
he need not have had an interest in the property, yet that does not 
solve the question in this cause, because the policy does not merely 
direct payment in case of loss to Colby, but annexes the words, 
“mortgagee, as his interest may appear,” not even simply saying 
‘‘as his interest may appear,” but as his interest may appear as 
mortgagee. What do those words making it payable to Colby, 
“mortgagee, as his interest may appear,” mean? Do they mean 
that if Colby be a general creditor of Law, Hatch & Co., irrespective 
of and outside the mortgage (and he was), such an interest would 
entitle him to payment? I think not, because there is the word 
“mortgagee,” telling us that he must have an interest in the char- 
acter of mortgagee. That being so, are we not compelled to then 
inquire what are his rights as a mortgagee? What property cov- 
ered by his mortgage has been injured, entailing loss on him? I 
incline to think so. When we do so inquire, we find his mortgage 
covers only a portion of the property insured. The fire has not in- 
jured him as to other property, because he had no kind of interest 
init. The policy itself demands, as a requisite of payment to him, 
that at the date of loss he show an interest. An interest in what? 
Why, in the property insured. The view that the interest is inter- 
est in the property insured is sustained by the case of Pitney vs. 
Insurance Co. (65 N. Y., 6), holding that a policy requiring loss to 
be paid to a mortgagee “as his interest may appear” imports own- 
ership in the property insured. The parties, in issuing and receiv- 
ing the policy, knew that in the event of loss so much would be 
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assessed for machinery, so much on stock, and the mortgagee would 
get that part assessed for loss sustained by bim as mortgagee in the 
loss of the property included in his mortgage. In a Michigan case 
involving a policy like this, issued to Headly, insuring different 
properties in different sums, payable, in event of loss, to executors 
of the estate of Ira Davenport,as mortgagees,” as their interest may 
appear,” and a mortgage covered only a part of the property, it was 
held that the executors could not sue, their interest being only on a 
part of the property; and as the insured, Headly, had some inter- 
est, a single insurance policy could not be split up into different 
actions: Insurance Co. vs. Davenport, 37 Mich., 609, followed in 
Thatch vs. Insurance Co., 11 Ins. L. J., 199. So loss payable “to 
J. F. to the extent of his mortgage interest,” held not an assign- 
ment, and J. F. could not sue, though loss did not exceed his mort- 
gage: Insurance Co. vs. Felrath, 77 Ala., 194. No pointedly ad- 
verse decisions are cited. It is difficult for me to see how in such 
case as this, Colby having a mortgage on only part of the property, 
can yet recover for the loss ofall. It would at the same time seem 
not entirely clear that the Michigan decision, wholly excluding him 
from suit, is tenable. That court says that in such a policy the in- 
terests of Law, Hatch & Co. and Colby are several, not joint. If so, 
each could sue, because, where an instrument confers upon two per- 
sons several or separate rights, each may sue, just as, where it im- 
poses on two persons separate obligations, each may sued: 3 Rob. 
Pr. (New), 91; 1 Pars. Cont., 13. This view, which would allow each 
to sue, and recover his share, is not without force. . 

Another view entertained by the majority of the court, as nearly 
as I can express it, is that the words, “as his interest may appear,” 
do not refer to Colby’s interest in the property, but to the amount 
of his mortgage debt; if, at the loss, his debt had been paid, he 
would have no interest; if still unpaid, he would get all the com- 
pensation for all the loss, not exceeding, however, his debt; that ‘it 
makes no difference that the property covered by the mortgage and 
loss is only a part of the total loss, and not adequate to pay the 
debt, the whole loss from all the property shall go on the debt; it 
was the debt,under the mortgage designed to be secured; that Law, 
Hatch & Co. took the policy as in itself additional security for the 
mortgage debt, with the consent of the company; and the majority 
cite the case of Miller vs. Insurance Co. (12 W. Va., 116), holding 
that in the interpretation of a policy of insurance it ought to be 
liberally construed, and read most strongly against the company, 
so as to make good the indemnity to the party losing, as such 
was the object of the parties in the issue of the policy. 
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The plaintiff also contends that he is entitled to recover as as- 
signee of the whole loss. This position is not very clearly stated. 
The theory is based, in addition to the said clause in the policy 
above discussed, upon the intention of the parties as manifested by 
their acts. The policy was in Colby’s possession at the date of the 
tire, indicating an equitable assignment. Now, as I view it, this has 
no force. The deposit of the policy with Colby was before the loss. 
It is equivocal in effect. It may be explained, not on the theory of 
assignment of the whole right under it, or intention to assign, but 
because Colby had a partial interest under it, and would have as 
much right to its custody as Law, Hatch & Co., and reasonably 
would be fuund in possession of it. And to strengthen this view 
Colby and Hatch were examined, and they make no claim that any 
assignment was agreed upon or made. Haich says Colby is entitled 
to the money, but does not say how. This is his opinion only, and 
his desire, but does not fix the legal right. As I have said, the de- 
posit of the policy was before loss. It could not be an assignment 
without consent of the company. If it was it avoided the policy 
under its conditions. 

It is claimed that an adjustment of the loss by this company, 
along with numerous others insuring thé property, entitles the 
plaintiff to recover. I think there was an adjustment; but a mere 
adjustment, unless accepted by the company with a promise of pay- 
ment according to it, will not estop the insurer from denying his 
liability. It is a mere step to ascertain and fix the amount of the 
loss. There was no promise of payment. It is said Colby was‘ 
present at the adjustment. So was Hatch. That does not show 
any estoppel to deny liability; any promise to pay, or to whom 
payment was to be made. All that then took place was the fixing 
the amount. The adjustment does not fix the liability in and of it- 
self, without promise of payment: Levy vs. Insurance Co., 10 W. 
Va., 563; 2 Wood, Ins., §§ 450, 482. But that adjustment, if it even 
fixed liability on the company (which it does not do), does not 
settle the vexed question we have under consideration; that is, 
which is entitled to sue, Colby or Law, Hatch & Co., or whether 
Colby can sue at all, or, still more, whether all or only a part of the 
loss goes to Colby. It is made out in the name of Law, Hatch & 
Co., not Colby, and is silent as to Colby; and therefore, so far as 
this argues, is against Colby’s right, though I attribute no import- 
ance to it on this question either way. 

It is claimed by the defense that there was no binding proof of 
loss. The proof was not objected to by the company, and, more- 
over, the adjustment waived that: Levy vs. Insurance Co., 10 W. 





464 Supreme Court of Iowa. [ June, 


Va., 560. It is claimed by the defense also that Colby had no right, 
because his mortgage debt has been paid. This is based on a 
memorandum appearing at the foot of the mortgage, uncertified and 
unproven, signed by Colby, stating that it had been paid. The 
copy of the mortgage is proven asa true copy, but not this memo- 
randum. It is not evidence. Besides, Hatch, one of the mortgagors, 
and Colby, both give evidence that it remained unpaid. My own 
opinion, as a matter of law, is that the plaintiff, if he can recover, 
can recover only the sum assessed for loss to the property covered 
by his mortgage; but I must admit that the decision of the majority 
attains justice, especially as Hatch, of the firm of Law, Hatch & Co., 
declares on oath that Colby is entitled to it, thus giving his consent. 
We cannot shut our eyes to the fact that the company did insure 
the property, and that a loss took place fully up to the amount found 
by the adjusters, and that no dispute of loss or amount appears in 
the case, and the company is only compelled to do by this judgment 
what it stipulated to do. The judgment is affirmed. 


SUPREME COURT OF IOWA. 


GARBUTT 
vs. 


CITIZENS’ LIFE & ENDOWMENT ASS’N.* 


Where a benevolent association received dues that were past due, and at the 
same time informed the insured by letter that the association had re- 
instated him provided he was in good health, this was not a waiver of 
forfeiture where the insured was seriously,sick at time of payment and 
died a few days later. 


The policy required notice of dues to be sent to the addresses of members as 
they appeared on the books. The name of the member was not on the 
books, but notice was sent to her husband who was also a member. 


Held, That the policy could not be forfeited for nonpayment of dues, when it 
did not appear that any knowledge of the required payment had reached 
insured. 


Ernest C. Herrics, for Appellant. 
M. Wakerietp, for Appellee. 
Rorurocr, J 
It is not necessary to set out the pleadings in full. We wili state 
what we regard as the material facts which are admitted by the 


* Decision rendered, Jan. 23, 1892. 
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demurrer to the answer. The benefit certificate was issued to the 
plaintiff and John Garbutt on the 29th day of May, 1886, and was 
in the suin of $2,500. It recites that $20 was in hand paid by the 
insured, and there is an obligation to pay assessments for death 
losses, and in consideration of the payment the plaintiff and John 
Garbutt were constituted members of the association. The lan- 
guage in reference to their membership is important. It is as 
follows:— 

John Garbutt and Lottie Garbutt have this day been admitted as members, 
* * * and are entitled to all the benefits and advantages of fellow-members 
named in the rules of the association, and to a benefit in case of the death of 
either party, while a member of this association, in the amount of such sum 


as may be collected from an assessment made upon all members according to 
the policies held by each, less 10 per cent. 


Among the conditions of the certificate or policy are the 
following :— 

Conditions: The persons to whom this policy is issued agree to pay to the 
association an annual due of $4.50 on the 1st day of November in each year 
hereafter. Three annual dues only are required on this policy: providing, 
however, that the waiving of annual dues shall in no way be construed to 
waive any payment of assessments for death losses; that, if these assessments 
for annual dues are not received by this association within sixty days from 
date of notice, then this policy shall be null and void and of no effect. A 
printed or written notice directed to the address of each member as they ap- 
pear on the books of the association, and forwarded as aforesaid, shall be 
deemed legal notice. No alteration of the terms of this contract shall be 
valid, and no forfeiture thereunder shall be waived, unless such alteration or 
waiver shall be in writing, and signed by general manager and no other officer 
of the association. No agent of this association has authority to make, alter, 
or discharge contracts, waive forfeiture, extend credit, or grant permits. 


The plaintiff's name did not appear on the books of the company. 
A written notice directed to the address of John Garbutt was mailed 
to him in proper time, advising him of the fact that the annual 
dues must be paid by November 1, 1886. The plaintiff herein had 
no knowledge that said notice was received by John Garbutt, and 
the annual dues were not paid. After the 1st day of January, 1887, 
the defendant assessed the plaintiff and John Garbutt for a death 
loss, and sent the notice of assessment from Cherokee, Iowa, the 
place of business of the defendant, to the residence of the insured 
at Sycamore, IIl., and addressed to John Garbutt. The amount of 
money necessary to pay the assessment was sent by mail to the 
company at Cherokee, and was received on the 9th day of February, 
1887, and was receipted upon a postal-card addressed to “John 


Garbutt, Sycamore, Illinois.” The receipt upon the card is in 
these words:— 
Vor. XXII.—30. 
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Office of Citizens’ Life and Endowment Association. Cherokee, Iowa, Feb- 
ruary 9, 1887. Received of the person whose name appears on the address 
side of this card the sum of $1.80 in payment of assessment No. 3, upon cer- 
tificate No. 854, in class A of said association. Your annual dues of $4.50 is 
not yet paid. [Signed] Ep. MILLER, Secretary. 

Upon the receipt of this postal-card the insured sent the said 
sum of $4.50 to the company, and the same was receipted for by the 
company upon a postal-card addressed to John Garbutt, Sycamore, 
Til. The receipt is as follows:— 


Office of Citizens’ Life and Endowment Association, Cherokee, Iowa, Feb- 
ruary 15, 1887. Received of the person whose name is on the address side of 
this card the sum of $4.50, in payment of annual dues upon certificate No. 
854, in class A of said association. 

[Signed] Ep. MILLER, Secretary. Per S. 


At about the date of mailing this receipt to John Garbutt the de- 
fendant wrote and mailed a letter to him stating that the association 
had reinstated him on the books of the company, provided he and 
the plaintiff were both in usual good health at the time he wrote 
the letter sending the annual dues, February 14, 1887. This letter 
was not answered. John Garbutt died of consumption on the 8th 
day of March, 1887, after an illness of seven months, during three 
months of which time he was in the care of a physician. The 
company had no knowledge whatever of said sickness until it 
received notice of his death. 

The question to be determined upon these facts is, was the cer- 
tificate or policy forfeited by reason of the failure to pay the annual 
dues within the sixty days provided for by the policy? The princi- 
pal discussion by counsel is upon the question of waiver. It is 
claimed on the part of the appellant that because of the assessment 
of the death loss and the payment and the receipt of the money 
therefor, and the acceptance of the payment of the annual dues 
after the expiration of the sixty days, the defendant waived the 
delinquency, and elected to retain the plaintiff and John Garbutt as 
members of the company. But if the assessment for the death loss 
was made for a death which occurred before the annual dues were 
payable, and while the beneficiaries were not in default, the receipt 
of the assessment was not a waiver, because they were liable for 
the assessment notwithstanding their delinquency in the payment 
of the annual dues: Mandego vs. Association, 64 Iowa, 134. It is 
not stated in the pleadings when the death loss for which the 
assessment was made accrued. If the assessment, therefore, was 
claimed as a waiver, it should have been stated in the petition when 
the death loss occurred. If the plaintiff relied upon a waiver, she 
should have pleaded facts constituting a waiver; and, in our opin- 
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ion, the receipt of the annual dues does not constitute a waiver. If 
the payment had been received by the defendant unconditionally, 
the question would be different. But the beneficiaries were noti- 
fied, in effect, that the reinstatement was upon condition that the 
plaintiff and her husband were in good health. 

Something is claimed on behalf of appellant from the fact that 
the defendant received and retained the $4.50. But the answer 
shows that the company has been ready to return the money at all 
times since it had knowledge that John Garbutt was seriously out 
of health when it received the money. Many authorities are cited 
by counsel on the question of waiver of forfeitures of insurance poli- 
cies, but they are of no assistance in determining that question in 
this case. They are all based upon materially different facts from 
the case at bar. 

2. There is one other question presented by counsel which re- 
mains to be determined. It will be observed that plaintiff and 
John Garbutt were both members of the association in good 
standing until the alleged forfeiture by reason of their failure to 
pay the annual dues at the proper time. It further appears that 
the defendant was bound to send a written or printed notice or 
demand for the annual dues, “ directed to the address of each mem- 
ber as they appear on the books of the association;” and that, if 
the dues are not received by the association within sixty days from 
the date of the notice, the policy shall be void and of no effect. 
The name of the plaintiff was not entered on the books of the com- 
pany, and the defendant seeks to avoid liability upon the policy 
because her name was not entered upon the books. This was palpa- 
ble failure of the defendant to perform its duty towards its policy- 
holders. The only answer to this default which appears in 
argument of counsel for defendant is in this language: “The 
membership was entitled to notice of the dues and assessments. 
Such notices were to be sent to the membership address as the 
same appeared on the books of the association. No other address 
‘was required to appear. That was the construction given the con- 
tract by the parties. The plaintiff was not entitled to notice other 
than that sent to the address of John Garbutt, registered with the as- 
sociation.” This argument does not appear to us to be sound. There 
was Lo construction given by the parties as to whom notice should 
be sent. It was just as much the duty of the defendant to enter 
the name of the plaintiff as it was to enter that of John Garbutt. 
They were both members, and they had no knowledge of the man- 
ner in which defendant kept its books. They had a right to assume 
that both of their names were entered upon the books as members. 
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The defendant is insisting upon a forfeiture of the policy. In our 
opinion, there was no forfeiture, because the pleadings show that 
the plaintiff not only was not notified when payment of the annual 
dues would be required, but she had no knowledge of it from any 
source. At the time when she should have been notified John Gar- 
butt was afflicted with a fatal disease, and she had every incentive 
to pay all proper assessments, and there was no course of business 
by which auy construction was put upon the contract by the parties. 
So far as appears from the pleadings, the notice for the payment of 
the annual dues was the first notice sent by the company to the in- 
sured. We have thus reached the conclusion that there was no 
forfeiture of the policy upon the plainest of all legal principles, 
which is that one cannot be allowed to take advantage of his own 
failure to comply with a contract, and urge such failure as a reason 
for forfeiting the rights of the other party to the contract. The 
ruling of the district court upon the demurrer to the answer will 
be reversed. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO., or FREEPORT. 


QUEENS INS. CO., or LIVERPOOL. 
GERMAN FIRE INS. CO., or Prorra. $ 
v8. 
EDDY.* | 


Under the valued policy act of 1889, stipulations in a policy of insurance in 
conflict with any of the provisions of that act are inoperative, and this 
applies to a provision, in case of loss, for the appointment of arbitrators. 
if the property is ‘‘ totally destroyed,’’ there is nothing to arbitrate. 

Where all the combustible material in a building is destroyed by fire, although 
portions of the brick walls are left standing, but are so injured by the 
fire that they must be torn down, for the purpose of insurance the prop- 
erty is totally destroyed; but, if the person insured should use the brick 
or other material not destroyed to rebuild, the company would be entitled 
to the value of such brick or material. 


Under the issues made by the pleadings, the principal question was whether 
or not the property had been “totally destroyed,” and this question was 
fairly submitted to the jury, and the verdict is supported by the evidence. 


L. Hersxett, J. R. Watsn, Apams & Scort, I. W. Lanstne, and Cuas 
Orrut, for Plaintiffs in Error. 
Assort, Setieck & Lang, for Defendant in Error. 


* Decision rendered, March 29, 1893. Syllabus by the Court. 
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Maxwe tt, C. J. 

‘The above cases were tried together in the court below, and a 
verdict rendered in favor of the defendant in error against the Ger- 
man Fire Insurance Company of Peoria, for $1,824.46, against the 
Queens Insurance Company for $1,037.23, and the German Insur- 
ance Company of Freeport for $912.22; all of said verdicts with in- 
terest from date of loss. The petition in each case alleges a total 
loss. The answer admitted the execution of the policies, and the 
liability of the companies thereon, but alleged, in avoidance, that 
the policies provided that, “in the event of a disagreement as to 
the amount of loss, the same shall be ascertained by two competent 
and disinterested appraisers, the assured and this company each se- 
lecting one, and the two so chosen shall first select a competent and 
disinterested umpire; and the award in writing of any two shall de- 
termine the amount of such loss.” And the said policies each 
further provided that, “no suit or action on this policy shall be sus- 
tainable in any cour of law or equity until after full compliance by 
the assured with all the foregoing requirements.” ‘That there was 
“ disagreement as to the amount of loss,” and a demand by the in- 
surance companies, in due time, that the question as to the amount 
of loss be submitted to arbitrators. That the demand was acceded 
to on July 3, 1890, and an arbitrator selected by each party on that 
day, and that, therefore, the actions were prematurely brought, they 
having been instituted while the arbitrators were acting, and be- 
fore they made an award, and that on September 12, 1890, two of 
the arbitrators made an award fixing the amount of loss at $1,500 
and no more. The reply is as follows: “That he denies each and 
every allegation in said answer contained except as hereinafter spe- 
cifically admitted. He admits that on the 3d day of July, 1890, 
there was an agreement by and between the parties hereto that the 
amount of the loss sustained by the plaintiff in said fire should be 
submitted to arbitration, as provided in the policy herein sued on; 
that the plaintiff chose the said Royer and the defendant chose the 
said Harte to act in the said arbitration. Plaintiff further alleges 
that from that time he and the one he so chose, the said Royer, used 
their pest efforts to have the said appraisal and arbitration made as 
provided in the said policy, but alleges that they were not able to 
get the said Harte to act with them, and alleges that the said Harte 
neglected and refused to act in said arbitration for more than the 
space of 30 days thereafter, although often requested so to do. That 
by reason of the refusal of the said Harte to act in said arbitration, 
and the failure of the said Harte and the said Royer to make any 
appraisal of the said loss in said fire for more than the space of 30 
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days, the said loss was never arbitrated and determined under the 
said policy, and in accordance with the provisions therein contained, 
and that after having waited for more than 30 days after the said 
Harte and Royer had been chosen as herein set forth, and they hav- 
ing failed in any way to act upon said loss, or to set a time when 
they would act thereon, plaintiff commenced this suit. That after 
the suit herein was begun the said defendant came to the plaintiff, 
and requested that the whole of the matters in dispute involved in 
said loss and in the suit might be submitted to the said Harte and 
the said Royer, and to one to be selected by them, who should act 
in case of their disagreement. That at that time, to wit, on the 21st 
day of August, 1890, it was agreed between the parties herein that 
said arbitration should take place on that day, to wit, on the 21st 
day of August, 1890. That in pursuance of the said agreement, and 
not under the stipulations of the policy, the said Harte and the said 
Royer agreed upon the said Gray to act with them in the said arbi- 
tration. That, after the said Gray had been so chosen, then the said 
Harte refused to act with the said Royer, and appraise the said loss, 
in accordance with the said agreement, and the said Harte neglected, 
failed, and refused to in any way go on with the said appraisal and 
arbitration, and said Hart never did act, or try to act, with said 
Royer under said agreement. That afterwards he learned, and now 
alleges the fact to be,that the said Harte was not a disinterested party, 
but that he was in the employment of the defendant, and was and 
is prejudiced in its favor, and against this plaintiff, and was not a 
proper person to choose for an arbitrator under the said policy, 
whereby and because of the failure of the said Harte, Royer and 
Gray to act in accordance with the terms of the said agreement 
under which they were chosen, and because plaintiff had learned of 
the prejudice of the said Harte as herein alleged, the said last- 
mentioned agreement became null and void, and the plaintiff there- 
after notified the defendant that he withdrew from all further at- 
tempts at an arbitration of the said loss, and that he should proceed 
at once to clear the rubbish and ruins of the said fire, and to rebuild 
the house. That it was long after the said notice to the defendant, 
and after he had proceeded and cleared away the ruins from the 
said fire, that the said Harte and the said Gray made their pre- 
tended appraisal and award of the loss incurred by the said fire, 
and that, when the said Harte and the said Gray made their pre- 
tended award, there was no property there for them to view. That 
said loss has never been arbitrated, or in any manner settled, either 
under or by virtue of the terms of the said policy, or by virtue of 
any agreement by and between the parties herein.” 
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The first error relied upon is that the verdict is not sustained by 
sufficient evidence. The ground upon which this claim is made is 
that the proof fails to show a total loss of the property. In 1889 an 
act was passed as follows (sec. 43, c. 43, Comp. St.:) “ Whenever 
any policy of insurance shall be written to insure any real property 
in this state against loss by fire, tornado, or lightning, and the 
property insured shall be wholly destroyed, without criminal fault 
on the part of the insured or assigns, the amount of the insurance 
written in such policy shall be taken conclusively to be the true 
value of the property insured, and the true amount of loss and 
measure of damages: Sec. 44. This act shall apply to all policies 
of insurance hereafter made or written upon real property in this 
state, and also to the renewal which shall hereafter be made of all 
policies heretofore written in this state, and the contracts made by 
such policies and renewals shall be construed to be contracts made 
under the laws of this state.” What is the meaning of the words 
“wholly destroyed,” when applied to a building? If the building 
was constructed of brick or other noncombustible material, fire 
could not destroy that. Therefore the brick or other material not 
destroyed would have some value, which the party retaining should 
pay for. From the nature of the case, therefore, the words referred 
to do not mean the debris from a building destroyed. This may 
have some value, and, if so, the insurance company, if it pays the 
loss, is entitled to compensation for. The words, when applied to a 
building, mean totally destroyed as a building; that is, that the walls 
although standing, are unsafe to use for the purpose of rebuilding, 
and must be torn down, and a new building erected throughout: 
Seyk vs. Insurance Co. (Wis.) In the case cited it is said: “The 
evidence is that all the combustible material in the structures was 
destroyed, and, although portions of the brick walls were left stand- 
ing, yet they were useless as walls, and many,—perhaps most—of 
the bricks therein were spoiled by the heat. It cannot be doubted 
that the identity and specific character of the insured buildings 
were destroyed by the fire, although there was not an absolute ex- 
tinction of all the parts thereof. This was an entire destruction of the 
buildings, within the meaning of the statute; 1 Wood., Ins. § 107.” 
There is abundant proof in the record that such was the situation 
of the building in the case at bar after the fire. 

2. Where there is a total loss the provision for arbitration, except 
it may be to ascertain the value of the debris, does not apply. The 
provisions of the statute override any stipulations in the policy to 
that effect, as an insurance company can only do business in the 
state on theconditions provided by law. If the property was totally 
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destroyed, therefore, stipulations in the policy as to arbitration must 
yield to the statute: Insurance Co. vs. Leslie (Ohio Sup.); Seyk 
vs. Insurance Co. (Wis.) The jury brought in a verdict for a small 
sum, less than the amount of the policy in each case, having evi- 
dently deducted the value of the brick and other material left from 
the burned building. Of this the companies have no cause to 
complain. 

3. The question whether or not the building was wholly destroyed 
is one of fact, and it seems to have been fairly submitted to the jury. 
It is unnecessary to review the instructions. There is no material 
error in the record, and the judgment is affirmed. 

The other judges concur. 


SUPREME COURT OF MINNESOTA. 


LINDER 
v8. 


FIDELITY & CASUALTY CO., or New York, ET AL.* 


The payment of a claim to the party whom the company has contracted to 
pay, without knowledge of an equitable assignment not consented to, ex- 
cludes any further claim against it. 


Notice of assignment to a soliciting agent was not notice to the company. 


Action by Louis A. Linder, as administrator of the estate of 
Robert L. Lind, deceased, against the Fidelity & Casualty Company 
of New York and others, to recover the amount of a policy of in- 
surance issued by the defendant company upon the life of plaintiff's 
intestate. The beneficiary named in the policy was the defendant 
Caton, and to him, due proofs of the death of the insured having 
been received, the defendant company in good faith duly paid the 
full amount of the insurance. Subsequent to the death of Lind, and 
prior to the payment of the insurance, plaintiff and defendant Caton 
entered into a written agreement, whereby Caton assigned to plaint- 
iff, for the benefit of the estate of deceased, an interest of $1,500 in 
the policy, and agreed to pay the same. Of this agreement and as- 
signment defendant Comstock, the local agent of defendant com- 
pany, had notice. The court, before whom the action was tried 
without a jury, found that Comstock was unauthorized by the 


* Decision rendered, January 13, 1893. 
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terms of the agency to consent to any assignment of the policy, and 
that the company had in fact no notice of the attempted assign- 
ment. Plaintiff hada judgment against defendant Caton. As to 
the other defendants, the action was ordered dismissed. Plaintiff 
appeals from the judgment of dismissal. Affirmed. 


Lorin Cray and Tuomas Huauss, for Appellant. 
Davis, Kettoae & Severance and W. L. Comsrocg, for Respondents. 


GiLFILxan, C. J. 

The facts in the case do not admit of the questions of law raised 
by the briefs. Treating the contract between Caton and plaintiff 
as, between them, an equitable assignment of the part of the claim, 
still, as found by the court below, the company paid the claim toits 
creditor, the person to whom it had contracted to pay, without 
having assented to, or having any notice or knowledge of, such as- 
signment; and that excludes any claim by plaintiff against it. The 
court was not only justified in so finding the facts, but, on the evi- 
dence, it could not have found to the contrary. When the contract 
was made, Comstock, the company’s local soliciting agent, not only 
refused to assume to bind the company, but declared that he had 
no authority to doso. The evidence was uncontroverted that in 
fact he had no authority in the matter of adjusting, settling, or 
paying losses, or any authority but to solicit insurance, countersign 
aud deliver policies, and collect premiums, and, when the draft 
payable to Caton, the beneficiary in the policy, was sent to him, to 
deliver it to Caton, and take his receipt. Such an arrangement as 
this contract contemplated was a matter beyond the scope of his 
authority, and notice of it to him was not notice to the company. 
As to Comstock, if he agreed to see the contract between Caton and 
plaintiff carried out, it was by parol, and, as it was, in effect, to 
answer for the default of the former, it was within the statute of 
frauds. Judgment affirmed. 





United States Circuit Court. 


UNITED STATES CIRCUIT COURT. 


E. D. TENNESSEE, 8S. D. 


WEINFELD 
v8. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


The applicant for a policy in a mutual life association paid the admission 
fee and took areceipt, which stipulated that, unless the application were 
accepted, no benefits were created and the fee should be returned; also, 
that the policy applied for should not be in force until actual delivery to 
the applicant and payment of annual dues. The application was not 
accepted nor the annual dues paid. 


Held, that there had been no contract. 


Anprews & Barton, for Complainant. 


Ricumonp, CuamBers & Heap, for Defendant. 
Key, D. J. 


On the 20th of December, 1889, John Weinfeld made application 
for insurance with the defendant in the sum of $3,000, for the 
benefit of his wife, Rosa Weinfeld. He paid $15 as an admission 
fee. No policy ever issued, and he died March 12, 1890, in an 
insane asylum, and the bill is filed to recover the insurance. 

Complainant insists that by the terms of the receipt for the admis- 
sion fee the contract for insurance was complete, and was in force 
until the company should notify the assured that the application 
had been rejected; and it is insisted that no such notice was given. 
I do not believe that the position of complainant’s counsel can be 
maintained successfully under this record. The receipt is as 
follows:— 


Received of John Weinfeld, of Chattanooga, Tennessee, fifteen dollars for the 
admission fee upon an application to the Mutual Reserve Fund Life Associa- 
tion, for a policy of insurance for $3,000.00, subject to its provisions and the 
constitution or by-laws, rules, and regulations of the association. It is 
hereby expressly understood and agreed that, if the application be not ap- 
proved and accepted by the officers at the home office of the association, in 
the city of New York, it shall be held that no benefits have ever been created 
or acquired under this receipt, and the amount paid hereon will be refunded 
by me on return of this receipt. 

Certainly, language could hardly be used which would more 
clearly stipulate that the insurance should not go into effect until 
the application had been accepted and approved by the home office. 
This receipt refers to the provisions of the application as being a 


* Decision rendered, Dec. 3, 1892. 
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part of the contract, and let us see what these are. In the warranty 
paragraph of the application it is stipulated thus:— 

And the applicant further agrees that under no circumstances shall the 
certificate or policy hereby applied for be im force until the actual payment 
to, and acceptance of the annual dues by, the association, and actual delivery 
of the certificate or policy to the applicant, with a receipt for the payment 
of the first annual dues, signed by the president, secretary, or treasurer of the 
association, during the lifetime and good health of the applicant. 

The application shows that $3 annually on each $1,000, payable in 
advance, is to be paid as annual dues, and in the warranty para- 
graph referred to, the applicant agrees “to pay dues annually, in 
advance, at the rate of $3.00 per thousand.” The annual dues on 
33,000 are $9. It is not claimed that anything was paid except the 
admission fee of $15, and the annual dues necessary to the life of 
the policy were never paid, nor the policy delivered. It was not to 
be delivered until these dues were paid, and receipted for by the 
president, secretary, or treasurer of the association. Again, upon 
the second page of the application, we have these words by the ap- 
plicant: “Should this application for membership be accepted, I do 
thereupon constitute and appoint Edward B. Harper my attor- 
ney,” ete. 

The receipt for admission fees and the application for insurance 
are parts of the same transaction, and show clearly and distinctly 
that the application was a mere proposition for insurance, submitted 
to the home office for its action and determination, and has never 
been accepted by it. The minds of the parties never met, and no 
contract was made. This view of the case is sustained by the fol- 
lowing decisions: Kohen vs. Association, 17 Ins. L. J., 636; Missel- 
horn vs. Same, 16 Ins. L. J., 694; Wood vs. Insurance Co., 32 N. Y., 
619; Baker vs. Insurance Co., 43 N. Y., 284. 

Bacon on Benefit Societies and Life Insurance (section 272) says:— 

If the application provides that the policy shall not be in force until it is 


«lelivered to the applicant, the contract of insurance will not become binding 
upon the company until delivered. 


See, also, Giddings vs. Insurance Co., 102 U.S., 110-112. It is 
ordered that the bill be dismissed at complainant’s cost. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


oo 


GRAND LODGE A. O. U. W. 
v8. 
NOLL ET AL.* 


The by-laws of a benevolent society required a change of beneficiary to be 
effected by a special form otf indorsement on the certificate. A member in 
extremis, being unable to find the certificate through no fault of his own, 
bequeathed the benefit to a new beneficiary by will. 


Held, that in equity the mode of designation would be recognized as valid, in 
a bill of interpleader by the society to determine the rights of claimants. 

Apert P. Jacoss, fur Complainant. 

Burarr, Witson & Buatr, for Appellant. 

Lonp & Pricer, for Appellee. 

Monteomery, J. 

This is a bill of interpleader, the contest being between the two 
defendants, Christine Noll and Michael Noll. It appears that one 
. Jacob Noll, the son of Michael Noll, and husband of the defendant 
Christine Noll, became a member of the Order of United Workmen, 
and received a certificate dated July 3, 1879, stating that he was 
entitled to all the rights and privileges of membership in the order, 
and to participate in the beneficiary fund of the order to the amount 
of $2,000, which sum should, at his death, be paid to his wife, 
Christine Noll, and also containing a provision as follows:— 

This certificate is issued upon the express condition that said Jacob Noll 
shall in every particular, while a member of said order, comply with all the 
laws, rules, and requirements thereof. 

The only provision of the by-laws relating to a change of ben- 
eficiary is section 18, which provides that 

Any member holding a beneficiary certificate, desiring at any time to make 
a new direction as to its payment, may do so by authorizing such change 
in writing on the back of his certificate in the form prescribed, attested by 
the recorder, with the seal of his subordinate lodge attached, and by the pay- 
ment to the grand lodge of the sum of fifty cents. 

No authorization of a change of beneficiary was ever indorsed 
upon the certificate in the form prescribed; but shortly before his 
decease Jacob Noll executed a last will and testament, in which he 
bequeathed the insurance money to the defendant Michael Noll. 
This will has been duly probated after a contest made by defend- 
ant Christine Noll on the ground of mental incapacity of Jacob Noll, . 


* Decision rendered, Jan. 22, 1892. 
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and alleged undue influence exerted by Michael Noll and others. 
The testimony is very conflicting as to the mental condition of 
Jacob Noll at and about the time of making this will. We are 
satisfied, however, from a careful examination of the record, that 
Jacop Noll desired to make a change in the beneficiary named in 
the certificate, and caused a search to be made for the same, which 
was unavailing, and that thereupon he executed the will in question. 
The validity of this will is not now open to question, but it is still 
contended that, although probated and found to have been the last 
will and testament of Jacob Noll, a change in the beneficiary cannot 
be effected except by such an indorsement as section 18 of the by- 
laws of the order requires. It was ‘held in the case of Supreme 
Lodge vs. Nairn (60 Mich., 54), that such an agreement between 
the company and the assured is to be observed by the courts, and 
that it evidences a purpose that the corporation shall always be in 
written contract relations with a member who is alive and is in good 
standing, which will show them the identity of the beneficiary to 
whom they are liable. But in the case of Grand Lodge vs. Child 
(70 Mich., 163), this court held that in case a certificate is destroyed, 
without fault of the assured, so that it is impossible to exercise the 
right of naming a new beneficiary in accordance with the method 
prescribed by the by-laws of the corporation, a court of equity 
would recognize a designation of a beneficiary by any other method 
which may manifest his intention to exercise the right, which he un- 
questionably possessed, of changing the beneficiary. We think 
that that case is decisive of the case under consideration. The cer- 
tificate having been lost or mislaid without fault of the assured, it 
was likewise impossible for him to name a new beneficiary in the 
manner prescribed by the by-laws, but a court of equity can and 
should recognize the disposition by will. The decree below will be 
reversed, and one entered in this court declaring the defendant 
Michael Noll entitled to the fund. No costs will be awarded in this 
court. Grant, J., did not sit. The other justices concurred. 






































Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Finat Destination. 


The Supreme Court of New York, in an opinion filed January 13 
1893, defined the term “final destination ” in a marine policy. The 
open policy in question provided “ that the risk endured” until the 
said goods and merchandise shall be safely landed. It also provided 
that it covered “ all risks at and from the port of destination to the 
final destination.” It was held that the words “final destination”’ 
referred to a locality and not a person, and that the Jatter clause was 
applicable only where the final destination of the goods was some 
point beyond the port where the carriage by vessel ceased, and did 
not cover a loss by fire after the goods were landed at the port of 
destination before the consignee took possession. 


Benevotent Socrety.—CuHAncGeE oF BeEnericrary. 

In the case of Sabin vs. Phinney et al., decided by the Court of 
Appeals of New York, second division, Oct. 1, 1892, the certificate of 
a benevolent society making the wife beneficiary was cancelled by 
insured and a new one procured, naming a different beneficiary. 
Held, that where the law under which the society was organized | 
provided that any nominee might be beneficiary and no limitation 
is placed by the by-laws, an insurable interest is unnecessary. Held, 
that where the by-laws permit a change of beneficiary, the bene- 
ficiary named acquires no vested rights. 


ATTACHMENT BY F'orEIGN CREDITOR. 


In the case of Hiram A. Douglass, respondent, vs. Phenix Ins. Co. 
of Brooklyn, decided in the Court of Appeals of New York, April 
25, 1893, property insured in that company and located in New 
York, by a resident of New York, was damaged by fire. The agent 
of the company in Massachusetts on whom process could be served 
was served with trustee process or attachment in favor of a creditor 
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of the insured, and it was levied on the debt owing by the company 
to insured. It was admitted by the law of Massachusetts that 
such debt could be attached, although the insured was not served 
with process in that state, nor appeared in the action. It was 
held on demurrer. that “the right of the plaintiff to prosecute 
his action in the courts of his own state cannot be defeated by the 
pendency of attachment proceedings in another jurisdiction by 
a creditor there, to reach the debt owing to the plaintiff by the 
defendant, where the only claim of jurisdiction by the foreign court 
rests upon statutory authority to seize the debt by and through 
process proceedings against the agent of a corporation of this state 
which owes the debt, but which has an agent in the state where the 
seizure is made. The pendency of a suit in personam in one state 
is not according to the general rule pleadable in abatement of a 
suit subsequently commenced in another state, between the same 
parties,on the same cause of action, although the courts of the 
state were the prior suit is pending had complete jurisdiction. The 
court on application may, in its discretion, grant a continuance by 
reason of the pendency of the first action, and a judgment, once 
obtained in one of the actions would, on application to the court, 
be allowed to be set upin bar of the further prosecution of the 
other. But the pendency of an action in another state, between 
the same parties and for the same cause, does not, according to the 
general rule, abate the second suit: Brown vs. Joy, 9 Johns. 221; 
Walsh vs. Durkin, 12 id., 99; Oneida County Bank vs. Bonney, 101 
N. Y., 173; Cook vs. Litchfield, 5 Sandf., 300. No court can acquire 
jurisdiction in attachment proceedings unless the res is either 
actually or constructively within the jurisdiction, and we are of 
opinion that the attempt to execute an attachment in Massachusetts 
upon the debts owing to the plaintiff by the insurance company, by 
serving upon the agent of the corporation there, and without having 
acquired jurisdiction of the plaintiff, must fail for the reason that 
the debtor, the insurance company, was in no just or legal sense a 
resident of Massachusetts and had no domicile there, and was not 
the agent of the plaintiff, and that in contemplation of law the 
company and the debt were at the time of the issuing of the attach- 
ment in the state New York, and not in the state of Massachusetts. 
This court has had occasion heretofore to consider the effect of 
the act of a foreign corporation constituting an agent in another 
state, upon whom proceedings may be served, done in compliance 
with the laws of such state in pursuance of a condition imposed, 
and to enable the corporation to do business in such state. It has 
been held that by such act the corporation does not change its 











480 Miscellaneous Decisions. [ June, 


domicile of origin or its residence. It becomes bound by judgments 
rendered upon service on the designated agent, because it has con- 
sented so to be bound, but it remains as before a resident of the 
state where it is incorporated: Gibbs vs. Queen Ins. Co., 63 N. Y., 
114; Plimpton vs. Bigelow, supra. If in this case the insurance 
company could be regarded as residing or having its domicile in 
Massachusetts for the purpose of attachment proceedings, it like- 
wise has a domicile in every state where it may have appointed an 
agent under similar laws, and so constructively, upon the theory 
upon which the Massachusetts attachment is defended, the corpora- 
tion is present as debtor to the plaintiff in every state where such 
agency exists, and the credit is also present at the same time in 
each of such jurisdictions. The admission of such a principle would 
give rise to most embarrassing conflicts of jurisdiction and subject 
creditors of domestic corporations to great prejudice. We think the 
rule is that a domestic corporation at all times has its exclusive 
residence and domicile in the jurisdiction of origin, and that it can- 
not be garnisheed in another jurisdiction for debts owing by it to 
home creditors, so as to make the attachment effectual against its 
creditor in the absence of jurisdiction acquired over the person of 
such creditor. 
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COURT OF APPEALS OF KENTUCKY. 


MUTUAL LIFE INS. CO., or NEw York* 





v8. 


THOMSON et AL. 


Where the policy was sent to the agent and by him given to the broker for 
delivery to the insured, and the premium was received by the agent, 
the contract was complete, though not actually delivered to the insured 
prior to his death, but subsequently delivered to his widow. 

False statements regarding the habits of insured as to temperance will not de- 
feat the policy unless they attect the health or physical condition of the in- 


sured, where the statute provides that the statement must be fraudulent 
or material in order to prevent recovery. 


Refusal to admit the testimony of a witness which would have been only 
cumulative, after the evidence was closed, and due diligence had not 
previously been used to secure it, was not an abuse of discretion. 


BrEcKENRIDGE & SHetBy and G. C. Locxuarr, for Appellant. 
Wa. Linpsay, fur Appellees. 
Lewis, J. 

Margaret Thomson, widow, and Rodes, C. H., and C. E. Thomson, 
infant children, of Rodes Thomson, now deceased, brought this 
action to recover of the Mutual Life Insurance Company of New 
York $10,000, which, by a policy on the life of the deceased, issued 
November 15, 1887, the defendant promised to pay the plaintiffs; 
and this is an appeal from a judgment for the amount sued for. 

The two main grounds of defense to the action now urged by 
counsel are—First, that the policy had never been in fact delivered 
prior to death of the insured, and the contemplated insurance did 
not, therefore, take effect; second, that the contract of insurance, 
even if completed, was rendered void by various false statements 
made by the deceased in his written application for the policy. It 
appears that, November 12, 1887, he applied to one Cochran, an in- 
surance broker, in the city of Lexington, for the purpose of procur- 
ing a policy of insurance from some company, and, the amount of 
it and of the first premium having been agreed upon, they went to- 
gether to the office of Dr. Todd, who had been previously appointed 
by defendant as one of its medical examiners, by whom an examin- 
ation of Rodes Thomson was then made, and a written application, 
embodying answers or statements by the physician as well as by 
Thomson, made out and signed by them. The application thus pre- 
pared was on thesame day delivered by the physician to Buckley, 
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authorized agent of defendant at Lexington, who had furnished the 
blank form, and by him sent to the principal office of the company 
in the city of New York, and November 15th, or in due course of 
mail thereafter, the policy in question was received by Buckley, 
and by him placed in the hands of Cochran, to be by him delivered 
to Rodes Thomson, amount of the premium having in meantime 
been put in bank to the credit of Cochran. It was, however, not 
delivered to Rodes Thonison, who died November 28th, but to his 
wife subsequent to that event. It seems to us the contract of in- 
surance must, under such circumstances, be regarded as completed 
and binding on the parties before the death of the assured, and 
that it was both the right and duty of Cochran to deliver the policy 
as was done; for not only was it placed in his hands by Buckley for 
that purpose, but the latter received and appropriated to use of the 
company the amount of the premium that had been placed to credit 
of Cochran. The lower court did not, therefore, err in assuming 
and instructing the jury that the policy had been delivered. 

The statements or answers to questions in the application which 
it is alleged in the answer were falsely and fraudulently made by 
Rodes Thomson are as follows: (1) That he had not previously any 
serious illness, constitutional disease, or injury; (2) that he did not 
drink wine, spirits, or malt liquors, daily or habitually; (3) that to 
the question, if he drank, “To what extent?” the answer was ‘‘tem- 
perate;” (4) the same answer was given to the question as to his 
former habits of drinking spirits or malt liquors; (5) that he had 
not been attended by a physician for any serious cause for ten 
years; (7) that he never had any of certain enumerated diseases, 
including diarrhoea; and (8) that he was temperate in his habits, and 
to the best of his knowledge and belief in sound physical condition, 
and a satisfactory subject for life insurance. It is contended by 
counsel that plaintiffs failed to deny an allegation in the answer 
that the statement of Rodes Thomson in regard to his former habits 
of drinking liquor was false and fraudulent, and that consequently 
the lower court erred in overruling defendant’s motion for judg- 
ment notwithstanding the verdict. It appears to us, after inspect- 
ing the transcript, that allegation was substantially denied; besides, 
evidence on the issue was offered by both parties. But a question 
does arise whether the lower court correctly and fully enough in- 
structed the jury on that subject. The instruction bearing on that 
issue is as follows: “If the jury believe from the evidence that 
Rodes Thomson had a habit of intemperately using intoxicating 
liquors prior to his application for the insurance in question, and 
that such habit existed at such a time and to such an extent that it 
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might reasonably have injured or impaired his health at the time 
of the application, then they should find for the defendant.” It is 
provided by section 22, c. 22, Gen. St., that all statements or de- 
scriptions in any application for a policy of insurance shall be 
deemed and held representations, and not warranties, and that no 
representation, unless material or fraudulent, shall prevent a re- 
covery on the policy. Therefore, unless the fact of a former habit 
of using intoxicating liquors be considered a material inquiry at the 
time of an application for life insurance, whether his health may or 
may not thereby have been impaired or injured, the instruction 
quoted presented the issue in that respect fully and correctly. It 
is of vital importance for an insurance company to know before 
issuing a life policy whether the applicant is then temperate in his 
habits, for obviously he would not be a fit subject for insurance, 
nor could a company prudently issue to him a life policy, if he was 
not then temperate in his habits of drinking intoxicating liquor, 
and consequently, if he had made a false statement in that partic- 
ular, it would be no answer to say the habits were not such as to 
injure his health, because insurers have a right to protect them- 
selves by guarding against the risk of pernicious habits: May, Ins., 
§ 290. But it seems to us an inquiry in regard to previous habits of 
drinking intoxicating liquors is not material unless they existed to 
such an extent as to affect the health or physical condition of the 
applicant, and thereby render him an unsatisfactory subject for 
life insurance. The issues involved, as to verity of each one of the 
other statements made by Rodes Thomson in his application for 
the policy, were, we think, fully and correctly presented by in- 
structions to the jury. But it is earnestly contended the verdict is, 
in language of counsel, “such a monstrous perversion of justice” 
that we should set it aside. The rule by which this court has been 
uniformly governed in revising the verdict of a jury is that it must 
be flagrantly against the evidence to justify setting it aside. We 
do not, therefore, say whether the verdict in this case is such as 
this court would have rendered upon the bill of evidence as pre- 
sented. It is sufficient that in our opinion there is evidence con- 
ducing to support it, and it may be, if we had heard the evidence 
face to face with the witnesses, our finding would not have been 
different from that of the jury. The most important witness for 
the defendant on the trial was the grandfather of the infant plaint- 
iffs, two of his sons also testifying to the same purpose, and not 
only did he exhibit an apparent desire for defendant to succeed, but 
it appears probable the insurance company would not have resisted 
payment of the policy but for his voluntary and active interference. 
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It is not, therefore, surprising that the jury failed to give full credit 
to witnesses occupying such a hostile and unnatural attitude as 
did the grandfather and his two sons, who came from adjoining 
counties to testify against their nephews. There being evidence 
showing, or tending to show, that Rodes Thomson was, at the time 
he made the application, a man of temperate habits, in sound physi- 
e<. condition, and a satisfactory subject for life insurance, we do 
not feel authorized to disturb the verdict upon what, at best, is a 
mere preponderance of the evidence in favor of the defendant. 

Another ground for reversal is refusal of the court to permit a 
witness for defendant to testify, who appeared in court for that 
purpose after plaintiffs had closed their evidence, that of defendant 
having been previously given, upon the issue in regard to state- 
ments of Rodes Thomson in his application for the policy. Although 
that witness was present and sworn at beginning of the trial, we 
think the ruling of the court was not an abuse of discretion; for 
defendant did not exercise proper diligence to procure the coerced 
attendance of the witness after discovering his absence, his testi- 
mony, as shown by defendant's affidavit, would have been simply 
cumulative, and, as stated by the judge, economy of time was neces- 
sary in order to complete trial of the case before expiration of that 
term of court. It seems to us the issues of fact were properly pre- 
sented to the jury by instructions of the court, and, as there was no 
error of law to predjudice of defendant’s right, the judgment must 
be affirmed. 





Thompson vs. New York Life Ins. Co. 


SUPREME COURT OF OREGON. 


THOMPSON 
v8. 

NEW YORK LIFE INS. CO.* 

In an action to recover back premiums paid to a life company, testimony of 
other policyholders in the same locality, that about the same time the 
company had accepted contracts with them recognizing a rebate by the 
agent, was admissible to show agent’s authority to offer such rebate, but 
where the company repudiated such contracts and settled with the pol- 
icy-holders on the basis of the actual risk incurred, the evidence does not 
show a recognition of the agent’s authority, and is not admissible for this 
purpose. 

Depositions of witnesses at a distance were submitted that similar rebates 
had been allowed to them by the agent at a later date, and that the agent 
had written to the company that the rebates were to be deducted from 


his commissions. but it appeared from the letters that the rebates were a 
personal matter between the agent and insured. 


Held, that such depositions were not admissible. 

Where the company, with the knowledge of facts, authorizes a second agent 
to accept the premium less the rebate, this is evidence of a ratification of 
the contract of the first agent. 


Where plaintiff had paid his premiums during two years before repudiation 
of the agent’s contract, he was entitled to recover the amount paid with 
interest, regardless of the cost of insurance during the period. 


Statement of facts by Lorp, J. 

This is an action to recover certain premiums paid by the plaint- 
iff to the defendant for a policy of insurance upon his life, with 
legal interest thereon. Among other things, the complaint states 
that one S. L. Dinkelspeil, as agent of and for and on behalf of the 
defendant, agreed with the plaintiff to insure his life for 10 years in 
the sum of $100,000 in consideration of the payment to said Dinkel- 
speil on account of defendant of the sum of $6,260 for the first year’s 
premium on such insurance, and the sum of $3,130 as the premium 
for each of the second and third years, respectively, and for each 
of the remaining seven years the sum of $6,260, less a rebate of one- 
fifth of one per cent upon all the annual premiums received by the 
defendant on its new business in Oregon, California and Washington 
Territory, secured and written in the year 1888, in each of said re- 
maining years, but not to exceed $3,130 in any of said years; that 
June 29, 1888, plaintiff paid the sum of $6,260 for the first year’s 
premium, and thereafter, on May 7, 1889, in further performance of 
his contract, he paid $3,130 for the second year’s premium, both of 
which payments were respectively received and accepted by the 
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defendant with full notice of said contract; that on the 7th day of 
May, 1890, he tendered to the defendant the sum of $3,130 as the 
third year’s premium, being then and there ready to make such 
payment, but that defendant wrongfully refused to receive the 
same, or to allow plaintiff to make said payment, and notified him 
that it would not accept the same, and that it would not carry out 
any part of said contract, nor insure his life for any sum thereunder, 
nor be bound thereby, and that said defendant rescinded and an- 
nulled said contract, so far as it had power to do so; that on the 7th 
day of May, 1890, and thereafter and up to February 24, 1891, 
plaintiff was, and continued to be, able, ready and willing to pay 
said sum of $3,130 as the third year’s premium under said contract, 
but that the defendant refused to receive the same, and that on the 
24th day of February, 1891, the plaintiff rescinded and terminated 
said contract, and notified the defendant thereof, and demanded 
from the defendant the return of the sums paid as aforesaid, with 
interest, etc. The defendant in its answer denies that Dinkelspiel 
made the contract alleged, or that he made any such contract for 
or on behalf of the defendant, or that he had any power or author- 
ity to make any such agreement; denies that plaintiff paid the sum 
of $6,260 in part performance of the contract between plaintiff and 
Dinkelspeil as alleged, and denies that on May 7, 1889, or at ary 
other time, he paid the sum of $3,130 in full for the second year’s 
premium. The defendant admits that it refused to receive the sum 
of $3,130 as payment for the third year’s premium, but denies that 
it rescinded or annulled any contract that it ever made with the 
plaintiff, or by which it was bound, and avers that it has always 
been ready and willing to perform on its part any and every con- 
tract that it has made or caused to be made, or any contract of any 
validity that plaintiff has with the defendant. Fora separate answer 
the defendant sets up the policy of insurance, and alleges that all 
negotiations with reference to the policy made prior thereto were 
merged in the contract, requirements, and provisions written in and 
endorsed upon it, etc., which were duly accepted and agreed to by 
the plaintiff. For a second separate answer the defendant alleges 
that Dinkelspeil had no power or authority to bind defendant by 
any contract of insurance, or any contract with reference thereto; 
that such power was and is exclusive in the president, vice-presi- 
dent, or actuary of defendant, residing and being in the city of 
New York, and that neither of said persons ever made, ratified, or 
approved any contract or policy of insurance, or any contract in 
reference thereto, with plaintiff, excepting the one embraced in said 
policy of insurance. For a third separate answer the defendant 
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alleges that Dinkelspeil entered into a secret and confidential agree- 
ment with the plaintiff that he was to use his influence and assist 
Dinkelspeil in obtaining applications to defendant for insurance, 
and that, in consideration thereof, Dinkelspeil agreed with the 
plaintiff, in effect, to divide his commission with plaintiff, and that 
he would pay to plaintiff, as compensation to him for such services, 
the amounts necessary to make the premiums every year to the 
company the full sum of $6,260; that Dinkelspeil paid to plaintiff 
$3,130 as a portion of the second year’s premium to be paid by 
plaintiff to defendant, but denies that any such arrangement was 
made by Dinkelspeil for or on behalf of defendant. For a fourth 
separate answer the defendant sets up that plaintiff has not paid 
the premiums as required by the terms of the policy, and that in 
consequence thereof the said premiums have become forfeited to 
the defendant. In his replication the plaintiff, after denying the 
allegations of the answer, alleges that said policy was delivered to 
him by Dinkelspeil, together with three written instruments signed 
by Dinkelspeil as defendant’s agent, purporting to contain the 
terms of plaintiffs contract with the defendant as to the amount 
and terms of the payment of the annual premiums on said policy 
according to the previous agreement, as aforesaid, of plaintiff with 
Dinkelspeil as agent of the defendant, and that these instruments 
were written with the knowledge and consent of the defendant; 
denies that the power to bind the company was exclusive in the 
president, etc., or that the policy of insurance contained the only 
contract ever made by the defendant with plaintiff; alleges that 
plaintiffs claim of right to pay said second annual premium with 
said sum of $3,130 was made and notified to defendant, and was 
accompanied by said three written instruments, as embodying the 
terms of said contract with the defendant, and that said payment 
was accepted and received by the defendant after being notified 
and fully apprised of said claim, and upon a full examination and 
consideration thereof, and the contents of said written instruments, 
etc. Upon the trial the verdict and judgment went for the plaint- 
iff, from which this appeal is taken. 


Gro. H. Wittiams and Gro. H. Durnam, for Appellant. 
Wartsoy, Hume & Watson and W. W. Tuayer, for Respondent. 


Lorp, J. (after stating the facts.) 
From this statement of the pleadings it will be noted that there 
are presented mainly three issues of fact:—(1) Whether Dinkelspeil 
made the agreement with the plaintiff for the rebates on annual 
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premiums on behalf of the company; (2) whether he had authority 
to make such agreement as the agent of the company; and (38) 
whether such agreement was ratified by the company. There are 
numerous assignments of error, and of those relied upon for a re- 
versal several involve the same question, and relate to the rulings 
of the trial court allowing the depositions to be read of certain wit- 
nesses residing in California and Michigan. To understand the 
nature and force of these objections it will be necessary to outline 
a general statement of the facts. It appears from the record that 
Dinkelspeil was employed by the company for the period of ten 
years, and from the time of his entry into its service until the expi- 
ration of such term, his authority as agent for the defendant re- 
mained the same. During the latter part of his term of service he 
came out to the Pacific coast as agent for the defendant, for the 
purpose of securing life insurance for it. At that time the defend- 
ant’s business had been established here for many years, with Alex. 
G. Hawes as its general agent for the coast, and F. E. Thayer as its 
general agent for Oregon. Under these agents the company had 
an efficient corps of local solicitors,who received their directions from 
andreportedtothem. Itis noticeable that Dinkelspeil,in the discharge 
of his agency,under his commission, whatever it was,neither took any 
directions from nor made any report to either of them, but sent the 
applications he secured and the premiums collected directly to the 
home office in New York and the policies issured thereon were deliv- 
ered to him at the home office, and by him countersigned and trans- 
mitted directly to the applicants. Neither Hawes nor Thayer assumed 
any control of his actions, but vouched for his agency when referred 
tothem. To the plaintiff,as to others, he represented himself as speci- 
ally authorized by the company to obtain a limited number of large 
policies on special terms as to amounts and payments of annual 
premiums, and exhibited his written commission from the company’s 
officers under its seal, which he carried, and which, upon examina- 
tion, the applicants believed conferred such authority upon him. 
This instrument was not produced, nor was any attempt made by 
the company to prove its contents. Dinkelspeil first came to San 
Francisco and commenced operations there; and in the space of a 
few months he secured the applications of several persons for poli- 
cies of $100,000 each, and upon the basis of a reduction or rebate 
on annual premiums. During this time Hawes was the general 
agent of the company, met Dinkelspeil, and knew he was taking 
life-insurance applications for the company under a special com- 
mission, and, when applied to, assured parties that he was the com- 
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pany’s agent for that purpose. In the latter part of June of the 
same year, Dinkelspeil came to Portland, and secured applications 
from the plaintiff, Thompson, and others for $100,000 each, in the 
same manner and upon the same terms, and Thayer likewise 
vouched for his authority whenever applied to for information upon 
the subject. About January, 1889, he commenced similar opera- 
tions in Detroit, Mich., and succeeded in a few months in obtaining 
the applications of a number of persons for large sums. Like means 
were employed and like terms were given in these cases as in those 
before referred to, the general agent of the state for the defendant 
conducting himself in a manner somewhat similar in the particulars 
already mentioned. 

As alleged, plaintiff's agreement with Dinkelspeil was that he 
should pay $6,260 for the first premium, $3,130 for each of the next 
two, and $6,260 for each of the next seven,less a reduction or rebate of 
one-fifth of 1 per cent on all moneys collected by appellant on policies 
issued in the year 1888 in California, Oregon, and Washington, not 
exceeding one-half of said annual premiums. The plaintiff paid 
Dinkelspeil the first premium of $6,260 in Portland, on the 29th 
day of June, 1888, and on the 26th day of July, 1888, he received 
his policy through the post office at Portland. Inclosed in the same 


envelope were two letters from Dinkelspeil, as agent, addressed to 
the plaintiff. The first was as follows:— 


Oftice of S. L. Dinkelspeil, Special Agent New York Life Insurance Co.,ete. 
TD. P. Thompson, Esq., Portland. 

Dear Sir—On the payment of your premium on May 7, 1889, and May 7, 
1890, on policy No. 287,311, issued upon the life of yourself, I will allow the 
sun of thirty-one hundred and thirty dollars on each payment when made as 
above. This is strictly confidential. S. L. DINKELSPEIL, Agent. 

The next, omitting formal parts, which were like the preceding, 
stated :-—— 

Beginning May 7th, 1891, and on the payment of your annual premiums 
thereafter on policy No. 287,311, issued upon the life of yourself, you will be 
entitled to a rebate of one-tifth of one per cent upon all the annual premiums 
written, accepted and paid for to the company on its new business written in 
Oregon during the year 1888, it being understood and agreed that this rebate 


shall not exceed one-half of your annual premium. This contract and policy is 
strictly confidential, ete. 


On the day the plaintiff received the policy and the accompanying 
letters, he addressed a letter to Dinkelspeil, at New York City, 
acknowledging the receipt of his life-insurance policy, but calling 
his attention to the fact that he was entitled to a rebate of one-fifth 
of 1 per cent, not alone on the new business in Oregon, as stated in 
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his letter, but “our agreement was Calfornia, Oregon and Washing- 
ton, not to exceed one-half of the annual premium. Please make 
the correction.” etc. Dinkelspeil replied, saying that 

My personal agreement for one-half of your premiums for the second and 
third years, if you will remember, was for all compensation due you under 
the contract for those two years, and my sending to you the contract upon 
your territory was simply a matter of form. And I have no objections to in- 
cluding, as I do now, California, Oregon and Washington Territory in that 
agreement. 

About the 10th of April, 1889, the plaintiff received a postal card 
from the company’s home office, signed by its president, William 
H. Beers, notifying him that the annual premium on his life policy 
would fall due on the 7th day of May, 1889, but not stating the 
amount. The plaintiff immediately addressed a letter to the com- 
pany, acknowledging to have received the notice, but saying :— 

Will you inform me at once what the amount of said premium is? I ob- 
tained said premium through the agency of Mr. 8. L. Dinkelspeil, and he has 
sent me his personal agreement, which you can ascertain from him. Please 
answer at once, etc. 

On the 18th day of April, 1889, the home office telegraphed Agent 
Thayer at Portland to get copy of Dinkelspeil’s agreement with the 
plaintiff, and Dinkelspeil’s letter of the 3d of August, 1888, and for- 
ward same to it. The plaintiff furnished the copies, and Thayer 
forwarded them, and they were received at the home office on the 
26th day of April, 1889. Soon afterwards Thayer was directed from 
the home office, as we shall explain more fully hereafter, to accept 
$5,130 from the plaintiff, and deliver a receipt in full for the second 
premium. When the third annual premium became due, the plaint- 
iff offered to pay $3,130 therefor, according to his agreement with 
Dinkelspeil, and insisted upon being allowed to do so, but the de- 
fendant refused to receive it, and disclaimed being bound by such 
agreement. 

It will be observed that the fact that Dinkelspeil was an agent of 
the company was not disputed, but the scope and extent of his 
agency was the important question in issue. For the purpose of 
showing Dinkelspeil’s dealing with other parties under a similar 
state of facts, involving like authority as agent for the defendant, 
and its conduct in relation thereto, the plaintiff offered in evidence 
the depositions of Charles F. Crocker, John F. Merrill, George T. 
Hawley, G. W. McNear and J. A Hooper. These witnesses resided 
in California. The deposition of Crocker showed that he took a 
policy on his life for $100,000, but was only to pay $2,500 for the 
first premium and $4,340 each for the next three. He testifies that 
he sought to ascertain whether the company recognized his’ policy 
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as valid, and accepted the terms upon which Dinkelspeil delivered 
it, and that he had received favorable assurance that the company 
did recognize and respect his policy; that the special terms on 
which he received it at the time consisted only of a lower annual 
rate of premium than is customary for such a policy, and the de- 
livery of it to him with the first annual premium paid of $2,500. 
Merrill took a policy for a like sum, and paid the first premium— 
$4,950—and entered into a contract with Dinkelspeil for a rebate 
on future premiums. The company refused to recognize this con- 
tract of Dinkelspeil’s as to a rebate on premiums, but settled with 
him afterwards, the company refunding to Merrill the sum of 
$3,878.40; thus retaining $1,351.60. Hawley likewise took a policy 
for $100,000, paid the first premium—$4,950—and entered into a 
contract with Dinkelspeil for a rebate on future premiums; but the 
company refused to recognize it, but afterwards settled, the com- 
pany refunding to Hawley $3,594, and thus retaining $1,356. And 
likewise in the cases of McNear and Hooper, with some slight devi- 
ations as to the sums. The objection against these depositions which 
the court permitted to be read to the jury is that they are irrele- 
vant, or evidence of collateral facts only, and, as such, they could 
afford no reasonable presumption or inference that Dinkelspeil had 
the authority to make the alleged contract on behalf of the com- 
pany, or that the company was in any way bound by it. The argu- 
ment is, as these California contracts for a rebate of the premium 
were rejected by the company, no presumption can arise that a 
similar contract made between the plaintiff and Dinkelspeil was the 
contract of the company, or that it was bound by it; that the com- 
pany had the right to recognize or to refuse to recognize any con- 
tract that Dinkelspeil might make in California or elsewhere, and 
“to settle them as they pleased, and that what they did there 
is not competent evidence in this case.” The objection urged 
against the admission of these depositions upon the facts as dis- 
closed by this record may be well taken, but it may be doubted 
whether the latter part or clause of the argument can be sustained. 

If the contracts Dinkelspeil assumed to make with these parties 
for a reduction or rebate on the premiums were plainly recognized 
by the company, or his authority unequivocally acknowledged, it 
would be evidence tending to prove his agency to make other simi- 
lar contracts. Such a recognition of his agency would make them 
valid contracts, and in full force and effect. His agency to make 
a contract for rebate on premiums, as alleged, was the important 
matter in issue and to be proved. If, shortly prior thereto, Dinkel- 
speil had made such contracts for a rebate with parties in 
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California, and the company, as his principal, plainly recognized his 
authority in the premises, these facts would be evidence tending to 
prove his agency to make other similar contracts or other contracts 
for a rebate on premiums. As the contract involved is such a con- 
tract, such evidence would have a tendency to show his authority 
to make it. In Wilcox vs. Railroad Co. (24 Minn., 270), it was held 
that a single act of an assumed agent, and a single recognition of 
his authority by the principal, if sufficiently unequivocal, positive, 
and comprehensive in their character, may be sufficient to prove 
agency to do other similar acts. In that case the contention was 
that there must be more than one act of the alleged agent and one 
recognition of the act by the principal before a presumption would 
be raised that a person is authorized to act for another. But Gil- 
fillan, C. J., declared otherwise, saying that “a single act of the 
agent, and a recognition of it by the principal, may be so unequiv- 
ocal, and of so positive and comprehensive a character, as to place 
the authority of the agent to do similar acts for the principal beyond 
any question. The value of such proof does not depend so much on 
the number of acts as upon their character.” In Lovell vs. Williams 
(125 Mass., 439), it was held, in an action against a married woman 
for goods sold and delivered to her husband and used on a farm 
owned by her, on which she and her husband resided, that evidence 
that she paid a bill for similar goods to another merchant, bought 
by her husband during the time covered by the account in suit, is 
competent on the issue whether the husband acted as her agent in 
carrying on the farm. “It would be difficult to prove agency,” as 
Campbell, J., said, “if the acts of the agent accepted by the prin- 
cipal should be excluded:” Haughton vs. Maurer, 55 Mich., 326. 
We think, therefore, if Dinkelspeil made such contracts for rebates 
on premiums, and the company had accepted them, or recognized 
his agency to make them, that such facts would be competent as 
evidence tending to prove his agency to make the contract in issue, 
which is a similar contract. But the facts as disclosed by the de- 
positions show that the company refused to recognize these con- 
tracts as to rebates on premiums, or any contract made by him 
which differed from the contracts as set forth in the applications of 
the insured and the policies issued to them. It is true, out of the 
misunderstanding engendered legal proceedings were threatened 
and begun, but the settlements afterwards effected in no way recog- 
nized the validity of such contracts, or Dinkelspeil’s authority as 
agent to make them, but, as we understand, they were settled on 
the basis of the policies issued to them for the risk incurred during 
their continuance. Ifthe company had recognized Dinkelspeil’s 
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authority to make them, such contracts would now be in force. 
Their rejection of them, and repudiation of his authority to make 
them, are inconsistent with any recognition of their validity. 

There is no pretense that the plaintiff had any knowledge of these 
contracts which Dinkelspeil had made in California, and it is not 
possible that they could have influenced his conduct in his dealings 
with him. It is not perceived then, how these transactions or con- 
tracts made in California, which the company refused to recognize, 
but distinctly repudiated, can afford any reasonable presumption or 
inference that a similar contract between the plaintiff and Dinkel- 
speil was made on behalf of the company, or in any way bound it. 
In none of the depositions is there any evidence tending to show 
that the company gave any positive or unequivocal recognition of 
Dinkelspeil’s agency to make contracts for rebutes on premiums, or 
of the validity of such contracts; but, on the contrary, his acts in 
the premises, as well as the contracts themselves as to rebates, are 
distinctly repudiated and rejected, and, as a consequence, there is 
nothing in these transactions which tends to show his agency to 
make the contract in dispute. 

It is next objected that the court erred in allowing the plaintiff 
to read to the jury the depositions of D. M. Ferry, W. C. McMillan, 
and J. W. Fales, and the exhibits which accompany them. These 
witnesses reside in the state of Michigan, and it appears that Dinkel- 
speil made an agreement with each of them for a rebate on the pre- 
miums, based upon a percentage on its receipts from its business in 
that state. In regard to these agreements Dinkelspeil wrote aletter 
to the home office, substantially to the effect that he had agreed 
with Mr. Ferry to allow him a reduction of the second and preced- 
ing year’s annual premiums, as they are paid, an amount equal to 
one-tenth of 1 per cent of the annual premium paid on the new in- 
surance written by the company in the state during the time there- 
in specitied; that the allowances under the agreement were to be 
charged to his account, and deducted from any sum or sums that 
may become due him under his contract, and requesting, if the ar- 
rangement was satisfactory,to indorse its approval on and return this 
letter to him for delivery to Mr.Ferry. The president of the company, 
Mr. Beers, approved the letter, and so indorsed it. The letters 
written by Dinkelspeil to the home office with reference to the poli- 
cies of McMillan and Fales are substantially to the same effect. It 
appears that Mr. Fales wrote a letter to the company relative to 
the arrangement Dinkelspeil had made with him. The answer of 
the president of the company, after stating that his letter was ob- 
viously not a repiy to any letter written by the company, but as 
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obviously a reply to a communication from Dinkelspeil, among other 
things states in effect that the company does not accept premiums 
otherwise than in cash, and that the premium was paid to the com- 
pany by Mr. Dinkelspeil in cash; that the company has no knowledge 
of any note given by him asked to be returned, but that, if Dinkel- 
speil held his note, that was a matter between them; that, before 
approving the letter, Dinkelspeil had given the company the neces- 
sary security to secure his agreement, and that it would not have 
been approved by the company under any other conditions. These 
facts and circumstances tend to indicate that the company was to 
receive the full amount specified in the policies, and not the amount 
to be paid by them under their respective contracts with Dinkel- 
speil; that the company only approved the letter, stating the na- 
ture of their agreement for a percentage rebate on its business 
under the circumstances indicated. However this may be, the 
fact that Dinkelspeil wrote to the president of the company for 
his approval and indorsement of these percentage rebates plainly 
indicates that he had no authority to make such contracts, or to 
bind the company by any special contracts about rebates without 
its consent. Bearing in mind that these contracts were made 
nearly a year after the contract with the plaintiff, how can the dep- 
ositions and letters in respect to them, when they show a want of 
authority in Dinkelspeil to make rebate contracts without the con- 
sent of the company, have any tendency to show Dinkelspeil’s 
agency, or his authority to make, on behalf of the company, the re- 
bate contract alleged? We think the objection to these depositions 
and letters was well taken, and that the court erred in allowing 
them to be read to the jury for the reasons stated. 

The next objection, as we shall consider it, involves several 
assignments of error and exceptions taken to other instruc- 
tions given. Among the instructions refused asked by the 
defendant are: ‘“(1) You are instructed that upon the plead- 
ings and evidence in this case the defendant is entitled to 
a verdict. (2) If the jury believe from the evidence in this case 
that the contract between Dinkelspeil and plaintiff for a rebate 
upon the premiums named in the policy was a personal agreement, 
and not the contract of the defendant corporation, they must find 
a verdict for the defendant. (3) The letters referred to and alleged 
in plaintiff's reply as embodying the contract between Dinkelspeil 
and plaintiff do not bind the defendant, because they were not 
submitted to or approved by any officer of the company at the 
home office in New York. (4) The plaintiff is chargeable with 
notice by the application he signed for the policy that Dinkelspeil 
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had no power to bind the defendant by the contract which he made 
with the plaintiff for a rebate upon the premiums contrary to the 
terms of the policy. (5) The only contract binding on the defend- 
ant is the contract contained in the policy of insurance, including 
plaintiffs written application for such policy.” As to the first of 
these instructions, it is sufficient to say that there was no error, 
for the reason that there were facts appearing in evidence which 
were for the consideration ofthe jury. As to the other instructions; 
it is admitted to some extent that they were given by the trial 
court in its general charge, but the complaint is that they were so 
mixed up with modifications and qualifications as practically to im- 
pair or defeat their directness and force. It appears from the 
charge that the trial court specifically instructed the jury that these 
letters indicated upon their face that “they were not the contracts 
of the company;” that “this was a matter which required the assent 
of the company,” “‘ some authorization in the first instance to bind 
the company ;” that “this, upon its face, was a private and personal 
contract between Dinkelspeil and the plaintiff, and, if that was all 
of it, I should say that the company was in no way bound by the 
stipulation contained in these papers.” The court then proceeded 
to say: “ But, although this might have been a contract private 
and personal between Thompson and Dinkelspeil as agent, yet the 
company might make themselves a party to it, and become bound 
by its terms. This they could do by having first authorized such a 
paper to be made. They could do it by ratifying it after ascertain- 
ing that such a contract had been made between Dinkelspeil and 
Thompson. They could also do it by receiving the benefits of such 
a contract, and recognizing it as received in pursuance of that par- 
ticular arrangement; that is, by direct authorization, by ratification, 
or by accepting the benefits of the contract, the company could be- 
come bound. And it is for you to inquire in this case what is the 
fact in regard to that.” It thus appears that the instructions num- 
bered 2 and 3 were given, but that 4 and 5 were not given, as asked, 
for the reason that to have so given them would have had the effect 
to exclude from the consideration of the jury the evidence which 
the plaintiff had introduced, and which he was entitled to have sub- 
mitted to the jury, of authorization and ratification of the contract. 
It is true that the depositions of the witnesses from California and 
Michigan, which were allowed to be read to the jury as evidence 
tending to prove Dinkelspeil’s authority to make contracts for re- 
bates on premiums, have been held by us to have been error; but, 
without expressing any opinion whether there was any other evi- 
dence upon this point, it is enough to say that there was some 
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evidence, as we shall presently show, introduced by the plaintiff, 
tending to show ratification upon the part of the company, which 
the plaintiff was entitled to have submitted to the jury, but which 
the giving of instructions 4 and 5 as asked would have had the effect 
to exclude from their consideration. Hence, it was not error to 
refuse them. 

As ratification is a vital point in the case, the mistake of counsel 
is that they proceed upon the hypothesis that there is no evidence 
of any nature or deseription tending to show ratification upon the 
part of the company; and hence their further objection, earnestly 
urged, that there is no evidence to sustain that portion of the 
charge of the trial court as last stated above. The record discloses 
that the plaintiff received a notice from the home office of the com- 
pany, signed by its president, informing him that the annual pre- 
mium on his policy would fall due on the 7th day of May, 1889, but 
the notice did not state the amount. Plaintiff immediately ad- 
dressed the letter already stated to the president, inquiring as to 
the amount of the premium, and stating that Dinkelspeil had sent 
him his personal agreement, which the company could ascertain 
from him. Two days after, the home office telegraphed to Thayer 
at Portland to obtain a copy of Dinkelspeil’s agreement with the 
plaintiff and his letter of the 3d of August, 1888, and forward them 
to the company. Plaintiff furnished the copies, and Thayer, the 
general agent, forwarded them to it, so that the company then at 
least became fully acquainted with the nature of the alleged con- 
tract; and its conduct thereafter becomes important as bearing on 
the question of ratification of the same. Shortly after these papers 
were sent to the company, Thayer was directed to accept $3,130 
from the plaintiff in full for the second premium, and deliver him a 
receipt in full for the second premium,—$6,260,—and the money 
was paid by plaintiff ($3,130), and the receipt for $6,260 delivered 
accordingly on the 7th day of May, 1889, at Portland, Or. The 
plaintiff, in testifying in respect to these facts, says: “Mr. Thayer 
came to me with a receipt for $6,260. He said: ‘Now, you pay me 
$3,130, and I will give you your receipt,—that is, the one agreed on 
by Dinkelspeil with you.’ I told him I was prepared to do it. He 
says: ‘It is a mere matter of form in this matter in order to close 
our books up, and make it all appear correct; and this is a matter 
we do not care to go before the public. You give me a receipt for 
this matter for the balance.’ Isaid,‘So I get my receipt, that is all 
right.’ He says: ‘I am prepared to give you a receipt in full,’ 
which he did; and he executed to me a counter-receipt, I paying 
one-half of the amount, as agreed by Dinkelspeil.” He further 
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testifies, in substance, that in signing the receipt presented to him 
by Thayer he did not understand that he was receiving any money 
from Dinkelspeil; that Thayer just proposed to give him a receipt 
for the full amount, and to take a receipt from him to settle up the 
matter on their books. It is not possible to state all or more of 
the evidence, but this is sufficient to indicate that there was some 
evidence tending to show that the company, with a full knowledge 
of all the facts as to the agreement for rebates on premiums made 
by its agent Dinkelspeil with the plaintiff, accepted the sum of 
$3,130 from the plaintiff in payment of the second premium; and, if 
it was accepted under the circumstances indicated, and the jury 
believed it, the same was evidence tending to prove ratification. 

It is true that the defendant introduced evidence explaining and 
contradicting the testimony for the plaintiff, and tending to show 
that the company never ratified or approved such a contract, or 
that it received the sum of $3,130 in pursuance of that arrangement, 
or that any other or less sum than $6,260 was paid to the company 
for the second year’s premium, as shown by the receipt of plaintiff 
to Dinkelspeil for $3,130, ‘as commissions or rebates on second 
annual premiums,” etc., indicating, as defendant claims, that of the 
$6, 260 the sum of $3,130 was furnished by Dinkelspeil in pur- 
suance of the personal agreement between the plaintiff and Din- 
kelspeil; and, consequently, that the company could not nor did 
not understand or recognize that the $3,130 paid by the plaintiff 
was to be in full payment of the second year’s premium. But, 
while this is the company’s side of it, we are only concerned with 
showing that there was some evidence tending to show ratifica- 
tion in support of that portion of the charged excepted to. The 
truth is, the trial court, recognizing the importance of the question 
of ratification under the issue, has taken the pains to instruct the 
jury fully and clearly upon this aspect of the question, as demanded 
by the different phases of the evidence presented by the parties. 
Nor to the larger portion of the charge in this particular is there 
any exception. 

The next objection is to the following instruction: “It is 
claimed by the counscl on the one side that this form of agreement 
was adopted by the company for purposes of its own, as an ar- 
rangement by which certain advantages or supposed advantages 
might be gained, without spreading the transaction upon the rec- 
ords of the company, and that the company, by its executive 
officers, did authorize just such a thing to be done,—just such a 
form of contract to be made as Dinkelspeil and Thompson entered 


into,—but understood and intended that it should be ‘the contract 
Vou, XXII.—32. 
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of the company; that the company would sbide by it, and fulfill 
its terms. You will inquire by your verdict from all this testimony 
whether that is the tact or not.” We doubt whether there is any 
evidence sufficient to sustain this portion of the charge in its full 
signification. We recall the evidence of Thompson of what Thayer 
said concerning the receipt already alluded to, but we doubt 
whether the inference to be drawn from that circumstance would 
justify the charge as given. As the case is to be tried over, the 
error to which this purtion of the charge is subject may be easily 
avoided. 

As to the next portion of the charge excepted to, which is quite 
long, and is omitted, we think there is some evidence to sustain 
it, and that the objection, as taken, cannot be sustained. We have 
not noticed the motion for nonsuit, for the reason enough has 
already been stated to show that the facts appearing in evidence 
require that the case should be submitted to the jury. The argu- 
mert as to the conclusive effect which should be given to the appli- 
cation and policy overlooks some important facts. and wholly ignores 
the theory upon which the action was brought and tried. That 
theory is that this rebate contract alleged was the contract of the 
company; that they authorized and ratified it, and in that view and 
the issue made upon it the argument cannot be sustained. To 
hold that the plaintiff was bound by its terms, and give the effect 
to them claimed, would be to ignore the issue and the evidence of 
the plaintiff in support of his contention. 

The next objection relates to the remedy sought by this action, 
and arises out of an instruction asked and refused, and an instruc- 
tion given by the court to the effect that plaintiff might recover the 
premium paid by him, with legal interest, upon proof of the facts 
alleged. The instruction asked and refused was to the effect that, 
as the plaintiff was insured for a year for the sum specified, he 
could not recover the premium paid by him in this action. The 
argument, however, addressed to us, does not go to this extent. It 
only claims that the plaintiff, having received a consideration for 
the premiums which he paid, cannot recover back the entire amount 
of the premiums paid, with interest; that all the plaintiff could re- 
cover in any event would be the amount of damages which he has 
sustained by the alleged violation of his contract. On the other 
hand, it is urged that the plaintiff contracted for the payment of a 
stipulated sum to be paid at his death, and that to secure this he 
agreed to make ten annual payments; that the contract on the com- 
pany’s part was executory, and would have remained so until his 
death; that the defendant gave the plaintiff nothing but its promise 
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to pay the stipulated sum on the happening of his death, and that 
before that occurred, and while its engagement was executory, it 
refused to carry it out; that plaintiff never received any part of 
what he contracted for, and has nothing now that he can restore. 
Hence, the plaintiff claims, as tlfe defendant refused to be bound 
by the agreement, and to recognize his rights under it, he had a 
right to rescind it, and to recover back what he had paid under it 
with interest. There is undoubtedly some conflict in the authori- 
ties as to the proper remedy to be pursued in such cases, as is 
admitted by the learned counsel for the company. Mr. Justice 
Bradley stated in Insurance Co. vs. Statham (93 U. S., 30), that the 
annual premium is not paid solely for an insurance for the year in 
which it is paid, but each premium is part consideration of the en- 
tire insurance for life. He said “that the contract is not an assur- 
ance for a single year, with a privilege of renewal from year to year 
by paying the annual premium, but that it is an entire contract of 
assurance for life, subject to discontinuance and forfeiture for non- 
payment of any of the stipulated premiums. * * * Each installment 
is, in fact, part consideration of the entire insurance for life. .The 
value of assurance for one year of a man’s life, when he is young, 
strong, and healthy is manifestly not the same as when he is old 
and decrepit. There is no proper relation between the annual pre- 
mium and the risk of assurance for the year in which it is paid.” 
It is true tbat Mr. Justice Strong expressed a different view, saying 
“that the applicant for insurance, by paying the first premium, ob- 
tains an insurance for one year, together with the right to have 
the insurance continued from year to year during his life upon pay- 
ment of the same annual premiums, if paid in advance.” Which 
of these is the true theory we are not so well advised as we would 
like. As noted, contracts for life insurance differ from contracts for 
any other class of insurance. In these the risk for one year is prac- 
tically the same as another, and of equal value to the assured. 
Under such contracts there is more reason for the claim that courts 
of equity may apportion the premiums paid with the benefits re- 
ceived where they terminate before the time agreed upon by the 
parties. But, if life-insurance contracts are to be treated as in- 
divisible, and the consideration for the premiums paid and to be 
paid is an entirety for the reason suggested, they would not seem 
to come within the reason of the equitable rule, or at least ought 
not to be applied to a party having the right to rescind. However 
this may be, it was held in McKee vs. Insurance Co. (28 Mo., 383), 
that if an insurance company should wrongfully refuse to receive 
the premiums due on a life policy, the assured may treat the policy 
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as at an end, and recover back all the money paid under it for pre- 
miums. And this case discloses that the court thought that this 
might be a very inadequate measure of damages, remarking that 
“the mere return of the premiums with interest would not be the 
standard in all cases. In many it would be very unjust, especially 
after the policy had continued for years, and the period of existence 
had consequently been shortened.” This case is admitted to be in 
point. See, also, Hedden vs. Griffin, 136 Mass., 229; Fischer vs. 
Insurance Co., 69 N. Y., 161; Norton vs. Gleason (Vt.) As at pres- 
ent advised, and in view of the unsettled state of authorities, we 
are not prepared to say there was any error, especially in considera- 
tion of the fact that it is quite doubtful whether the question can 
be raised under the pleadings. 

There is an objection raised by the plaintiff to several of the 
assignments of error in the notice of appeal for want of sufficient 
specification. The statute requires that the notice of appeal “shall 
specify the grounds of error * * * upon which the appellant in- 
tends to rely upon the appeal:” Hill’s Code, § 537. As illustrative 
of several of such assignments in the notice of appeal, the following 
will serve as a specimen: “Said court erred in allowing plaintiff to 
read to the court and jury the deposition of J. A. Hooper, and in 
overruling the defendant’s objection thereto.” By this assignment 
there is a gen>ral allegation of error, but 1t does not specify in 
what that error consists, or the grounds of error upon which the 
defendant, as appellant, intends to rely. Various grounds of error 
might be specified, any one of which, under such a general assign- 
ment, might be urged as error in allowing the deposition to be 
read to the jury, and none of them the one which was passed upon 
by the trial court and excepted to. The ground of error is not 
specified by the assignment. The adverse party knows that the 
appellant assigns that the trial court erred in allowing the deposi- 
tion to be read, but whether this was because the deposition was 
irrelevant as evidence, or incompetent for want of proper certifica- 
tion, or other grounds of error which might be specified, he cannot 
say from such a general assignment. In Swift vs. Mulkey (17 Or., 
534), in passing upon the necessity of a specification of error in the 
notice of appeal, Strahan, J., said: “Since the enactment of the 
present code, where an assignment of error in the notice of appeal 
is necessary, it must consist of a specification of particulars, so 
that the adverse party, as well as the court, may know upon what 
particular errors he intends to rely on the appeal.” As if to em- 
phasize its importance and necessity, he said: “The proper rule of 
practice is that the appellant must put his finger on the error com- 
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plained of. He cannot be permitted to make a general assignment, 
and then, upon the argument, select some particular portion of the 

charge, which is claimed to'be within the general statement.” Of 
similar purport is the language of Works, J., in Miller vs. Wade, 
Cal. (25 Pac. Rep., 487), in which he says: “The assignment of 
error is the pleading which points out the particular question raised 
and passed upon in the court below, and presented to this court 
for review. The bill of exceptions is intended to present the facts 
and the exception which sustains the point made, and thus reserved 
for our determination. If this were not so, this court would be 
compelled, instead of looking to the assignment of errors for the 
question presented, to search the whole transcript to find them. 
Opposing counsel would have no means of knowing what points 
would be relied upon until the briefs were filed in this court, and 
questions could be urged here that had never been called to the 
attention of the court below.” Clearly, then, under our statute it 
is not enough to simply state in an assignment of error that the 
court erred in doing so and so, or in failing to do so and so, but the 
appellant must point out or specify the ground of error upon which 
he intends to rely. Tested by this principle, the assignment, and 
those like it, were insufficient. Each of them relates to and covers 
all objections to the reading of a particular deposition, but none 
of them specifies a single ground of error. But, as the defects in 
these assignments are sufficiently specified by others in which the 
error relied upon is raised, we have not felt bound to consider them, 
and have only adverted to them as due to the able argument pre- 
sented against them, and to attract attention to the importance of 
complying with the statute in this regard. All concur. 


COURT OF APPEALS OF NEW YORK. 


— 


CONTINENTAL INS. CO. 
v8. 
«ETNA INS. CO., or HaRTFORD.* 


The insured, under an open marine policy, agreed to enter all goods for insur- 
ance at their full value, the damage to be estimated according to the 
actual cash value at time of loss, Loss was adjusted at a less value than 
entered. The insurer had been reinsured under a contract providing 
that the reinsurance should be “‘ to the extent of one-half of the amount 
of each and every risk which equals or exceeds in value the sum of 


* Decision rendered, April 11,1893. The cases of Continental Ins. Co. vs Greenwich Ins. Co 
and Continental Ins. Co. vs. Phoenix Ins. Co. were decided on same grounds at the same time. 
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$15,000” on certain cargoes, and ‘‘on cargoes of the value of $50,000 and 
upwards, this policy is to cover the excess of $25,000, not exceeding the 
sum of $50,000 on any one cargo.” 


Held, That the word “risk” in the reinsurance contract referred to the value 
of the property as entered, and not as afterwards adjusted. 


Roor & Crarxe (Elihu Root and Samuel B. Clarke, of counsel), 
Jor Appellant. 

Wine, Suoupy & Purnam (Joseph A. Shoudy, of counsel), for 
Respondent. 


O’Brien, J. 

The plaintiff sought to recover upon an open policy or contract 
of reinsurance made by defendant and two other companies, in 
which they assumed certain obligations that are now in dispute, 
and bound themselves “‘severally, and not jointly, nor the one for 
the other, to the assured.” The plaintiff had issued in each case 
an open policy of insurance to Twombly & Co., the New York Light- 
erage & Transportation Company, and John H. Starin, on account 
of whom it may concern, bearing date, respectively, September 
1, 1881, February 1, 1883, and December 6, 1882:— 


Loss, if any, payable to assured upon all kinds of lawful goods and mer- 
chandise laden on board the good lighter or lighters, as indorsed hereon, or 
in a book kept for that purpose, for the several amounts, and on the goods 
and merchandise, as specified in the said indorsement; the said assured agree- 
ing to enter for insurance all goods carried by them at the full value thereof, 
and to report the same to this company on Monday of each week (or at such 
times as they may require). At and from point or points in the harbor of 
New York as far south as the Narrows, and the inland waters of New Jersey 
adjacent and tributary thereto, and on the North River as far as Piermont, 
and the East River as far as Throgg’s Neck. * * * The said loss or dam- 
age to be estimated according to the true and actual cash value on the day of 
the disaster. 

On March 17, 1885, merchandise on board the lighter Chase was 
indorsed by Twombly & Co. for the amount to be insured of $16,000 
in the book referred to in their policy, and the same was reported 
by them to the plaintiff at the time required. The cargo was lost 
by perils covered by the policy, and the loss adjusted upon the 
basis of the actual cash value of the cargo on the day of the disaster 
in the sum of $12,058.48. On the 19th of March, 1885, merchandise 
on board the barge James W. Eaton was indorsed by the New York 
Lighterage & Transportation Company for the amount to be in- 
sured of $15,900 in the book referred to in their policy, and the 
same was reported by it to the plaintiff at the time required, and 
in conformity with the contract. The cargo was lost by perils 
within the policy, and the amount adjusted upon the actual cash 
value of the cargo on the date of the disaster at $12,451.26. On 
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October 7, 1885, goods on board the lighter Warren were indorsed 
by John H. Starin in the book referred to in the policy for the 
amount to be insured of $16 000, and the same duly reported to the 
plaintiff. There was a loss upon the goods included in this cargo, 
which was subsequently adjusted at $710. It is not questioned 
that the plaintiff in each of these cases had made with the shippers 
valid contracts of insurance, and was liable for the loss as adjusted. 
The plaintiff claims that these losses were covered by the contract 
of reinsurance with the defendant and the other two companiess 
bearing date January 1, 1885, and by which they agreed to reinsure 
the plaintiff, on account of whom it may concern; loss, if any, paya- 
ble to them pro rata:— 

Upon all kinds of lawful goods and merchandise laden on board-the good 
lighter or lighters, as indorsed hereon, or in a book kept for that purpose, for 
the several amounts, and on the goods and merchandse, as specified in the 
said indorsement; the said assured agreeing to enter for insurance all goods 
at the full value thereof, and to report the same to the assurers on Monday of 
each week (or at such times as they may require). The said loss or damage 


to be estimated according to the true and actual cash value on the day of the 
disaster. 


The true meaning and construction of the following indorsement, 
made upon this policy, and bearing date February 2, 1885, raises 


the only question presented by this appeal :— 

On and after this date this policy covers the Continental Insurance Com- 
pany as reinsurance to the extent of one-half of the amount of each and every 
risk which equals or exceeds in value the sum of $15,000, and which the said 
Continental Insurance Company may have on cargo of any one barge or 
lighter, and insured by them under their open policies issued to the following 
named persons, viz.: Twombly & Company, John H. Starin, New York 
Lighterage and Transportation Company. * * * On cargoes of the value 
of $50,000 and upwards, this policy is to cover the excess of $25,000, not ex- 
ceeding the sum of $50,000 on any one cargo. JOHN NEWMAN, agent. 

The defendant’s contention is that, as the value of the several 
cargoes which were lost proved in each case, upon the adjustment, 
to be less than $15,000, the loss is not covered by the contract of 
reinsurance; and this view has been sanctioned by the courts below. 
The plaintiff, on the other hand, claims that as the entered or written 
value of the cargo in each case exceeded that sum, the defendant’s 
contract covers the plaintiffs risk, and it is bound to make the 
plaintiff good for that part of the loss stipulated for in the contract 
of reinsurance. The plaintiff in each case treated the risk as re- 
insurance, and it indorsed in the book referred to in defendant’s 
policy the cargo for one-half the amount entered by the shippers, 
and reported the same to the defendant. The controversy, there- 
fore, turns upon the meaning of the word “risk,” as used by the 
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parties in the above indorsement, which is the material part of the 
contract. In ascertaining the sense in which that word was used, 
the intention of the parties must govern, and the precise contract 
relations that each occupied to the other become important. The 
plaintiff, by its open policy issued to the carriers or shippers named, 
insured goods, the nature, character, and value of which were not 
known, and could not be known, when the policy was issued; but 
the kind and value thereof were to be particularly specified there- 
after, from time to time, as occasion required, by indorsement, or 
in a book kept for that purpose, to be reported to the plaintiff once 
in each week, as required. When the gouds were laden, and cer- 
tainly when so entered at their full value, the contract was com- 
pleted in every case, and the liability of the plaintiff began. When 
the goods and their value were reported to the plaintiff, it could 
then know the character and extent of its risk under the policy; and 
the true value of the goods at the time of any disaster was to be the 
basis of its liability. The defendant and the two other reinsuring 
companies agreed with the plaintiff to share one-half its liability for 
a certain class of those risks. That class was to be specified and 
defined, not by the result of a disaster, but by indorsement on the 
policy of reinsurance which the plaintiff held. Accordingly the 
parties limited the operation of the contract to “each and every 
risk which equals or exceeds in value $15,000.” The defendant’s 
liability was not to attach to any other risks that the plaintiff might 
take. It must be presumed from the nature of the business and 
the purpose of the contract that both parties intended to define the 
class of risks to be covered by the reinsurance, in such language as 
to enable each to know, when the entry was reported, whether the 
risk was reinsured or not. It was important for the plaintiff to 
know, when the report was made, in each case, whether it had 
reinsurance or not; and it was equally important for the de- 
fendant and its co-contractors to know, as risks were reported, 
whether or not they had assumed any liability with respect to 
them. Ifthe parties, by the use of the words, “risk which equals 
or exceeds in value $15,000,” meant only such risks as, after loss 
and upon adjustment, equaled or exceeded that amount, then it is 
obvious that they could never know whether there was reinsurance 
or not, save in the very few exceptional cases where there should be 
a loss, and it was finally adjusted at figures within the limit speci- 
fied; whereas, if they meant the entered value of the cargo, or the 
sum written, both parties would know precisely where they stood. 
It must be admitted that the entered value is the basis for the com- 
putation of the premium to be paid by the carriers or shippers of 
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the goods to the plaintiff for the risk assumed. It is equally clear 
that the reinsuring companies are entitled to demand or share pre- 
miums with the plaintiff on the same basis. The defendant’s posi- 
tion, then, must be that, while it is entitled to demand and receive 
compensation for reinsurance in every case where the entered value 
of the cargo equals or exceeds $15,000, it is, nevertheless, shielded 
from any liability unless an adjusted loss to the actual value equals 
or exceeds that sum. An interpretation of the contract which would 
produce such a result could scarcely be called fair, and there is a 
strong presumption that it is contrary to what was intended by the 
parties. The word “risk” in its ordinary and popular use, with 
reference to insurance, describes the liability assumed as specified 
on the face of the policy, and in that sense it is used in numerous 
statutes of this state regulating insurance companies, and in some 
adjudged cases: 5 Cent. Dict., p. 5194; Pitcher vs. Hennessey, 48 
N. Y., 415; Jackson vs. Insurance Co., 99 N. Y., 129; Sun Mut. Ins. 
Co. vs. Ocean Ins. Co., 107.U. S., 504; Laws 1849, c. 308, § 13; Laws 
1853, c. 463, § 12; Laws 1880, c. 110, § 1; Laws 1879, c¢. 489, § 1; 
Laws 1874, c. 189, § 8. 

When the parties spoke of risks that equaled or exceeded $15,000, 
they meant to designate such risks as the plaintiff might have upon 
goods, upon the lighters named, that were entered or written for 
that amount or more; and they did not intend that the existence 
of a contract of reinsurance was to depend upon the constantly 
fluctuating value of the goods, the notions of an adjuster as to 
value, or the judgment of a court or jury. They intended that the 
obligations of the defendant should be complete and perfect when 
the goods were entered for insurance, and not that the existence 
of any contract whatever should be left to depend upon the extent 
of the loss, after the disaster against the possibility of which the 
plaintiff was seeking to protect itself. The intention might have 
been expressed with more particularity and with greater precision, 
and made so plain that no controversy as to the meaning could 
ever arise. But we know that the multifarious transactions of 
business men are not always preceded by carefully and actually 
measuring and weighing their words, nor are their ordinary agree- 
ments or contracts always drawn by persons skilled in the use of 
language. In the vast majority of such cases no controversy ever 
arises, and in the exceptional cases, in which courts are called upon 
to settle the dispute, they should give to such instruments a reason- 
able and sensible construction, and which appears to conform the 
nearest to the justice of the case and the end which the parties 
sought to accomplish, but which, from inadvertence or the poverty 
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of language, they have failed to express fully and accurately. In 
this case the contract is clear enough, except that the parties, in de- 
fining the class of risks to be covered by the reinsurance, used an 
expression which perhaps left some room for controversy as to 
whether the entered or actual value of the cargo was intended. 
But we think that the real intention of the parties is easily ascer- 
tained from the nature of the transaction, the language employed, 
and the object which they evidently had in view. The construction 
which we are disposed to put upon the indorsement attributes to 
the parties a design to make a contract certain in its terms and just 
and reasonable in its operation, while the other view introduces into 
the contract an element of great uncertainty, and would operate 
unfairly in practice. When the language of the parties is not open 
to construction, the contract must be enforced, however harshly it 
may operate; but when it is, then the considerations to which allu- 
sions have been made are entitled to great weight. 

The plaintiff, when the goods were entered, became liable upon 
its open policy to puy the full sum written in case of loss should the 
value of the goods, on the day of the disaster, prove to equal or ex- 
ceed that sum. The risk for which it might be made liable was, 
therefore, the entered value. The circumstance that from fluctua- 
tions in value or other causes it was possible that the liability 
assumed might be less does not prove that the sum ultimately paid 
was the real risk referred to. The sum which the plaintiff might 
ultimately become liable to pay was the risk to which the parties 
referred in the contract of reinsurance. That was the risk which 
the plaintiff took by its open policy, and to that class-of risks the 
contract of reinsurance applied. When two insurance companies 
contract with each other that one shall share the loss with the other 
as to all risks exceeding a certain sum, the contract applies to all 
risks that have been written fur the sum so specified. The obliga- 
tions of the re-insuring company can be determined without refer- 
ence to the loss; and in this case, had no loss occurred, the class of 
risks assumed by the defendant could be determined from the lan- 
guage used, and from the nature of the transaction. In that case, 
a construction that would make the defendant’s liability depend, 
not upon the plaintiff’s risk, as expressed upon the face of its policy, 
but upon the market value of the goods, as shown subsequently, in 
case of loss, would render it impossible to tell what risks, if any, 
were re-insured, and would be rejected as contrary to the intention 
of the parties. The contract cannot be construed one way after a 
loss, and another and different way before, or one way for the pur- 
pose of collecting premiums, and another way for the purpose of 
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determining liability. When the question arises, as it does in this 
case, whether the re-insurance ever attached, or the contract ever 
came into operation, it is reasonable and just to hold that the value 
referred to in the endorsement was the entered, and not the actual, 
value. The defendant’s contract attached, if at all, when the goods 
were laden upon the lighters, and, as it was impossible then, or, at 
least, extremely inconvenient, to determine what their actual value 
was, the parties must have intended that the obligation, under the 
agreement of re-insurance, should derive its life and validity from 
the entered value of the cargo. In the opinion of the learned gen- 
eral term, much importance is given to the point that the construc- 
tion, which the plaintiff contends for, would create liability on the 
part of the re-insuring companies upon risks where the shippers or 
carriers had entered the property for insurance at an excessive or 
exaggerated value. In all contracts of insurance there is, of course, 
a possibility of fraud and dishonesty, but that contingency is not 
controlling in the process of ascertaining what the parties intended 
by the language used. While that danger is always present in such 
contracts, it seems to us to be as completely eliminated from that 
under consideration by the prescribed regulations and the real in- 
terest of all parties as it ever can be in human transactions. The 
shippers were bound by their contract with the plaintiff to enter the 
goods for insurance upon the book, and report the same at the true 
value. If they were entered at a valuation grossly and manifestly 
excessive, it would constitute a fraud that might vitiate the policy. 
Moreover, it is difficult to conjecture any possible motive for a ship- 
per, or carrier of goods, to enter them for insurance at an excessive 
value, and pay premiums on such value, when, by his contract, he 
was limited, in case of loss, to the recoyery of the actual market 
value at the date of the disaster. Indeed, the temptation would be, 
with carriers such as these parties were, to save premiums by enter- 
ing the goods for a less sum than the true value, and doubtless it 
was to guard against this that the plaintiff bound them to enter the 
property for insurance at its full value. The learned counsel for the 
defendant insists that the construction of the contract, which we 
have here indicated as the proper one, is contrary to the decision of 
this court in the case of Arnold vs. Insurance Co. (78 N. Y., 7.) 
That was an action by the owner, or consignee, upon an open policy 
of marine insurance, to recover for goods lost. It was held that an 
honest mistake in reporting the cargo, and the route upon which 
the vessel was to sail, to the assured, did not vitiate the policy or 
furnish a defense against the loss. There was another question in 
that case growing out of a claim by the assurers that there was a 
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deviation from, or unnecessary delay in, the voyage, to which the 
contract applied, which, of course, has no application to the case at 
bar. The learned counsel is doubtless correct in his position that 
if the goods were lost after they were laden, but before entry in the 
bcok or report, the liability of the plaintiff to the shippers attached. 
But it does not follow from that, we think, that the word “risk,” as 
used in the contract, refers to the actual, and not the entered, value. 
The plaintiff's contract with the shippers covered all goods laden 
upon the lighters specified, without regard to value. The defend- 
ant’s contract with the plaintiff covered only such risks as the plain- 
tiff had upon the same goods when the value amounted to a sum 
which was specified, and thus the liability of the defendant, unlike 
that of the plaintiff, was limited to cargoes the value of which 
equaled, or exceeded, a specified sum. On such cargoes the liability 
of the defendant also attached when the goods were laden, though 
it could not be known until the entry was made; and if, in the 
meantime, a loss occurred, a subsequent entry and report in good 
faith, and without fraud or collusion, would be necessary to perfect 
the right of action. The entered value, of course, is not conclusive, 
either upon the plaintiff or the defendant, as to the extent of the 
liability after loss. That is measured and governed by the actual 
market value of the goods on the day of the disaster. The import- 
ance of the entered value is, that it clearly defines and separates the 
risks taken by the plaintiff, which are covered by the ccntract of re- 
insurance, from those which are not. That was a certain and con- 
venient way to classify them, and that, we think, was the standard 
which the parties adopted to determine the value of the risks in- 
tended to be covered. The judgment should, therefore, be reversed, 
and a new trial granted ; costs to abide the event. All concur. 





1893. ] Agricultural Ins. Co. vs. Potts. 509 


« 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


AGRICULTURAL INS.CO., oF WaTERTOWN 
vs. 
POTTS.* 


A statement made by the general agent of a corporation, in the course of 
his employment, of a fact within his official knowledge, touching the 
status of a matter intrusted to him, is admissible in evidence on behalf of 
the party with whom the corporation was dealing at the time. 


Plaintiff, who was insured against fire in defendant’s company, obtained 
further insurance on her dwelling, which, unless consented to in writing 
by the defendant, voided its policy. There was testimony competent to 
prove that after obtaining the additional insurance the insured notified 
the special agents of the defendant, who undertook to communicate with 
the insurer, and to let plaintiff know the result. There was also proof of 
an admission made by defendant’s general manager, from which it could 
be inferred that the company had received actual notice of these facts, 
and had directed the agents to cancel plaintiff’s policy, which they 
neglected to do until after the plaintiff’s dwelling was destroyed by fire. 
Upon an action on the policy, held, that a nonsuit was properly refused ; 
there being proof from which the jury might find that the defendant was 
estopped by its conduct from setting up the forfeiture of the plaintiff’s 
policy. 


James Bucuanan and A. H. Sawyer, fur Plaintiff in Error. 
Joun S. Vooruess, for Defendant in Error. 


Garrison, J. 

The sole error assigned is the refusal of the trial court to nonsuit 
the plaintiff. The action is brought upon a policy of insurance is- 
sued by the defendant, indemnifying the plaintiff against loss by 
fire to the amount of $1,500, upon her dwelling. The policy con- 
tains, among other things, a stipulation in these words: “If any 
other insurance has been or shall hereafter be made upon the prop- 
erty hereby insured, or any part thereof, or any interest therein, . 
whether such insurance is valid or invalid, this entire policy, and 
every part thereof, shall be nuli and void, unless the written con- 
sent of the company, at the New York city office, is obtained. In 
case such consent is applied for, and refused, the company will pay 
to the assured the unearned premium.” The policy also declares 
that “no agent is permitted to give the consent of the company in 
any other case required by the provisions of this policy, or to waive 
any stipulation or condition contained therein; but in all cases 
where the consent of the company is required by this policy, other 
than consent to the assignment of the policy, such consent must be 
obtained in writing, and at the New York city office.” 

* Decision rendered, March 7, 189% Syllabus by the Court. 
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The policy was obtained through Wright & Marsh, insurance 
agents at Princeton, in this state, who received the premium for 
the company, and delivered the policy to the plaintiff. The policy 
was issued in 1885. On the 3d day of January, 1888, the plaintiff 
insured her said dwelling, in the additional amount of $300, in the 
Liverpool & London & Globe InsuranceCompany. The plaintiff tes- 
tified that, the day after she got this latter insurance, she went to 
Princeton, to the office of Wright & Marsh, having with her the 
policy in defendant’s company, and told Mr. Marsh that she had 
taken out more insurance on her building, whereupon Marsh re- 
quested his partner to “see to it.” The plaintiff's narrative of what 
then occurred is as follows: “ Mr. Wright got up from his desk, and 
went to a drawer, and took out a paper with marks of a building on 
it, and wrote something on it and put it back again. Mr. Marsh was 
present and asked me with whom I had insured, and where,and I dis- 
tinctly told him, and he said, ‘It is all right. Perhaps the Agricultur- 
al Company may cancel your policy, if they think you have too much 
on your buildings, but we will let you know in a few days.’” This 
was on January 4th, and on the 20th day of May of the same year 
the plaintiff's dwelling was destroyed by fire; neither Wright & 
Marsh nor the Agricultural Company having communicated with 
the plaintiff in the meantime. It is also in evidence that after the 
occurrence of the fire Mr. Patterson, the general agent of the de- 
fendant, in charge of its New York office, visited the scene of the 
fire, and drew up and obtained the signature of the plaintiff to the 
formal proofs of loss, and attempted to adjust the same for a sum 
less than the value of the policy. 

The plaintiff also called as her witness Crowell Marsh, of the firm 
of Wright & Marsh, who testified that he was the agent of the de- 
fendant company at Princeton, and that the custom of the company 
with respect to applications for further insurance was that the local 
agent, if he deemed the request reasonable and right, wrote on the 
policy the indorsement, “ Other insurance permitted,” and reported 
the fact to the company, who, if they dissented, ordered him “to 
cancel the poiicy; to take it up.” He further testified that it was 
not the practice of the company to make any indorsement itself, 
but merely to sanction his indorsement, or to order him to cancel 
the policy, and that, in all the number of years he had had dealings 
with the company he could recollect no case in which the indorse- 
ment on any policy obtained through his firm had been made by 
anybody other than himself or his partner, and that they never 
knew any person other than Mr. Patterson as the representative of 
the company. The custom of the company in this respect was like- 
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wise shown by individual instances in which it had been followed, 
and by the indorsement on plaintiff's policy of the words, “The 
buildings insured under this policy are now in possession and occu- 
pied by tenant. Indorsed May 1, 1885. Wright & Marsh, agents.” 

There was no proof of any custom by which the agents of the 
defendant were permitted to give the assent of the company in 
cases where additional insurance had already been actually obtained. 
In this state of the proofs the court was asked to nonsuit the plain- 
tiff, upon the ground that the policy sued on, by its terms, had be- 
come null and void, by reason of the further insurance of the 
property comprised therein, without the written consent of the de- 
fendant, at its New York city office. 

All of the facts assumed in this proposition are undubitably 
established by the plaintiffs proofs; so that the question presented 
is whether, in the face of these facts, there was any ground of re- 
covery, upon which the case should have gone to the jury. The 
points chiefly argued in this court were—First, as to the power of 
an agent to waive the conditions of the policy, in the face of its ex- 
press declaration that such power was not delegated; and,secondly, 
whether the defendant company, by sanctioning indorsements made 
by its agents upon pvlicies where further insurance was contem- 
plated, had clothed such agents with apparent authority to continue 
in force a policy that, by its terms, had become null and void, be- 
cause such further insurance had already been actually obtained. 
Any discussion of the implied powers of agents to waive the express 
conditions of written contracts would seem, however, to be far- 
fetched in the present case, in view of the uncontroverted testimony 
as to the conduct of the insurance company itself. It isin evidence 
that Mr. Patterson, the general agent of the defending corporation, 
visited the plaintiff after the fire, upon the business of the defend- 
ant, and endeavored to adjust her loss for a sum less than the 
amount insured, averring, among other things, on behalf of the com- 
pany he was representing, that “they had notified the agent to 
cancel this policy, but it had been neglected.” By this declaration 
the defendant’s agent imparted pertinent information touching 
matters to the consideration of which he had invited the plaintiff. 
It was made in the supposed interest of his principal, and was part 
of the res geste. A statement made by a general agent of a corpo- 
ration in the course of his employment, as to a fact within his 
official knowledge, touching the status of a matter intrusted to him, 
is admissible in evidence on behalf of the party with whom the cor- 


poration was dealing: Whart. Ev., § 1173; Runk vs. Ten Eyck, 24 
N. J. Law, 756. 
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From this declaration of the defendant’s general manager, it was 
competent for a jury to infer that actual notice had been received 
by the defendant of some state of affairs respecting plaintiff's risk 
that justified, in defendant’s opinion, a cancellation of her policy; 
and, inasmuch as the only fact of this nature of which the case 
gives any indication is that communicated by the plaintiff to Wright 
& Marsh, a further inference might be that the Jocal agents had 
forwarded the information received by them to the company, as 
they promised plaintiff they would do, and that the company, taking 
the view of the risk intimated by Wright & Marsh to the plaintiff, 
had decided upon the cancellation of her policy, and that Wright & 
Marsh were the agents whom Mr. Patierson had in mind when,he 
said that the company had notified the agent to cancel the policy in 
question. At all events, the evidence referred to, if not free from 
ambiguity, standing alone, when taken in connection with the rest 
of the plaintiff's testimony, was competent proof to go to the jury, 
for the purpose of establishing the following facts:—First, that the 
company had actual knowledge of the condition of the plaintiff's 
insurance, and of her submission of the matter to the local agents 
who forwarded the information; second, that the defendant recog- 
nized the duty of acting decisively upon the facts thus submitted, 
and had actually made its decision; third, that the defendant had 
intrusted the execution of the decision thus reached to Wright & 
Marsh. That Wright & Marsh did nothing toward carrying into 
execution this decision of the company during the months that pre- 
ceded the fire is an admitted fact, and it must, I think, be likewise 
admitted that the plaintiff was damnified by reason of their negli- 
gence. All of the evidence points conclusively to the fact that it 
was the settled purpose and constant practice of the plaintiff to keep 
her dwelling fully insured. The very circumstance of her obtaining 
from the Liverpool & London & Globe Company an insurance of 
$300 in addition to the sum of $1,500 already placed in the defend- 
ant company repels the notion that she would have allowed her 
dwelling to remain practically uninsured had the decision of the 
latter company, canceling its policy, been made known to her. At 
the close of the plaintiff's case, therefore, there was testimony com- 
petent to prove that the plaintiff had in good faith submitted to her 
insurers actual knowledge of a state of facts that placed it wholly 
within their power either to continue their contract of indemnity 
or to relieve themselves of all obligation respecting it; that they 
took the matter under advisement, and decided upon the latter 
course, which decision, owing to the laches of the agent to whom 
its execution was intrusted, was not communicated to the insured 
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until she had been injured by fire. The case thus pres ented would 
in my opinion, come within the elemental rule of estoppel, that in 
dealing with others no one shall be permitted to deny that he in- 
tended the natural consequences of his conduct, when such conduct 
has in fact induced others to rely upon it to their loss. The natural 
consequence of the failure of the company to communicate to the 
plaintiff its decision was to induce in her the belief that it 
acquiesced in the further insurance of which she had given notice, 
and, so long as this belief continued she was lulled into a false 
security with respect to her property. After the loss had occurred 
it was too late for the company to set up for the first time, in avoid- 
ance of its obligation, the very state of facts with full knowledge of 
which it had permitted the plaintiff to rest secure in her proposed 
protection. In Insurance Co. vs. Eggleston (96 U. S., 572), the 
policy provided for an absolute forfeiture in the event of the non- 
payment of any premium. The last installment of premium re- 
mained unpaid at the death of insured. At the trial the plaintiff 
proved that the company had several times changed its agents, and 
had each time notified the insured where to pay his premium, and 
that while waiting for such information the last installment had be- 
come overdue, and so remained at the time of the death of the 
insured. Mr. Justice Bradley affirmed the charge of the trial court, 
leaving the question of fact to the jury, saying, “ Any course of action 
on the part of an insurance company which leads a party insured 
hovestly to believe that by conforming thereto a forfeiture of his 
policy will not be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting upon the for- 
feiture, though it might be claimed under the express letter of the 
contract.” And to a like effect are Insurance Co. vs. Doster, 106 
U. S.,30; Combs vs. Insurance Co., 34 N. J. Eq., 403; Redstrake vs. 
Insurance Co., 44 N. J. Law, 294, 300. 

That Wright & Marsh, in respect to the cancellation of plaintiff's 
policy, were the agents of the defendant, and not of the plaintiff, 
cannot be seriously questioned. Granting that they were her agents 
for the purpose of communicating to the defendant the status of 
her insurance, the company, by intrusting them with the execution 
of its decision touching a matter solely within its power, constituted 
them its agents, so that their negligence in this respect is the 
negligence of the insurer. There is, it is needless to say, a marked 
distinction between cases such as this, in which notice given to an 
agent is in point of fact communicated to the principal, and those 
in which the principal is charged upon mere proof of notice to an 


agent. In the former case the power of the agent to bind his prin- 
VoL. XXII.-33. 
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cipal is limited by the scope of his actual or apparent authority, 
whereas, in the latter case, no question of agency rises; the sole 
question being as to the legal duties of the principals themselves, 
growing out of knowledge actually imparted. For a like reason 
the present case is uncomplicated by any question as to the delega- 
tion of the power of waiver. Whatever difference of opinion may 
exist as to the effect of notice to, or waiver by, a special agent, in a 
given case, there can be no diversity of sentiment as to the plenary 
power of a party to a contract to waive any condition intended for 
his benefit,either before or after forfeiture, whether by express decla- 
ration, or by conduct so misleading that it estops him afterwards 
from claiming the forfeiture. 

Our conclusion upon the case before us is that the trial court, in 
refusing the defendant’s motion to nonsuit the plaintiff, ruled cor- 
rectly, and that the judgment recovered should be affirmed with 
costs. 


COURT OF APPEALS OF KENTUCKY. 


HOWARD INS. Co. 
v8. 
OWENS.* 


The statute of frauds does not apply to a var contract to issue a policy; 
such contract is binding. 


Authority to an agent to insure property situated in a certain city and 
vicinity is authority to insure in a village ten miles distant, where the 
company sanctioned such contracts. 


Where such insurance is made by a general agent with authority to contract, 
it isnot affected by the tact that it was in violation of private instructions 
to the agent. 


A written application when made on the representation of the agent that it 
was merely descriptive, and did not affect the rights of insured under a 
parol contract previously made, is not a waiver of such parol contract. 


The rejection of such written application will not affect the rights of insured, 
where the loss was prior to his notice of the rejection. 


Aveustus E. Wittson and Wm. Linpsey, for Appellant. 
R. H. Cunyincuam and Buturrr & Sutexps, for Appellee. 


Lewis, J. 
February 24, 1884, appellee, J. V. Owens, residing. and having a 
storehouse in the village of Corydon, Henderson County, commu- 


* Decision rendered, March 19, 1893. 
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nicated by telephone with R. G. Adams, agent at the city of Hen- 
derson, ten miles distant, of appellant, the Howard Insurance Com- 
pany, about obtaining a policy of insurance on his building, and it 
was on that occasion agreed by. Adams to insure it for one year 
for the amount and at the consideration fixed upon by them; 
Owens being informed by Adams, in substance, and relying upon 
the assurance, that the contract was made and his storehouse then 
insured by the Howard Insurance Company. But about February 
29th Adams requested Owens to make a formal application to the 
company for the insurance, and sent the blank for that purpose 
by his special solicitor, Hardwick, though at the same time Owens 
was assured his right under the verbal contract should not be 
thereby impaired. Owens did, as requested, fill up and sign the 
application, showing situation and character of his house, and de- 
livered or sent it to Adams, who forwarded it to the general man- 
ager of the company at Toledo, Ohio. March 6th, Adams made 
entry of the verbal contract in the policy register kept by him for 
such purpose, of which he notified Owens. And March 13th, he 
again notified him his property was insured, and also that a written 
policy, made out in pursuance of the verbal contract, would be 
sent to him as soon as a supply of blanks, of which he then had 
none, was received from headquarters of the company. March 15th, 
Adams, having received the policy already signed in blank by the 
president and secretary of the company, filled up and countersigned 
it himself as agent. But March 15th, at night, after execution, but 
prior to delivery, of the policy to Owens, the storehouse was totally 
destroyed by fire. It appears the general manager at Toledo, upon 
receiving the application made February 29th, rejected it, and by 
letter dated and mailed March 12th to Adams at Henderson noti- 
fied him of the rejection. Nevertheless, March 17th, Adams accepted 
from Owens the amount of premium previously agreed upon, though 
not before paid, and delivered to him the policy running from March 
6th for one year; and this action was brought to recover on it the 
amount for which it is alleged the storehouse was insured. 

On the former appeal—this being the second—the single ques- 
tion was as to sufficiency of the plea of limitation, sustained by the 
lower, though decided adverse to defendant by this, court; but we 
are now required to revise a judgment in favor of plaintiff for 
amount sued for. The statute of frauds has no application to the 
case, nor does the petition contain two distinct causes of action, 
as counsel argue. In Security Fire Ins. Co. vs. Kentucky Marine & 
F. Ins. Co. (7 Bush, 81), it was held by this court, in accordance 
with established doctrine, that “a contract to issue a policy as an 
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executory agreement to insure may be binding without any written 
memorial of it;” and, further, that “a court of equity, having juris- 
diction for specific enforcement, would, to avoid ‘unnecessary cir- 
cuity, adjudge damage just as if a policy had been executed, and 
an action had been brought on it for the loss of the thing thereby 
insured.” This action is not, however, based at all upon the verbal 
agreement, but alone upon the ipolicy executed and delivered in 
pursuance of it; and evidence in regard to terms of that agree- 
ment, and circumstances under which it was made, would be neither 
necessary nor pertinent, except for the purpose of determining the 
decisive question whether Owens was legally entitled to the policy, 
and Adams had authority and was bound to deliver it at the time 
he did so. On the trial the jury was instructed that “Adams was 
general agent of defendant for the purpose of making contracts of 
insurance and issuing policies of insurance for the defendant against 
loss or damage by fire upon property situated in Henderson, Ky., 
and vicinity, subject to the limitations contained in the paper en- 
titled ‘Instructions for Agents,’ filed with deposition of Adams, and 
read in evidence.” It seems to us the defendant had no cause to 
complain of that instruction, because Adams was, in terms of the 
paper referred to, appointed its agent, and empowered to make con- 
tracts of insurance, and to issue policies of insurance. Besides, his 
possession of blank policies signed by the president and secretary 
afforded evidence of his general agency sufficient to justify a person 
making a contract of insurance with him, and in accepting and 
treating as valid and enforceable a policy issued and delivered by 
him. The qualifying clause of that instruction would, however, have 
been prejudicial to plaintiff, if not explained by other instructions, 
which seems to have been done; for the power of an agent cannot 
be limited by special private instructions so as to affect a contract 
of insurance, unless the insured had notice, or there is something in 
the nature of the business or circumstances of the case to indicate 
the agent acted under such special instructions: May, Ins., § 126. 
Very many exceptions to rulings at the trial on competency of 
evidence were taken, and are now urged as reasons for reversal of 
the judgment; but we need not refer to them in detail, because satis- 
fied, after examining the bill of exceptions and evidence, that the 
facts we have recited were beyond question established by evidence 
entirely competent; and as there facts clearly involve an agreement 
between Owens and Adams for insurance by defendant of the store- 
house in question, and for delivery of a policy of insurance, and also 
authority of Adams to make the contract and deliver the policy, 
there necessarily follows the right of Owens to recover the amount 





1893.] Howard Ins. Co. vs. Owens. 517 


at which the property was agreed to be insured, unless he did some 
subsequent act equivalent to a waiver or estoppel of his right to the 
policy, or acted in bad faith or collusion with Adams to defraud the 
Howard Insurance Company. For if he was, in virtue of the parol 
agreement, entitled to the policy, he was not deprived of that right, 
nor was the company released from its contract to deliver it, by 
reason of intervening destruction of the property insured. A ques- 
tion is, however, made as to the meaning and comprehensiveness of 
the word “vicinity,” used in the letter of Adams’ appointment as 
agent. But it seems to us, if there was any doubt about authority 
of Adams, as agent, to make contracts for insurance of property in 
the village of Corydon, it would be removed by the conduct of de- 
fendant sanctioning contracts for insuring other property in that 
place, which appears from evidence in this case was done. Although 
ordinarily an application for insurance would tend strongly to show 
the contract to insure was not completed, and that the right of a 
company to decline making it still existed, yet, in this case, the evi- 
dence is that it was distinctly agreed by Adams the application was 
intended simply as description of the property, and would not im- 
pair Owens’ right under the previous parol agreement, nor release 
the company from its obligation thereby incurred; and if the appli- 
cation was made by Owens under such circumstances and upon such 
assurance, we do not see how that act can be now construed as a 
waiver of his right to the policy already acquired by the parol con- 
tract, or as a release of the company. It appears that the store- 
house of Owens was in a range of frame buildings, and Adams was, 
in his letter of instructions, forbidden to insure property so situated; 
and therefore the general manager probably would, if informed of 
the fact pending negotiations between Adams and Owens, have pro- 
hibited consummation of the contract, as he did reject the applica- 
tion when received by him. But it appears Adams was acquainted 
with the condition and situation of the property at the time he 
agreed to insure it, and, as the company gave him authority to make 
the contract of insurance and for delivering the policy, it should 
suffer for any apparent or real breach of trust by its agent, and not 
Owens, the insured, who relied and acted upon the faith of the 
agreement. There is no evidence that Owens had notice of such 
restriction or limitation of the authority of Adams as agent, or that 
he acted in bad faith in any respect whatever, and the jury so found. 
It appears that the letter of the general manager, rejecting the 
application, was received by Adams before delivery of the policy, 
but after the property was destroyed. But, if defendant was legally 
bound, by agreement of its agent, to deliver the policy, and Owens’ 
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right to it had become vested before destruction of the property 
insured, then Adams did no more in delivering it March 17th than 
a court of equity would have compelled the company to do. Whether 
Owens was entitled to the policy, and, as a consequence, the right 
to recover on it, was a question to be determined by the jury under 
instructions of the court, which appear to us to fully and accurately 
cover every issue; and as there is scarcely any room for controversy 
about any material fact in the case, the verdict of the jury in favor 
of plaintiff was inevitable. Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


HEUER 
v8. 
NORTHWESTERN NAT. INS. CO.* 


The policy provided that it should not be liable for loss caused by explosion 
unless tire ensued, and then only for loss by fire. 


Held, that loss from an explosion of illuminating gas in a room, caused by 
the ignition of a match, is chargeable to the gas, and is within the excep- 
tion of the policy. 


Rusens & Mort, for Appellant. 


Taruam & Wesster, for Appellee. 

Maaruper, J. 

The policy is for insurance against loss or damage by fire, and 
contains the following provision:— 

This company shall not be liable, by virtue of this policy, * * * for 
any loss or damage by fire caused by means of an earthquake; nor of an in- 
vasion, insurrection, riot, civil commotion, or military or usurped power ; 
* * * nor for any loss caused by the explosion of gunpowder nor any ex- 
plosive substance, nor by lightning or explosion of any kind, unless fire en- 
sues, and then for the loss or damage by fire only. 

By the agreed statement of facts, it is stipulated that on Septem- 
ber 13, 1889, at 7 o’clock in the morning, an explosion took place in 
the basement of said building, by which the damage to the insured 
property occurred; that the explosion was produced by the lighting 
of a match in the basement, which was then filled with illuminating 
gas; “that the damage was a damage by the explosion pro- 
duced in this manner, but was not a damage produced by the burn- 
ing of the property insured; ” that the illuminating gas was acci- 
dentally ignited by the flame from said lighted match, and burned, 


~~ Decision rendered, Jan. 19, 1893. 
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and instantaneously produced this explosion; that the ignition of the 
match and gas in the basement was immediately followed by a loud 
report and explosion ; that the explosion, so caused, caused the 
falling of the floor of the store, and the damage to the goods; that 
there was no damage to the goods by the actual burning of-them. 

The question presented by the refusal of plaintiff's proposition is 
whether the loss sustained, under the circumstances thus detailed, 
was a loss by fire, within the meaning of the policy. Itis conceded 
that no fire ensued from the explosion, and that the goods were not 
burned by fire, but were damaged by the falling of the floor, which 
was produced by the explosion. If, therefore, the loss was in any 
sense the result of fire, such fire could only have been the flame of 
the match, which came in contact with the illuminating gas. Is the 
loss to be attributed to the explosion, or the lighting of the match, 
which preceded the explosion? If it is attributed to the explosion, 
the loss is not covered by the policy, and the company cannot be 
held liable. The exemption clause provided that “this company shall 
not be liable * * * for any loss caused by * * * explosion 
of any kind, unless fire ensues.” The use of the expression, “ ex- 
plosion of any kind,” contemplates the existence of more than one 
kind of explosion. Without undertaking to make an accurate 
classification, we deem it sufficient to say that one kind of explosion 
is that which is produced by the “ignition and combustion of the 
agent of the explosion,” as where a lighted match is applied to a 
keg of gunpowder, and another kind of explosion is that which 
does not involve “ignition and combustion of the agent of explos- 
ion,” as where steam, or any other substance, acts by expansion, 
without combustion: Scripture vs. Insurance Co., 10 Cush., 356. 
The exemption clause is broad enough to embrace both kinds of ex- 
plosion. As the present case, where it appears that a lighted match 
was applied to the illuminating gas confined in the basement of a 
building, furnished an instance of the first kind of explosion above 
specified, it manifestly comes within the terms of the exemption. 

It is a well-settled principle in the law of insurance that the 
proximate, and not the remote, cause of the loss must be regarded, 
in order to ascertain whether the loss is covered by the policy or 
not. “In jure non remota causa, sed proxima spectatur.” Lord 
Bacon says: “It were infinite for the law to judge the causes of 
causes, and their impulsions one of another. Therefore, it content- 
eth itself with the immediate cause, and judgeth of acts by that, 
without looking to any further degree:” Everett vs. London As- 
surance, 19. C. B., N. S., 126. Where a lighted match is applied 
to a keg of gunpowder, or to illuminating gas confined in a room, 
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and an explosion thereby occurs which causes damage but is not 
followed by combustion, the explosion is the proximate cause of 
the injury, and the lighted match is only the remote cause. In 
such case, fire does not reach the property injured, but the concus- 
sion resulting from the explosion damages it. Here the goods in- 
sured were not brought in contact with the fire produced by the 
lighting of the match, but with the explosive power of a fireless 
concussion, which caused the floor of the store in which they were 
situated to fall, and thereby occasioned the injury. In Everett vs. 
London Assurance (19 C. B., N. S., 126), a powder magazine 
more than half a mile distant from the house insured ignited 
and exploded, shattering the windows and window frames, and 
damaging the structure generally by the atmospheric concussion 
caused by the explosion, but not burning, heating, or scorching 
any part of the premises; and it was there held that “it would be 
going into the causes of causes to say that this was an injury caused 
by fire to the property insured;” that the expression, “loss or 
damage occasioned by fire,” was to be construed as ordinary people 
would construe it; and that those words “mean loss or damage 
either by ignition of the article consumed, or by ignition of a part 
of the premises where the article is.” In Caballero vs. Insurance 
Co. (15 La. Ann, 217), where a fire broke out in a building about 
200 feet distant, causing the explosion of gunpowder, which, by 
the concussion of the air, injured the building insured against fire, 
it was held that such a loss could not have been within the reason- 
able intendment of the parties, and was not covered by the policy. 
In Briggs vs. Insurance Co. (53 N. Y., 446), where the policy insured 
certain machinery in a mill against loss by fire, and contained a 
provision like the one in the base at bar, exempting the company 
from liability “for loss caused by * * * explosions of any 
kind unless fire ensues, and then for the loss or damage by fire 
only,” vapors from the works in the mill where the business of 
rectifying spirits was carried on came in contact with a burning 
lamp in the mill, left there by persons repairing the machinery, 
causing an instantaneous explosion, which blew off the roof of the 
building, and blew down the greater part of the walls, and injured 
the machinery, and also resulting in a fire which occasioned some 
damage, though slight compared with that caused by the explos- 
ion ; and it was there held that the company was liable for the 
damage caused by the fire which followed the explosion, but not 
for those caused by the explosion itself, the court saying, among 
other things: “The exception, too, is general, including explos- 
ions by fire as well as others. There seems no reason for excluding 
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an explosion like this from the exception. There was no fire prior 
to this explosion. The burning lamp was not a fire within the 
policy. The machinery was not on fire, as such term is ordinarily 
used, until after the explosion.” So it may be said, in reference to 
the case at bar, that there was no fire prior to the explosion, and 
that the lighted match was not a fire, within the policy. In Insur- 
ance Co. vs. Foote (22 Ohio St., 340), the policy insured a stock of 
merchandise against fire, and provided that the company should 
not be liable for “any loss or damage occasioned by, or resulting 
trom, any explosion whatever;” and it appeared that a mixture of 
whiskey vapor and atmosphere, coming in contact with the flame of 
a gas jet in the still room, ignited from it, and immediately ex- 
ploded, setting a fire in motion which destroyed the insured prop- 
erty. It was held that the loss from the fire was occasioned by the 
explosion, and that the company was not liable for it, under the broad 
language of the exemption clause, but it was at the same time held 
that the burning gas jet “was not such fire as was contemplated 
by the parties asthe peril insured against. The gas jet, though 
burning, was not a destructive force, against the immediate effects 
of which the policy was intended as a protection. Although it was 
a possible means of putting such destructive force in motion, it was 
no more the peril insured against than a friction match in the 
pocket of an incendiary”: See, also, Roe vs. Insurance Co., 17 Mo., 
301 ; Montgomery vs. Insurance Co., 16 B. Mon., 427; St. John vs. 
Insurance Co., 11 N. Y., 516; Insurance Co. vs. Tweed, 7 Wall., 44; 
Wood, Ins., § 104; Insurance Co. vs. Robinson, 64 Ill., 265; In- 
surance Co. vs. Dorsey, 56 Md., 70. The determination of the ques- 
tion whether the loss is attributed to fire, or to explosion, will some- 
times depend upon the further question, whether the fire is an in- 
cident to the explosion, or whether the explosion is an incident to 
the fire. The effects of explosion will be included in the loss 
occasioned by a precedent fire that is the direct and efficient cause of 
the loss, and the explosion but the incident. A loss, otherthan by 
combustion, resulting from an explosion, when the explosion itself 
is caused by a destructive fire already in progress, comes within 
the general risk of a policy against fire only. Itis not apprehended 
that it makes any difference, in the application of this principle, 
whether the fire operating as the principal cause of the loss, and 
to which an explosion occurring during its progress is a mere in- 
cident, originates in the building where the insured property is 
located, or out of it: Insurance Co. vs. Dorsey, supra; Insurance 
Co. vs. Foote, supra; Briggs vs. Insurance Co., supra. In Briggs 
vs. Insurance Co., supra, it was said by the New York Court of 
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Appeals: “ The explosion here was the principal, and the fire the in- 
cident. In such a case there can be no doubt that the defendant 
is not liable for the damage caused by the explosion. Where, how- 
ever, the explosion is the incident, and the fire the principal, a 
different question would be presented. Had the building been on 
fire, and in the course of the general conflagration there had been 
an explosion of a boiler, which injured some machinery that the 
fire was rapidly consuming,different views and considerations might 
well obtain.” In the case at bar, however, it cannot be said that 
the explosion causing the damage was an incident to a precedent 
fire, as the fire which preceded the explosion was nothing more 
than the flame of a lighted match. 

There are some cases which appear to hold an opposite view upon 
this subject from the view here expressed. But those cases will be 
found, upon examination, to grow outof losses under policies which 
contain no clause exempting the companies from liability for loss 
by explosion. If the policy merely insures the property against 
fire generally, without making any exception of a loss by explosion, 
the flame of the lighted match or burning gas jet may be such a fire 
as is embraced within the terms of the policy; and the loss result- 
ing from an explosion caused by the contact of the lighted match 
or burning gas jet with gunpowder or illuminating gas, or other 
explosive substance, may be covered by the policy. ‘The plain- 
tiffs * * * insist that an explosion caused by fire is a fire, and 
the defendant is liable for the explosion, as for a fire. But the 
reasoning gives no force tothe exception. * * * It may be con- 
ceded that in the absence of this exception a recovery could have 
been had for the whole damage, as for loss by fire. The authorities 
referred to by the plaintiff's counsel tend to that result. * * * 
An explosion, without this exception, if it come under the general 
head of fire, might have afforded ground for recovery, but the de- 
fendant guarded against that result by this express stipulation.” 
Briggs vs. Insurance Co., supra. In Scripture vs. Insurance Co. 
(10 Cush., 536), a burning match was applied to a cask of gunpowder 
in the attic of plaintiff's house. The gunpowder took fire, exploded, 
and blew off the roof of the house, set fire to a bed and clothing, 
and charred and stained some of the woodwork. There the 
damage consisted in part of combustion and in part of explosion, 
and it was held that the whole damage was covered by a policy 
“against loss or damage by fire;” but there was no exemption in 
the policy there sued upon from loss by explosion. Nor was there 
any such exemption in the policies sued upon in the following 
cases referred to by counsel for appellant: Hobbs vs. Guardian, 
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12. Can. Sup. Ct., 631; Renshaw vs. Insurance Co., 103 Mo., 395; 
Waters vs. Insurance Co., 11 Pet., 213; Renshaw vs. Insurance Co., 
33 Mo. App., 394; Insurance Co. vs. Corlies, 21 Wend., 367. While 
these cases hold that an explosion caused by the application of fire 
to an explosive substance comes within the terms of a policy which 
insures against fire, they do not hold that the loss thereby occas- 
ioned is a loss by fire only, and not a loss by explosion as well. As 
the policies there considered did not except losses by explosion, the 
question whether such losses resulted from fire, or from explosion, 
or whether the one or the other was the proximate or remote 
cause of damage, did not arise, and was not discussed. Where 
there is no exception of a loss by explosion, the fire producing the 
explosion is a cause of the loss, so as to come within the meaning 
of the policy, even though it be the remote cause, and not the 
proximate cause. We think that the loss in this case resulted from 
the explosion, and not from any fire which preceded or followed 
the explosion, and that it comes within the terms of the exemption 
clause above quoted. We are therefore of the opinion that the 
lower court decided correctly in holding that the company was not 
liable. The judgment of the Superior Court of Cook County, and 
the appellate court, are accordingly affirmed. 


SUPREME COURT OF ILLINOIS. 


GRAND LODGE A. O. U. W. Ef at. 
v8. 
BELCHAM.* 


An applicant for insarance, in answer to the question to what extent he used 
alcoholic stimulants, answered ‘‘none.” Held, that proof of a single use 
of liquor was not sufficient to prove the answer untrue, but that it would 
be necessary, for that purpose, to prove a habit or custom of using such 
stimulants. 


Improper remarks of counsel to the jury are no cause for reversal, where no 
ruling of the trial court on the point is asked or made, and no exception 
is taken. 


Lirrztarp & Wiis, for Appellants. 
Epwarp Barry and Joun E. Pottock, for Appellee. 
Craic, J. 


This was an action brought by Maggie Belcham against the 
Grand Lodge, Ancient Order of United Workmen, and Bloomington 


* Decision rendered, April 3, 1898.—From Northeastern Reporter. 
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Lodge, No. 63, Ancient Order of United Workmen, upon a bene- 
ficiary certificate insuring the life of her husband, Thomas W. Bel- 
cham. On the trial of the cause before a jury the plaintiff recov- 
ered, and the defendants appealed to the appellate court, where the 
judgment was affirmed. Three principal grounds were relied upon 
in the bill in the circuit court to defeat a recovery: First, that there 
was no joint liability of the two defendants ; second, that Thomas 
W. Belcham was not a member of appellant lodges, but had, during 
his life, on January 31, 1891, been expelled for habitual drunken- 
ness, and for being in the lodge room intoxicated ; third, that, on 
September 7, 1878, when the certificate was issued, Thomas W. Bel- 
cham procured the certificate by a false and material statement in his 
written application for membership in reference to his use of intoxi- 
cating liquors. 

The first ground relied upon has been abandoned. As to the 
second ground of defense relied upon, plaintiff replied that Thomas 
W. Belcham was insane when he was expelled from the lodge. Issue 
was also taken in the third ground relied upon. It thus appears 
that the questions relied upon to defeat a recovery were questions 
of fact. These questions the jury find against the defendants, and 
the judgment of the appellate court, affirming the judgment of the 
cireuit court on all questions of fact, is conclusive. Unless, there- 
fore, the circuit court erred in its rulings in the admission of evi- 
dence, or in the instructions to the jury, the judgment of the appel- 
late court will have to be affirmed. 

The application of Thomas W. Belcham for the insurance con- 
tained the following language :— 

I certify that the answers made by me to the questions propounded by the 
mecical examiner of this lodge, which are attached to this application, and 
form a part thereof, are true. 

The report of the medical examiner attached to the application 
contains, among others, the following questions and answers :— 

(16) To what extent does the person use alcoholic stimulants? Answer. 
None. (b) To what extent does the person use tobacco? (b) Moderate. (c) 
To what extent does the person use opium? (c) None. (d) Are there any 
indications that would lead you to suppose that the applicant leads, or has 
led, other than a sober and temperate life? (d) None. 

It was claimed by appellants, on the trial, that the answers of the 
insured in regard to the use of alcoholic stimulants were false and 
fraudulent, and hence vitiated the policy; and in this connection 
they claimed, if the insured, at the time the certificate of insurance 
was issued, used alcoholic stimulants to any extent whatever, such 
use rendered the statement false. But the court placed a different 
construction on the language of the application, in its rulings on the 
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admission of evidence, and held that proof of a single usewould not 
suffice, but defendants must go further, and establish that the in- 
sured, at the time of the issue of the certificate, was in the habit of 
using intoxicating liquors to some extent. In addition to the ruling 
on the admission of evidence, the court gave to the jury the follow- 
ing instruction: “(3) The court instructs the jury that unless you 
believe, from a preponderance of the evidence, that plaintiff's hus- 
band, at the time the policy sued on was issued, was in the habit of 
using intoxicating liquors to some extent, that then, upon the ques- 
tion of the policy having been obtained by false representations, 
you will find for the plaintiff; and the court instructs the jury that 
a habit means more than an ovcasional or incidental use.” 

The ruling of the court on the admission of evidence, and in the 
instruction to the jury, is relied upon as error. It is said in the 
argument of counsel, “We insist that his answer, ‘None,’ as to in- 
toxicants, meant none at all—to no extent whatever.” We do not 
think this is a correct view of the language used. The language 
embodied in the application must receive a reasonable construc- 
tion—one within the contemplation of the parties at the time the 
contract of insurance was consummated. What was the purpose of 
requiring the insured to state in the application to what extent he 
used alcoholic stimulants, tobacco, and opium? But one object can 
be perceived, and that was to guard against the risk which might 
arise from insuring the life of one who was in the habit of using the 
articles, or either of them, to such an extent as to imperil the health 
and life of the individual. If a man drank a glass of liquor, or 
smoked a pipe of opium or a cigar, once a month, it is too plain to 
admit of argument that such a use could not endanger the life of 
the person, and that such a use was not within the contemplation 
of the parties when the contract of insurance was entered into by 
the parties. It may be that the language of the question and 
answer in regard to the use of alcoholic stimulants, if given a strict 
and technical construction, might he interpreted that the insured 
did not use alcoholic liquors at all. But in our opinion an insur- 
ance company propounding a question of that character should not 
be allowed to indulge in a strict and technical construction, but, on 
the other hand, the language should receive a fair and reasonable 
construction—a construction which would imply more than an occa- 
sional use. There should be, to some extent at least, a habit or 
custom. This is the well-established rule in Van Balkenburgh vs. 
Insurance Co. (70 N. Y., 605), and we think it is the correct one. 

In the issue in regard to the insanity of the insured, it is also 
claimed that the court erred in its ruling on the introduction of 
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evidence, and in the instructions. We have examined the record 
carefully on this branch of the case, and we find no substantial 
error. As to the instructions, the jury were carefully and fully in- 
structed in every material question involved in the case. Indeed, 
so far as appears, the issues involved were all fairly presented to the 
jury. 

Complaint has also been made in regard to alleged improper re- 
marks of counsel to the jury. The record, however, fails to show 
that the court was called upon to rule on this question, or that any 
ruling was made and exceptions presented in the record. In the 
absence of a ruling of the court, the question does not arise. The 
judgment of the appellate court will be affirmed. 


COURT OF APPEALS OF NEW YORK. 


DUNCAN 
v8. 


NEW YORK MUT. INS. CO.* 


A marine policy was canceled by mutual agreement, and the unearned pre- 
mium for the unexpired time was returned, under the supposition by the 
insured that the vessel.had then reached a certain port, a fact, however, 
which could not have been known. The vessel, in fact, was then lost. 


Held, that the cancellation was under a mistake of fact, and should be set 
aside, and a recovery less the returned premium decreed. 


Where it appeared in such case that the insured did not tender the unearned 
premium until a year after making proofs of loss, this cannot be objected 
to as laches, for the first time on appeal. 


Norra, Warp & Waastarr (J. Langdon Ward, of counsel), for 
Appellant. 
Wueeter, Cortis & Gopxin (Everett P. Wheeler, of counsel), for 
Respondent. 
Eart, J. 
The policy of insurance in this case was contemporaneous with 
the policy issued upon the same vessel which was under considera- 
tion in the case of Duncan vs. Insurance Co. (129 N. Y., 237.) The 
two policies were quite similar, and the questions of law and fact 
involved in the two cases were nearly the same, except the facts 
growing out of the cancellation of the policy in this case, which will 
now be stated. It was agreed in this policy that the defendant 


* Decision rendered, April 11, 1893. 
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would “return pro rata premium for every thirty days of unex- 
pired time, if the policy be canceled on arrival.” The policy, by 
its terms, was to run and cover the vessel from August 3, 1888, 
at noon, until August 3, 1889, at noon. The vessel sailed from New 
York for Aux Cayes, in Hayti, November 22, 1888. On the 28th 
day of November, it was arranged between the plaintiff and the 
Banana Steamship Company, then owning the vessel, that the 
policies which were then held upon the vessel should be canceled 
at and from noon of the 3d day of December, 1888, and that new 
policies should be procured to take effect at that time. Pursuant 
to that arrangement, the plaintiff applied to the defendant to cancel 
the policy in question at and from December 3d, and to return pro 
rata premium for the unexpired time, eight months, amounting to 
the sum of $233.33, and the defendant agreed so to cancel the 
policy, and accordingly wrote across the face thereof the following: 
“Canceled at request of insured, R. P., for eight months. December 
3, 1888. T. B. B., Jr., Pt.”—and also indorsed on the policy the 
following: “Pay $233.33 return premium, and cancel policy. 
December 3d, 1888. T. B. B., Jr., Pt.,”"—and the defendant paid 
to the plaintiff the amount of the return premium. At the time of 
the application for the cancellation of the policy, the plaintiff sup- 
posed tinat the vessel had arrived at the port of Aux Cayes, and the 
defendant at that time was ignorant whether or not she had reached 
that port, and did not, in accepting the proposition to cancel the 
policy, consider whether or not she had reached the port. From 
the time of the sailing of the vessel from New York, to the 3d day 
of December, no information had been received by either party as 
to her arrival or nonarrival at the port of destination, and at that 
time it was not possible that such information could be received, as 
there was no telegraphic communication between this country and 
that island, and neither party then had any knowledge of the safety 
or loss of the vessel. The ordinary length of a voyage from New 
York to Aux Cayes for such a vessel was seven days. The vessel 
never reached her port of destination. No traces of her were ever 
seen or found, and she became a total loss during « violent hurri- 
cane prior to the 3d day of December. The claim of the defendant 
is that it was absolved from any liability upon its policy, because of 
the cancellation thereof on the 3d day of December. To this claim, 
we think, there are three satisfactory answers :— 

1. The cancellation of the policy looked to the future, and not to 
the past. It was the pro rata unearned premium which was re- 
turned. The parties did not bargain for the entire destruction of 

he policy, as the defendant kept the premium for the first four 
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months. That was its indemnity for the risk it took during that 
time, and the policy was canceled only for the remaining eight 
months. The cancellation was not intended to reach back and ab- 
solve the defendant from any liability which it had already incurred. 
If, therefore, we assume, as claimed by the defendant, that the can- 
cellation was valid and binding upon both parties, we do not think 
that it exempted the defendant from liability for the loss which 
occurred during the four months when the policy was in force. 

2. At the time of this cancellation the loss had occurred, and the 
defendant was under an absolute obligation to pay the $5,000 in- 
curred. If the parties had known of the loss, and had come to- 
gether and formally agreed by an oral or written agreement, not 
under seal, that the defendant should be absolved from liability by 
the payment of the sum of $233.33, it would not have been dis- 
charged from liability for the balance. An absolute, undisputed 
liability to pay $5,000 could not be discharged by the simple pay- 
ment of $233.33: Bunge vs. Koop, 48 N. Y., 225; Coe vs. Hobby, 72 
N. Y., 141; Smith vs. Kerr, 108 N. Y., 31. The fact that the dis- 
charge was given by mistake cannot give it greater effect, or place 
the defendant.in a better position than it would occupy if the dis- 
charge had been properly given with knowledge of all the facts. 
The plaintiff could have recovered the balance of the $5,000 upon 
either of these two grounds in an action at law, without setting 
aside the cancellation written upon the policy, and, as this judg- 
ment is for the precise sum to which the plaintiff would have been 
entitled in an action at law, it should not be reversed because the 
plaintiff also asked for equitable relief. 

3. The plaintiff, in his complaint, alleged all the facts and prayed 
for relief that the cancellation of the policy should be rescinded and 
set aside, and that he should recover $5,000, Jess the sum of $233.33 
returned to Lim for the unearned premium. The trial court found, 
what was absolutely true, that the cancellation was made by mis- 
take. The insured could demand the return of unearned premium 
only upon the arrival of the steamship at her destination, and it 
was only upon her arrival that the defendant was bound to make 
the cancellation and return the premium. Both parties manifestly 
supposed on the 3d day of December that the vessel had reached 
her destination. Both parties were mistaken as to that fact, and 
both were ignorant of the loss of the vessel prior to that time. So 
it is entirely clear that the cancellation was made under a mistake 
of fact. It was, at least, made under a mistake of fact by the plain- 
tiff, and therefore, upon the return of the money paid to him, he 
was entitled, under familiar principles of law, to have the cancella- 
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tion rescinded. The learned counsel for the defendant claims that 
we decided something in conflict with these views in Dambmann vs. 
Schulting (75 N. Y., 55) and Whittlemore vs. Farrington (76 N. Y. 
457). In the former case we held that ignorance of a fact extrinsic 
and not essential to a contract, but which, if known, might have in- 
fluenced the action of a party to the contract, is not such a mistake 
as will authorize equitable relief; that as to such facts the party 
must rely upon his own vigilance, and that if not imposed upon or 
defrauded he will be held to his contract. Here the essential facts in 
reference to which the parties were mistaken were not extrinsic, but 
they were intrinsic, and essential to the contract of cancellation, 
and were involved therein. The parties were dealing with the 
policy which both supposed to be in force covering the risk insured 
on the 3d day of December, with premiums which both parties be- 
lieved were unearned, in reference to a vessel which both parties 
believed to be in existence. As to all of these facts they were mis- 
taken. The vessel was lost. The policy had matured, and all the 
premiums had been earned. 

Without commenting upon the case of Whittlemore vs. Farring- 
ton, it is sufficient to say of it that a discriminating examination of 
it shows that it is not an authority for the defendant in this case. 
Upon the facts appearing in this record, we see no reason to doubt 
that the court had the power to relieve the plaintiff from the mis- 
take alleged. The vessel was lost in November, 1888. The proofs 
of loss were furnished April 8, 1889, and the plaintiff did not offer 
to repay the $233.33 until May, 1890, and the defendant now claims 
that by retaining this sum so long the plaintiff was guilty of laches, 
and so ratified the cancellation, and that he was not entitled there- 
after to have itrescinded. There is no explanation contained in 
this record of this long delay. We may assume that it was explain- 
able in such a manner as not to prejudice the plaintiff's right of re- 
covery in this action, as no defense based upon that delay was 
alleged in the answer, nor in any way alluded to or insisted upon 
at the trial, and there is no finding of fact or of law in reference 
thereto. All that we bave in the record on this subject is that the 
money was paid to the plaintiff, and was not tendered to the de- 
fendant until May, 1890. Upon such a state ofthe record it is 
manifest that the defendant cannot now insist upon the alleged 
laches as a defense. If the point had been made in the answer, or 
upon the trial, it is possible that the delay would have been ex- 
plained. There are no other exceptions in the record requiring 


attention, and the judgment should be affirmed, with costs. 
All concur. 
VoL. XXII.-34. 
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COURT OF APPEALS OF KENTUCKY. 


HOPKINS et At. 
v8. 
HOPKINS’ ADM’R et Au.* 


The right of the insured to change the beneficiary, when reserved in the pol- 

icy, is not affected by a statute and charter provision that a policy for 

' the benefit of a wife and children shall inure to their benetit, and be paid 

to the beneticiaries named, free from creditors; nor by the fact that the 
right was not reserved in the application. 


Stone & Supputu, for Appellants. 
M. A., D. A., & J. G. Sacus and Wm. Mix, for Appellees. 


: Hott, C. J. 

January 29, 1884, the Mutual Life Insurance Company insured 
the life of William W. Hopkins in the sum of $5,000, payable at his 
death to his wife, the appellant, Susan E. Hopkins, if living, and, if 
not, then to their children. The policy contained this clause :— 

This policy is issued and accepted upon the express condition that the said 
William W. Hopkins may, with consent of the company, at any time assign 
it, or, before assignment, change the beneficiary therein, or make any other 
change. 

This action was brought by the wife, and her infant child, of the 
insured to compel the company to accept from them an. overdue 
premium, and the future premiums ; also, to enjoin the husband, 
with whom she was not then living, from disposing of the policy. 
The company denied their right to pay the premiums, or to prevent 
the insured from changing the beneficiary in the policy. The hus- 
band, by answer and cross-petition, asserted the right to the policy, 
and to change the beneficiary, if he desired. For some reason, the 
appellants dismissed their petition without prejudice. The appel- 
lant, Sarah E. Hopkins, had, however, by a motion to strike out por- 
tions of the cross-petition, entered her appearance to it. The infant 
plaintiff was properly brought before the court upon it. The com- 
pany entered its appearance, but no answer was filed by any of the 
parties, and the cause proceeded to judgment upon the cross-peti- 
tion, determining that the husband was entitled to the policy, and 
had a nght to change the beneficiary. It is now contended that the 
cross-petition did not state a cause of action, because, as is said, the 
beneficiary named in the policy acquired, upon its issuance, a vested 
right to the insurance, and the clause of it authorizing a change of 
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beneficiary was in conflict, both with the charter of the company and 
the general law of the state, and, therefore, void. If this be true, 
then the judgment must be reversed ; and the vital question is, did 
the insured have the right to change the beneficiary? It is sug- 
gested that the judgment is erroneous, because it did not make his 
right to do so depend upon the consent of the company ; but this is 
immaterial to the appellants. Besides, the company was, by its 
answer, insisting that he had the right. The general rule is, that 
the right to a policy of insurance, and the money to become due 
under it, vests immediately upon its issuance in the person named 
in it as the beneficiary; and that this interest, being vested, cannot 
be transferred by the insured to any other person : Hume vs. Bank, 
128 U.S., 195. The vested right cannot be divested without the 
consent of the person invested with it. This is so as to insurance in 
both mutual and ordinary life insurance companies. This does not 
hold true, however, where the contract of surance provides that 
the insured may change the beneficiary. The right of the one 
named in the policy is then subject to be defeated by the terms of 
the very contract naming him as the beneficiary. It is a condition 
of the contract, and his right is, therefore, subject to it. If, how- 
ever, the charter of the company declares who shall be the benefici- 
aries, then it is not in the power of the insured, or the company and 
the insured, by any stipulation in the policy, to defeat their rights. 
An effort to do so would be ultra vires : Insurance Co. vs. Miller's 
Admr., 13 Bush, 489 ; Duvall vs. Goodson, 79 Ky., 224. The charter 
provision relied upon reads thus :— 

Any policy of insurance heretofore issued, or that may hereafter be issued, 
by said company for the use, benefit, or advantage of the wife, widow, child- 
ren, father, or mother of any person whose life may be insured by said com- 
pany, shall not be held, or made liable, for any debts or contracts or engage- 
ments of the person whose life is, or may be, so insured; and all such 
insurance, in the event of the decease of the person whose life is, or may be, 
so insured, shall be paid to the person, or persons, named in the policy as 
beneticiaries therein, or to their assignees, or legal representatives, to be held 


by him, her, or them, free and discharged of and from all existing debts, 
contracts, and engagements whatever of the said deceased person. 


The general law is, in substance, the same. It provides :— 


A policy of insuranee on the life of any person, expressed to be for the bene- 
fit of any married woman, whether procured by herself, her husband, or any 
other person, shall inure to her separate use and benefit, and that of her 
children, independently of her husband or his creditors, or the person effecting 
the same, or his creditors. * * * A policy of insurance on the life of any 
person, duly assigned, transferred, or made payable to any married woman, 
or to any person in trust for her, or for her benefit, whether such transfer be 
made by her husband, or other person, shall inure to her separate use and 
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benefit, and that of her children, independently of her husband, or his credi- 
tors, or of the person effecting, or transferring, the same, or his creditors. * 
* * When a policy is effected by any person on his own life, or the life of 
another, expressed to be for the benefit of such other, or his representatives, 
or a third person, the person for whose benefit it was made shall be entitled 
thereto against the creditors and the representatives of the person effecting 
the same. 

Gen. St. (Ed. 1888), Append. pp. 40, 41. The clause in the policy 
relative to a change of beneficiary does not, in eur opinion, conflict 
with these provisions of the company’s charter and the general law. 
They certainly do not in express terms forbid such a condition in 
the contract, nor can the prohibition be fairly implied. They merely 
mean that when a married woman is entitled to insurance, or the 
proceeds of it, it must be held to be her separate estate, and not 
liable for the debts of her husband, or those of the person through 
whom it was obtained. This, however, does not prevent a condition 
in the contract itself by which her right to the insurance may be 
defeated. It is suggested that the application for the insurance 
contained no provision relating to a change of the beneficiary ; that 
the right of the beneficiary named in it then vested, and that it 
could not be divested by virtue of a condition thereafter inserted in 
the policy. It is true, the application is a part of the contract of 
insurance ; but so is the policy. Both constitute the contract, and 
both are to be considered in determining its nature and extent. 
The case of Leaf vs. Leaf (Ky.) is clearly distinguishable from this 
one. There a policy was taken out upon the life of the husband 
from a mutual benefit association, the wife being named as the ben- 
eficiary. The right ot the insured existed to change the beneficiary. 
He, however, gave the policy to the wife, a feme sole, and she held 
and claimed it as her separate property for several years, and paid 
the premiums out of her own means. Subsequently she was divorced 
from him, and in a mutual division of their property this policy was 
retained by her as a portion of her part of the estate. It was held 
that she was thereby invested with the equitable right to it. More- 
over, the change the husband attempted to make after all this had 
taken place was antagonistic to the purpose and aim of the associa- 
tion, aud, therefore, violative of its charter and fundamental pur- 
pose. The object of the association, as defined by its charter, was 
to provide for the family of the member, or those dependent upon 
him ; and the husband, by the change, attempted to make those 
the beneficiaries who were in no way dependent upon him. 
Judgment affirmed. 
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SUPREME COURT OF IOWA. 


——_—_——_ 


RUSSELL Et AL. 


v8. 
FIDELITY FIRE INS. CO.* 


The burden of proof of other insurance is on defendant pleading it. 


Where the policy insured hay in a barn on a certain section, and another in- 
sured hay on a tract shown to be part of that section, and other evidence 
showed a barn built after the issue of the first policy, the evidence did 
not show other insurance of the same hay. 


Notice of loss and affidavit need not be attached or given together under Iowa 
laws of 1880, Chap. 211, § 3. 


R. W. Barcer and Spurrier, Corrixn & Dowex, for Appellant. 
P. Fixcn and R. M. Wriaut, fur Appellees. 
Beck, C. J. 

1. The policy in suit covers loss by fire and lightning in the sum 
of $1,500 on a two-story frame barn on section 10 of a specified 
township, and $500 on hay and grain therein. It contains condi- 
tions to the effect that it shall become void if any otber insurance is, 
or shall be, put upon the property without written consent indorsed 
thereon, or if there be any fraud, false swearing, or concealment of 
material facts in the application for the insurance or proof of loss. 
The answer alleges that, when the policy was issued, another policy, 
issued by the Des Moines Ins. Co., and held by plaintiffs, insured in 
the sum of $400 the hay and grain covered by the policy issued, of 
which defendant had no notice, and to which it gave no consent, and 
that plaintiffs, when the policy in suit was issued, falsely and fraud- 
ulently declared, in an affidavit made in proof of loss, that they had 
no other insurance on the property, though they had full knowledge 
of the prior insurance. The language of the contract of the Des 
Moines company, so far as it is claimed to cover the property in- 
sured by the policy in suit, is as follows :— 


$200 on grain in buildings on premises, and against fire and lightning, in 
buildings or in stack on cultivated premises; $200 on hay in buildings on cul- 
tivated premises, and against fire and lightning, in buildings or in stack on 
cultivated premises situated (except as otherwise provided) and confined to 
80 acres now owned and occupied by assured in section 10, township 93, range 
30, Humboldt County, Iowa. * * * From the 31st day of July, 1885, at 
12 o’clock noon, until 12 o’clock noon on the 31st day of July, 1890. 


2. As the defendant pleads in defense that, in violation of the 
contract of the policy, the plaintifis had other insurance, the burden 
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rests upon it to prove the fact pleaded. It must show with reason- 
able clearness to satisfy the mind, if not with certainty, that the 
policy in suit does cover the same property, or a part of it, described 
in the language of the policy just quoted. This cannot be presumed, 
but must be shown by the language of the policies and other proper 
evidence applying the instruments to the property intended to be 
covered, the subject of the contract. The language of the policies 
does rot show that the hay covered by the policy in suit is insured 
by the prior policy. That instrument insures hay in a barn situated 
upon a section of land, but the part of the section where it is situ- 
ated is not given, and no particular description of its locality is 
stated or shown by the evidence. The other policy covered hay 
situated upon the cultivated part of an 80-acre tract of land. It is 
shown that the 80 acres is a part of the section ; but there is not one 
word of evidence from which the inference may be drawn that the 
barn in which the hay insured under the policy in suit was burned was 
upon this 80-acre tract. The evidence wholly fails to show that the 
hay was covered by the Des Moines company’s policy. One of the 
plaintiffs enumerated in his evidence all the buildings owned by 
them on the section, and stated they had no others, though they 
owned other land ; but he fails to state that the hay was upon the 
80-acre tract covered by the first insurance. Another witness for 
plaintiffs testified that “there was other hay destroyed by this same 
fire besides that contained in this barn. It was contained in corn- 
cribs and between ; some in press barn, some in sheds, and three 
other places.” It would be more reasonable to infer that the hay 
covered by the first policy was the hay referred to by this witness 
as not being destroyed in the barn. The inference is supported by 
the further facts that the barn was built after the first policy was 
issued, and that one of the parties to whom the Des Moines com- 
pany’s policy was issued, and who assigned it to plaintiffs, testifies 
that “the barn was not completed when the Des Moines insurance 
policy was taken out. That policy, I know, was not contemplated 
to be on that barn, but on other hay. I know I got that hay before 
I had my barn done.” This evidence is not contradicted by other 
testimony, and was not objected to when given; indeed, it was 
drawn out by defendant upon cross-examination of the witnesses. 
We reach the quite satisfactory conclusion that it was not shown by 
the record that the Des Moines company’s policy covers the hay in- 
sured by defendant. 

3. Instructions were given to the effect that the Des Moines com- 
pany’s policy covered all the hay on the premises, the 80-acre tract, 
during the life of the policy, and that, if the barn insured under the 
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policy in suit was upon the cultivated part of the tract, there was a 
double insurance, against the condition of the policy, and a verdict 
should be for defendant. We need not inquire into the correctness 
of this and other instructions upon this branck of the case, for the 
reason that, as we have shown, there was no evidence showing the 
location of the barn insured to be upon the 80-acre tract, there 
could be no prejudice resulting, even were the instructions errone- 
ous, which would demand the reversal of the case. 

4. The plaintiffs sent a written notice of the loss to defendant a 
day or two after the fire, and the next day sent an affidavit showing 
how the loss occurred. This notice and affidavit were received by 
defendant on successive days. It is not claimed that their contents, 
taken together, are not sufficient ; but it is insisted that they fail to 
comply with the law, for the reason that they were not received 
together at the same time, and that, as the statute provides for a 
written notice of loss, “accompanied by an affidavit stating how the 
loss occurred” (Laws 1880, chap. 211, § 3; Miller’s Code, p. 299), 
neither notice nor affidavit was sufficient, and together were not a 
compliance with the statute, and were, therefore, not admissible in 
evidence. The position of counsel is, that the two papers must be 
sent and received at the same time, to be a compliance with the law, 
and sufficient. The language of the statute requiring the notice to 
be accompanied by an affidavit does not mean that the two papers 
shall be attached together, and delivered at the same minute ; but 
it is sufficient that they shall be both in the hands of the defendant 
within the time prescribed for giving notice. The notice may pre- 
cede or follow the affidavit, and it will be sufficient if, within the 
time it may be given, it is “accompanied” by an affidavit in the 
hands of defendant. This view is evidently in accord with the 
reason and spirit of the statute. 

These considerations dispose of all the questions raised by defend- 
ant’s counsel. The judgment of the district court is affirmed. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


BURKE 
v8. 
PRUDENTIAL INS. CO., or America.* 


It appeared that the insured took out policies in an industrial company in her 
own name, and gave them to her daughter, telling her to pay the premi- 
ums and funeral expenses, and what was left was to go to her child, a 
granddaughter. 


Held, that they were not wager contracts, and the daughter, as administrator, 
was entitled to recover. 


W. S. Hunstanper and A. A. Vossura, for Appellant. 
Joun T. Lenanan and Epwarp ‘A. Lyncu, for Appellee. 


Action on two life-insurance policies by Bridget Burke, adminis- 
tratrix of the estate of Mary Burke, deceased, against the Pruden- 
tial Insurance Company of America. Plaintiff had judgment by di- 
rection of the court, and defendant appeals. Affirmed. 

Following are defendant’s specifications of error :— 

(1) The court erred in charging as follows : ‘ The defendant’s 
points are answered in the negative, and the jury is directed to 
render a verdict in favor of the plaintiff for the full amount of the 
policies, with interest, from the time when the same became due.’ 

(2) The court erred in refusing to affirm the defendant’s first 
point, as follows : ‘It being admitted that the grandchild of Mary 
Burke, the party insured, was the beneficiary in the policies of insur- 
ance on which suit was brought, to the extent of the full amouht of 
the insurance, except the sum of $89, and the said grandchild, not 
being the plaintiff, the verdict in this case cannot be for a greater 
sum than $89, and the interest thereon from the death of the said 
Mary Burke.’ Answer: ‘This point is answered in the negative.’ 

(3) The court erred in refusing to affirm the defendant’s sixth 
point, as follows : ‘That the fact that this suit is brought by Bridget 
Burke, as administratrix of the estate of Mary Burke, the person in- 
sured, makes no difference, as she cannot recover under the cloak 
of an administratrix on these contracts, for the reason that they 
were carried by her as a speculation on the life of a person whom 
she had no legal right to insure, which is a fraud on the defendant, 
and, therefore, the verdict must be for the defendant.’ Answer: 
‘This point is answered in the negative.’ 
® Decision rendered, May1,1893.. 2. #=~,. °° °@ #&*# «5 
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(4) The court erred in refusing to affirm the defendant’s seventh 
point, as follows: ‘That what is known in the law as a “ wager pol- 
icy” is one held by a person, as beneficiary, on the life of another, 
whom the beneficiary had no legal right to insure, on the ground of 
having no interest in the continuance of the life of the insured, and 
such a contract is void on the ground of public policy; and, as the 
evidence in this case shows that these policies were spéculative and 
wager policies, there can be no recovery on them by any one, as 
there can be no recovery, or liability, on a void contract.’ Answer: 
‘This point is answered in the negative.’ 

(5) The court erred in refusing to affirm the defendant’s eighth 
point, as follows: ‘That as the testimony shows that Mary Burke, 
the person insured, simply suffered the use of her name, knowing 
that the policies were to be carried by a person who had no legal 
right to carry an insurance on her life, which fact was not known to 
the defendant company when the insurance was effected; that 
Bridget Burke, the beneficiary, paid all the expenses of the insur- 
ance, and attempted to collect the money on the policies for her 
benefit,—these facts stamp the whole transaction as a speculation 
and a fraud on the defendant. Therefore, there can be no recovery 
thereon, and the verdict must be for the defendant.’ Answer: ‘ This 
point is answered in the negative.’ 

(6) The court erred in refusing to affirm the defendant’s tenth 
point, as follows: ‘That while it is true that Mary Burke had a right 
to take out policies of insurance on her own life, and make the in- 
surance payable to Bridget Burke, as beneficiary, paying the pre- 
miums herself, yet she had no right to take out these policies, pay- 
able ostensibly to her estate, and, at the same time, enter into a 
private agreement to hold these policies for the benefit of herself 
and her minor child, she to pay the premiums thereon; and, as she 
had no insurable interest in the life of Mary Burke, and, as this 
agreement was not made known to the defendant company, the 
agreement was a fraud on the defendant, and there can be no re- 
covery in this case.’ Answer: ‘This point is answered in the nega- 
tive.’ : 

(7) The court erred in refusing to affirm the defendant’s twelfth 
point, as follows: ‘That the minor child of Bridget Burke had no 
insurable interest in the life of Mary Burke, as a grandchild, because 
the grandchild did not have such a claim for support as could be 
enforced by law, the grandmother baving no property.’ Answer : 
‘This point is answered in the negative.’ 

(8) The court erred in refusing to affirm the defendant’s fifteenth 
point, as follows : ‘Under all the evidence in the case, the verdict 
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must be for the defendant.’ Answer: ‘This point is answered in 
the negative.’”’ 
Per Curiam. 

An examination of the record in connection with the specifications 
of error in this case discloses no merit in the defense that was inter- 
posed in the court below. According to plaintiff's testimony, her 
intestate, Mary Burke, took out policies in suit in her own name, 
and, after they were delivered to her, she handed them to the wit- 
ness, her daughter-in-law, and, in the language of the latter : “She 
told me to pay the premiums on them, to pay her funeral expenses, 
and what would be left then to go to my child,—that was her grand- 
daughter. * * * [I paid the premiums.” One of tbe policies 
was issued in May, 1889, and the other in August of same year. The 
premiums that matured during the lifetime of Mrs. Mary Burke, the 
insured, were all paid. After her death, which occurred in March, 
1891, the necessary proofs were furnished to the company ; but it 
declined to pay, and suit was brought by the administratrix of the 
insured. On the trial, after the testimony was closed, defendant 
company submitted fifteen points for charge, the burden of which 
is, that the policies in suit are what are called in law “wagering pol- 
icies,” and, therefore, void, as against the policy of the law, and also 
because they are a fraud upon the defendant company. Of course, 
the alleged fraud on the company was not discovered while the pre- 
miums were being regularly paid. It was only when the company 
was called upon to perform its part of the contract that the alleged 
fraud was unearthed. It does sometimes happen that a demand on 
certain kinds of insurance companies to pay losses will excite sus- 
picion, and arouse their virtuous indignation, when everything else 
has failed. The learned judge, after referring to the undisputed 
facts presented by the evidence, answered all of said fifteen points 
in the negative, and directed the jury to render a verdict in favor of 
plaintiff for the full amount of the policies, with interest, which was 
accordingly done. 

The first specification of error is more general than specific. It 
groups together the negative answers to each of the fifteen points, 
and the instructions to the jury to find for plaintiff, etc., and may be 
dismissed with the remark that it is not according to rule. The re- 
maining seven specifications are to the refusal of the court to affirm 
the several points therein recited. In view of the undisputed facts 
presented by the testimony, we are unable to discover any error in 
either of the specifications. Neither of the policies belongs to the 
class known as “wagering policies,” nor do we discover any evi- 
dence of fraud on the defendant company. Judgment affirmed. 





Twiss vs. Guaranty Lrfe Ass'n. 


SUPREME COURT OF IOWA. 


TWISS 


vs. 


GUARANTY LIFE ASSW, oF Iowa, ET AL.* 


The officers of a mutual benefit society contracted with those of another to 
pay the death losses of the latter, upon the transfer of its funds and its 
cessation from further business. 


Held, that the contract, not being authorized by its charter or the laws, was 
ultra vires, and a violation of the rights of the members. 


Held, that the partial execution of the contract, or the bankruptcy of the 
second company through the transfer did not affect the case. 


CasweLtt & Mrexer, fur Appellani. 
Mrtcuet & Dupiey and Nourse & Noursz, for Appellee. 


Rorurock, J. 

1. Is is admitted that David M. Twiss held a valid policy of in- 
surance upon his life in the Guaranty Association, and that the 
same was in full force at the time of his death which occurred in 
the month of May, 1889, and that the plaintiff herein is the bene- 
ficiary under said policy. The appellant was in no way a party to 
the contract of insurance, but it is claimed that itis liable to pay 
the amount of the loss, by reason of an alleged written contract, 
which it is claimed was entered into between the said two insur- 
ance companies after the death of said David M. Twiss. The 
written agreement was made and entered into by one H. S. Hal- 
bert, who was secretary of the Southwestern Association, and by 
one Pickell, who styled himself president of the Guaranty Life 
Association. The following is acopy of said written agreement:— 

This agreement, made and entered into between the Southwestern Mut- 
nal Benefit Association, of Marshalltown, Iowa, and the Guaranty Life As- 
sociation, of Des Moines, Iowa, and H. M. Pickell, as trustee for the benefit 
of policyholders, severally, of said last-named company, witnesseth, that the 
said company first above named hereby agrees with the said Guaranty Life 
Association and H. M. Pickell, as trustee, that it will, in consideration of the 
transfer to it by the Guaranty Life Association of all its assets, books and 
furniture, perform all and singular the undertakings, agreements, and coven- 
ants heretofore made and now outstanding against said Guaranty Life Associ- 
ation in favor of its policyholders, and will pay all its liabilities for losses 
unpaid. In consideration of the premises, the said Guaranty Company agrees 
that it will. and it does hereby, transfer and convey unto said first above 
named company all its books, furniture, and its assets of every kind and 


* Decision rendered, May 11, 1893. 





540 Supreme Court cf Iowa. (July, 


nature, and agrees not to further transact its business of life insurance in the 
state of Iowa or elsewhere. [Signed] Southwestern Mutual Benefit Associ- 
ation, by H. S. Halbert, Secretary. Guaranty Life Association, H. M. Pickell, 
President. Des Moines, Iowa, June 18th, 1889. 

There can be no doubt that, if this were a valid agreement, it 
is an end of the controversy. It plainly provides that the appellant 
shall pay all the liabilities of the Guaranty Company for losses un- 
paid. The policy in suit was a valid, existing, unpaid loss. But it 
is contended in behalf of the appellant that the written agreement 
is void because it was an act and undertaking not authorized by 
the corporate articles of association of either of the defendants, and 
that it was entered into by the parties, and the same was signed, 
without authority from their respective boards of directors. It is 
further claimed that said Pickell induced said Halbert to sign the 
agreement by certain alleged false and fraudulent representations 
as to the resources of the Guaranty Company, and that said 
agreement is void by reason of said fraud. We do not regard 
it as necessary to examine this question of fraud. The evi- 
dence is in conflict with reference thereto, and a jury might prop- 
erly find for either party on that issue. And it is unnecessary to 
determine whether Pickell, the alleged president of the Guaranty 
Life Company, was authorized by his board of directors to make the 
contract upon which the action is founded. We have directed our 
attention to the question as to whether the contract was such an 
obligation as the Southwestern Association was authorized to make 
by its articles of incorporation. If it was in excess of its power, it 
is void, and cannot be enforced as a contract; and while in such 
case where an ultra vires contract has been partly performed, the 
party repudiating it may be compelled to account for whatever 
benefits may have been received by reason of it, yet this exception, 
or rather modification, of the rule, has no application in the case at 
bar. The fact is that the appellant did not receive any real benefit 
from the transaction. It paid the sum of $1,500 to the said Pickell, 
and received in return about $1,200, and some office furniture worth 
about $100. It is true that the two persons who assumed to make 
this contract undertook to transfer the membership of the Guar- 
anty Company to the appellant company, and, in response to a cir- 
cular sent out to said members, about 400 of them did agree to the 
transfer. 

Much has been urged in argument to the effect that appellant, 
by reason of this accession of members has received a sufficient 
consideration to uphold the transaction, or to require it to pay the 
losses of the Guaranty Company. We do not think that this claim 
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can be maintained. The aggregate amount of said losses is about 
$11,000. If the appellant should pay that amount for 400 members 
it would be a palpable fraud upon all of the other members of the 
appellant company. It would be the payment of a bonus of about 
$25 each for new members. It would be a withdrawal and appro- 
priation of $11,000 of trust funds, without the semblance of any 
authority to do so, either by the insurance laws of this state, or by 
any provision of the articles of incorporation. This proposition is 
50 plain that it requires no further consideration. That the mak- 
ing of the contract was in excess of the power of appellant there 
should be no question. We need not set out the articles of incor- 
poration or the by-laws. It is enough to say that the contract, so 
far as it attempts to bind the appellant, is contrary to the whole 
scope and purpose of the corporation. The payment of these losses 
would be a diversion of. trust funds to other objects than those 
authorized by the charter, and would be a crime: Code, § 1072. 
Both of these companies were organized upon the assessment plan. 
The assessments were made quarterly, and a fixed amount was re- 
quired to be paid. A certain amount was set apart for an expense 
fund, and the remainder was designated as the mortuary fund. The 
articles of association explicitly provide as to the disposition to be 
made of these several funds. There is not one word in the whole 
record which by the remotest implication can be construed as 
authorizing the secretary, or even the board of directors, to use 
any part of the proceeds of these quarterly payments for such a 
purpose as paying the death losses of any other insurance company. 
It is unnecessary to further discuss this question. It appears to 
us that the undertaking to pay the losses of the Guaranty Company 
is plainly in access of the power of the appellant or any of its 
officers. The facts of the case bring it within the rules announced 
in Lucas vs. Transfer Co., 70 Iowa, 542; Davis vs. Railroad Co., 131 
Mass., 258. And see, also, 2 Mor. Priv. Corp., §§ 580, 581, 591, 607, 
609. 

2. But it is claimed in behalf of appellee that the contract is ex- 
ecuted, and that the appellant is estopped from questioning its 
validity. As we have said, where an ultra vires contract is made 
and performed on one side, the other party cannot be permitted to 
enjoy the benefits received, but will be required in a proper action 
to account; in other words, the doctrine of a want of power to con- 
tract cannot be invoked to aid a party to perpetrate wrong and in- 
justice. But this case presents no such features. It is conceded 
that the Guaranty Company was bankrupt when the contract in 
question was made. Complaint had been made to the state auditor 
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that it was not paying its death losses promptly, and it was unable 
to obtain a certificate authorizing it to continue in business. It is 
said by the counsel for appellee, in argument, that for the pay- 
ment of these death losses the Guaranty had no means whatsoever 
except of its annual premiums, payable in quarterly installments. 
It had no certificate authorizing it to do business after March, 1889. 
The death losses had been such as to require the proceeds of the 
mortuary calls to meet the claim, and, in addition, had used up the 
reserve fund. It was in this condition when the insured, David M. 
Twiss, died, and the claim of the plaintiff accrued. It is urged 
with apparent confidence that, as there were some 567 members of 
the Guaranty Company when it failed, the appellant should be re- 
quired to pay its death losses upon the ground that by the contract 
it acquired some 400 new members. We have already said that the 
appellant was not authorized to buy members in this way, and on 
any such terms. Let us see whether there is any ground for the 
alleged estoppel. If there is any reason for such a claim, it must 
be because the appellant, by seeking a transfer of the membership, 
put it out of the power of the plaintiff to compel payment by the 
Guaranty Company. The wrong and injury to the plaintiff, if any, 
consists in taking away the membership so that the members did 
not pay their quarterly dues to the Guaranty Company, by the pay- 
ment of which the plaintiff would have received the amount due on 
the policy. It appears to us that this is a most unwarranted as- 
sumption. It is based upon the theory that, if the contract had 
not been made, the 567 members would have continued to pay 
quarterly installments to the Guaranty Company until all of the 
death claims were satisfied and all other claims paid. That this 
would have occurred is not only not probable, but highly improb- 
able. Members of such organizations are not more likely to pay 
money for nothing than other people. The fact is, the record shows 
beyond all question that, if the contract had not been made be- 
tween the two companies, the plaintiff's claim was absolutely worth- 
less. That the position of the plaintiff was in any manner changed, 
to her prejudice, by the contract, not only does not appear, but the 
face of the transaction shows that it was not. That is about all 
there is of this case. It was tried by a jury, and the defendant 
moved that a verdict be directed for the defendant. The motion 
was overruled. We think it should have been sustained, on the 
ground that the conceded facts in the case showed that the plain- 
tiff was not entitled to recover. Reversed. 





1893 } Green vs. Des Moines Fire Ine. Co. 


SUPREME COURT OF IOWA. 


GREEN 
v8. 


DES MOINES FIRE INS. CO.* 


Where notice of loss was duly given by letter, with inquiry if anything more 
was needed, and the company answered that an adjuster would be sent, 
and no further requirements were made, and the adjuster came and, after 
investigation, advised the agent to settle if possible for less than the sum 
claimed, further notice or proofs were waived. 


Core, McVey & Crarg, for Appellant. 
TANNEHILL, VERMILLION & VERMILLION, for Appellee. 


Beck, C. J. 

1. The petition alleges the destruction by fire of the property in- 
sured, and that four days thereafter plaintiff wrote to defendant, 
stating in his letter the fact of loss, and that he had no knowledge 
of the origin of the fire. Receiving no reply, about fifteen days 
after he wrote again, calling attention to his former letter. A reply 
was promptly returned to the second letter, advising plaintiff that 
the officers of the defendant “ expected to have some one visit” the 
place of the loss “ before this time, but we have been very busy. 
We will endeavor to do our part in the matter as soon as possible.” 
The petition alleges that defendant made no objection to the notice 
of loss contained in plaintiff's two letters, and made no objections 
that the statements in the letters as to the loss are not sworn to by 
plaintiff, or that the letters and notice of the loss were not accom- 
panied by an affidavit, as required by statute, and failed to notify 
plaintiff that an affidavit was required, and sent an adjuster to the 
premises, who fully investigated the cause of the fire, and urged 
defendant’s local agent to settle the loss for less than the sum in- 
sured. Plaintiff alleges that, by these acts of defendant, it waived 
objection to the sufficiency of the proot of loss, and the notice. The 
defendant demurred to the petition on the grounds that it shows 
no proof of loss was furnished defendant, and the facts pleaded do 
not constitute in law a waiver of such proof. The demurrer was 
overruled. 

2. The policy upon which the action was based contains conditions 
for notice of loss, the writing to be given by assured, and for pay- 
ment thereof by the defendant “immediately upon receipt of proper 


*Decision rendered, December 16, 1891. 
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proofs.” The evidence shows the description of the property 
covered by the policy, and that plaintiff soon thereafter wrote to 
defendant, notifying it of the total loss of the property, and stating 
that he had no knowledge of the particulars of the fire, and some 
other matters. This letter contained statements which should have 
appeared in the proof of the loss, had it been made. To this letter, 
and another written subsequently, the defendant replied as stated 
in the petition above quoted. Both sides of the case recognize the 
fact that whether there was a waiver of the provision of the statute 
and the condition ef the policy requiring proof of loss by affidavit, 
as required by the statute, is the only question in the case. The 
policy and the statute require that plaintiff shall show, to entitle 
him to recover,— 

The loss of the building insured and that he has given the company 
* * * notice in writing of such loss, accompanied by an affidavit stating 
the facts as to how the loss occurred, so far as they are within his knowledge, 
and the extent of the loss. 

It cannot be doubted that-the letter to defendant is to be regard- 
ed as sufficient notice of the loss, and that it was total in character, 
and the date of its occurrence. The letter states the fact that plain- 
tiff has no knowledge of the particulars of the fire, and its origin, 
and some other matters that should be incorporated in an affidavit 
proving the loss; but it fails to comply with the requirements of the 
statute as to proof by affidavit. It is not doubted that defendant 
may waive this requirement. We are to determine whether the 
evidence in this case shows a waiver. “Acts and declarations 
whereby the other party was induced to believe that the condition 
was dispenseil with, or forfeiture waived, will be sufficient to pre- 
clude the setting up of the breach of the condition as a defense to 
the contract of the party bound thereby:” Viele vs. Insurance Co., 
26 Towa, 9, 55; Hollis vs. Insurance Co., 65 Iowa, 454, 458. The 
letter was intended by plaintiff and supposed to be a sufficient 
proof of loss, and was expected by plaintiff to be accepted by de- 
fendant as such. In the second letter, plaintiff requests to be in- 
formed “if there is anything lacking” on his part. To this letter 
defendant replied, indicating that steps would be taken at once to 
determine and adjust the loss. Plaintiff was authorized to presume, 
and to act upon the presumption, that defendant would not incur 
the expense of sending an agent to examine the loss, and take steps 
for its adjustment, until it was satisfactorily proved that a loss had 
occurred. If there had been any objection regarding the letter as 
proof of loss,plaintiff was authorized to presume that defendant would 
make such objection known. “Good faith required that, 1f proofs 
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were not satisfactory, notice should be given the assured to that 
effect, within at least a reasonable time:” Young vs. Insurance Co., 
45 Iowa, 378, 383. Plaintiff was authorized to rest upon the pre- 
sumption that defendant would act in good faith, and give him such 
notice if the letter was not regarded as sufficient proof of loss. De- 
fendant was bound to know that plaintiff would so regard its failure 
to make objection to the insufficiency or want of proof. It must, 
therefore, under the familiar rules upon this subject recognized by 
this court, be regarded as having waived all objection to the insuf- 
ficiency or want of proof of loss. 

These conclusions dispose of the case, and demand that the judg- 
ment of the district court be affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SARGENT Et At. 
v8. 
SUPREME LODGE KNIGHTS OF HONOR er at.* 


Where the laws of a benevolent order provide that, upon a failure of the des- 
ignated beneficiaries, payment shall be made to the heirs, payment of a 
benefit cannot be resisted on the ground that the designation of the ben- 
eficiary, though made in good faith, was invalid. 


Where the laws provided that payment should be made to a member of 
the family, or as the insured might direct, and the certificate was payable 
to S. as ‘a dependent,” and the laws were afterwards changed to limit 
the benefit to members of the family, or dependent, and S. then made affi- 


davit that she was a dependent, which was false, S. was not entitled to 
the benefit. 


Movutton, Lorine & Lorine, for Plaintiffs. 

Epwarp Avery and Axsert E. Avery, for Millie J. Blaisdell. 

Joun Haskett Borier, for Defendant. 

ALLEN, J. 

1. The defendant company cannot resist payment on the ground 
that the designation of the beneficiary is invalid. Sargent, the 
holder of the certificate, had no design of defrauding the company. 
The designation was certainly valid when originally made, whether 
Miss Blaisdell was a dependent or not. It must be assumed that the 
company intended in any event to pay the stipulated amount to 
somebody. By a just and liberal construction of Law 22, § 7, of the 
order (Laws of 1882), when the designated beneficiaries fail, the 
ss spe pinion dal teens chai ae emanate 


* Decision rendered, April 3, 1893. 
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benefit is to be paid to the heirs of the deceased ; and, in the same 
contingency, the heirs are also entitled, under the constitution of 
1889 (article 9, § 6), the deceased leaving no widow, or child. 

2. The only other question is, whether the payment should be 
made to the claimant, Blaisdell, or to the heirs. The original appli- 
cation directed that the certificate be made payable “to Millie J. 
Blaisdell, Boston, Mass.” The certificate was made payable “to 
Millie J. Blaisdell (dependent).” Both the application and certifi- 
cate recognized that changes might be made in the laws and regu- 
lations by which the holder of the certificate would be bound. The 
original charter of the company provided that the benefit money 
“shall be paid to his family, or as he may direct.” The constitution 
of 1882 contains a similar provision. Under those provisions Millie 
J. Blaisdell, or any other person, might be designated as a benefici- 
ary. But that constitution contained a provision to the effect that 
it might be amended, and, in 1884, it was, in fact, amended to con- 
form to a new charter obtained in Missouri, and the payment of the 
benefit fund was limited to members of the holder’s family and per- 
sons dependent on him. A resolution was adopted, in 1887, to re- 
quire conformity to the new provision. Notice was sent to Sargent, 
and he made an affidavit that Miss Blaisdell was a dependent, and 
retained his certificate unaltered. The certificate, as already stated, 
described her as dependent. Henceforth, if not before, the desig- 
nation of Miss Blaisdell as beneficiary stood only upon the footing 
that she was a dependent. The company not only passed a resolu- 
tion, but took active measures to require and secure conformity to 
its new rule. Sargent did not resist this, but ostensibly brought 
himself within it, by swearing that she was a dependent. In point 
of fact, she was not a dependent, and, therefore, is not entitled as 
such : McCarthy vs. Order of Protection, 153 Mass., 314. She had 
no vested right under the original designation. It was open to Sar- 
gent to change it at any time, with the consent of the company: 
Marsh vs. Legion of Honor, 149 Mass., 512; Anthony vs. Associa- 
tion (Mass.). If originally she might have maintained a claim 
simply as the person designated, without reference to the question 
whether she was a dependent, that state of things did not continue 
after he expressly put her upon the footing of a dependent, under 
the requirement of conformity to the new rule. The result, in the 
opinion of a majority of the court, is that the plaintiffs, as heirs of 
Sargent, are entitled to the money. Decree for the plaintiffs. 
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SUPREME COURT OF TENNESSEE. 


ENDOWMENT RANK, KNIGHTS OF PYTHIAS 
v8. 
ROSENFELD.* 


Where the court in substance charged the jury that false statements in the 
application, as to his health, by the insured, would defeat recovery in 
regard to any matters that he ought to have known about, it was not 
error to refuse to charge specifically in the language requested. 


Where such statements related to consumptive conditions which were con- 
cealed and undeveloped, and could not certainly be known or suspected, 
misstatements in the application were not a ground of forfeiture. 


F. P. Poston, for Plaintiff in Error. 

James M. Greer, for Defendant in Error. 

WI1EEs, J. 

The plaintiff in error issued an insurance policy on the life of 
Morris Rosenfeld, the husband of defendant in error, on 25th No- 
vember, 1887, for $3,000. The insured died 12th of August, 1888, 
and, payment of the policy having been refused, this action was 
brought to recover the amount. The cause was tried in the court 
below before a jury, and, judgment having been rendered for the 
amount of the policy, an appeal has been prayed to this court by 
the order. 

It is conceded that there is sufficient evidence to support the ver- 
dict, but it is claimed there is error in the action of the court in not 
properly charging the law applicable to the case. The theory of the 
company is that the assured was in failing health at the time he pro- 
cured the issuance of the policy; that he then had an habitual cough 
and incipient consumption; and it is charged that he wilfully concealed 
the true facts from the company for the purpose of defrauding it; 
that he stated in response to questions that he was not predisposed 
to bronchitis, and had never had that disease; that he was not suf- 
fering from general debility; and that these statements were un- 
true, and avoided the policy because not true as stated. Some 
special requests for additional charges were made, and some objec- 
tions were made to the charge as given. The real point of error 
assigned is that the judge, in his charge to the jury, confined them 
in their investigations to the truth or falsity of answers given to ques- 
tions asked by the examiner, and to statements made in the appli- 
cation by the assured, and was not broad enough to cover other 

*Decision rendered, April 2218. 
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matters material to the risk, but not covered by the language of the 
questions asked and answers made. It is earnestly insisted that 
any statement made in the application or answer to direct ques- 
tions, or concealment made of any material fact affecting the health 
of the assured, whether inquired about or not, would vitiate the 
policy, if untrue, whether it was known to be untrue or not, and 
whether the concealment was intentional, or the result of want of 
information or ignorance, and whether with or without any inten- 
tion or desire to mislead or misrepresent; or, in other words, if any 
fact material to the risk was either misstated or concealed, or not 
stated, it would avoid the policy, whether done knowingly or ignor- 
antly, intentionally or through mistake. The court charged the 
jury, in substance, that, if any statement or answers made by the 
assured at the time of his application or examination were untrue, 
there could be no recovery; and, again: “In answer to any inter- 
rogatory put either by the physician or others, any fact known to 
the assured, or that in all reasonable probability ought to have been 
known to him, that would affect his expectancy or cut it short, ought 
to have been made known by him;” and, again: “I have said to 
you, gentlemen of the jury, and I say again, that any fact that, in 
all reasonable probability, ought to have begn known to the man, 
although he may have been ignorant of it, still he ought to have 
known the fact, then it was just as much concealment as if he did 
know it, because it was the assured’s business to hunt up his his- 
tory, just as it is a man’s business to look after his house, and know 
whether there is a tenant in it or not, when he applies for insurance 
on it, and represents that it is occupied. He must know such facts. 
So that, in all reasonable probability, a man does know what he 
ought to know.” The court did not give the specific charges asked 
in the exact language of counsel, nor was it error not to do so. 
Counsel cannot dictate the terms and expressions to be used by the 
court, even in special requests. The court did, however, charge in 
substance all that plaintiff in error requested. 

It is earnestly insisted that this case is governed by the principles 
laid down in the case of Boyd vs. Insurance Co. (90 Tenn., 212), 
in which it is stated that “if a representation be made of a fact 
material to the risk, and relied on by the insurer, such representa- 
tion, whether made intentionally or through mistake, or in good 
faith, avoids the policy. It is the fact that the insurer relies on the 
truth of the representation, and not on the intention which mis- 
leads, whether fraudulent or otherwise, that gives the right to com- 
plain.” That was a case of insurance against fire,and the representa- 
tion or statement was that the property was a dwelling,and occupied 





1893.] Endowment Rank, Knights of Pythias vs. Rosenfeld. 549 


by a tenant. This was a fact material to the risk, one on which the 
insurer relied, and one which the assured must have known, or by 
the slightest diligence could have known; and the rule was without 
doubt correctly applied. The same principle,properly limited,applies 
as well to life as it does to fire-insurance policies, and the misstate- 
ment or concealment of any fact material to the risk which is known 
to the assured, or upon proper investigation and the exercise of 
proper diligence could be ascertained, will avoid the policy. A man 
cannot, however, know with such exact certainty the condition of 
his system as he can the status and condition of his property. The 
presence or absence of any disease, or predisposition to disease, is 
to some extent a matter of opinion. There may be hidden or un- 
developed disease, of which an applicant for insurance may be 
wholly ignorant, and of which he may not have the slightest sus- 
picion, and which may or may not be ascertained by an examiner 
upon his medical examination. This cannct be said of his prop- 
erty. A man may always know or ascertain the condition and status 
of his property. While the rule is the same in both cases, the 
application, from the very nature of the case, must be to some ex- 
tent different. Ifthe assured, when he makes his application, know 
or have any ground to believe, that he has any disease, even though 
it may be latent and undeveloped, he is in duty bound to make it 
known, whether specially questioned or not; and, if he fail to do so, 
it will amount to a misstatement or concealment, as the case may 
be, that will avoid his policy; but if there should be in him some 
latent disease, of which he knows and suspects nothing, and has no 
ieans of ascertaining, he cannot be said to have either misrepre- 
sented or concealed the facts in such a sense as to avoid his policy. 
There can be no concealment of a fact which is not known and can- 
not be known by proper inquiry. We think, in this cause, the 
plaintiff in error has no ground to complain of the charge of the 
court, and that it was extremely favorable to the order, and there 
is no error in the judgment of the court below, and the same is 
affirmed, with costs. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


WwooD 
v8. 


STANDARD MUT. LIVE-STOCK INS. CO., or READING.* 


An assessment ordered by a lower court on the members of an insolvent mu- 
tual company, for the expenses of a receivership, will not be disturbed if 
not grossly excessive. 


A decree ordering such assessments does not preclude the individual members 
from defending on grounds peculiar to themselves, and other questions 
arising may be settled in the distribution of the fund, therefore a refusal 
to appoint a master to ascertain who are legal claimants and the amount 
of their claims was not error. 


S. J. Srravss and Ermentrout & Ruut, for Appellants. 
Henry C. G. Reser and Cyrus G. Derr, for Appellee. 


Per Curiam. 

In July, 1889, defendant company was declared insolvent, and a 
receiver was appointed. The matter was so proceeded in that, on 
May 11, 1891, the court, by its decree, directed the receiver to levy 
an assessinent for the purpose of paying the company’s creditors, 
and meeting expenses incident to the receivership. That order was 
subsequently modified by the decree of January 11, 1892. Baer 
and Miller, members of the defendant company, appealed; and in 
their first specification of error, reciting said decree and modifica- 
tion thereof, they complain that the assessment is so grossly exces- 
sive that the decree should not be permitted to stand. If it clearly 
appeared that the fact thus alleged is true, it would no doubt be 
good ground for invoking or interference; but it is denied by the 
appellee that the assessment is greater than is reasonably necessary 
for the purpose intended, and his contention is that the losses and 
expenses attending the collection of such assessments are so great 
that the net amount likely to be realized is but a small percentage 
of the gross assessment. Weare far from being convinced that the 
receiver is not correct. Ordering such assessments, and determin- 
ing the amount thereof, must necessarily rest in the sound discretion 
of the common pleas. That court, with the aid of its receiver, and 
other means of information at hand, is much better qualified than 
we can possibly be to form an approximatively accurate judgment 
“Decsion rade, Machine. SStSCS~S~S 
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as to the amount per centum that should be assessed. Experience 
has shown that a very liberal allowance must always be made for 
uncollectible assessments, expenses, etc. In case of a deficiency, 
the collection of an additional assessment would be attended with 
vexatious delay, and largely increased expense. If there should 
happen to be an excess, it is very easy to distribute the same pro 
rata to those who have paid their assessments. In the absence 
of satisfactory evidence to the contrary, it is safer to assume that 
the court, in the exercise of a sound discretion, with the books of 
the company and other evidence before them, did not authorize an 
assessment for a greater amount than was reasonably necessary. 
The first specification is therefore dismissed. 

In view of what has been said, the remaining specifications do not 
require discussion. There is nothing in either of them that would 
justify a reversal or modification of the decree. Appellants and 
other policyholders are not concluded by the decree from defending 
on any ground that is personal and peculiar to themselves respect- 
ively, and other questions that may possibly arise can be settled in 
distribution of the fund. 

Decree affirmed, and appeal dismissed, with costs to be paid by 
appellants. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


GUDE et AL. 
vs. 
EXCHANGE FIRE INS. CO., or New York.* 


Evidence held insufficient to show that the person through whom plaintifts 
obtained the policy in suit was the agent of the defendant, or anything 
more than a mere insurance broker. 


James Spencer, for Appellants. 
Bittson & Conapon, for Respondent. 
Mircuet1, J. 

This was an action on a fire-insurance policy. The defense was 
that, at the time the policy was issued, the property insured was 
covered by a mortgage, a fact which, by the conditions of the policy, 
rendered it void. The reply was that the defendant accepted the 
risk with knowledge of the mortgage, and thereby waived the con- 
dition of the policy. It appeared that plaintiffs procured the insur- 
ance through one Case, who knew of the mortgage ; hence, the real 
issue was whether Case was defendant’s agent in soliciting the in- 
surance, and procuring the applications for it, so that his knowledge 
of the mortgage would be that of the defendant; and the only 
question here is, whether the trial court should have left that ques- 
tion to the jury, instead of directing, as he did, a verdict for defend- 
ant. The evidence was as follows: Case came to the plaintiffs in 
Duluth, and solicited insurance on their property, saying that he 
represented several companies, among which he named defendant. 
That plaintiffs verbally authorized him to secure and place insur- 
ance on the property to the amount of several thousand dollars, 
leaving it to his judgment in what companies to place it. Subse- 
quently Case delivered to plaintiffs, among other policies in other 
companies, the policy in suit, signed by N. R. Thompson & Co., of 
Minneapolis, as agents for the defendant, and collected the premi- 
um, which was subsequently received by defendant. That in placing 
this insurance, the plaintiffs had no transaction with any one but 
Case. That this is the only policy they ever had with the defend- 
ant. That the name of Case does not appear on the policy, as agent 
or otherwise. There is no evidence that Case ever acted, or assumed 
~® Decision rendered, May 9, 1893. Syllabus by the Court... 
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to act, for the defendant in any other transaction. Neither is there 
anything to show, except so far as may be inferred from the facts 
above stated, that defendant ever knew that Case was claiming to 
act for it in this transaction, or that defendant delivered the policy 
directly to Case, or received the premium directly from him, or, in 
fact, knew of his existence. Upon this state of the evidence the 
court was right in directing a verdict. The burden was on the 
plaintiffs to prove that Case was the agent of the defendant, with 
authority, express, implied, or apparent, to waive this condition of 
the policy. Of course, the mere statement of Case that he repre- 
sented the defendant was no evidence of that fact. Giving to the 
evidence the construction most favorable to the plaintiffs, and assum- 
ing that he personally presented to the defendant an application for 
this insurance, and received the policy directly from, and paid the 
premium directly to, the defendant, it does not appear that he had 
any relations whatever with the defendant other than an insurance 
broker, who, in his own behalf, solicits insurance, submits applica- 
tions to the company, and, if accepted, receives the policy for the 
insured, and on its delivery collects the premium, and pays it over 
to the company. Such a broker might be deemed the agent of the 
company for the purposes of delivering the policy and collecting 
the premium, but nothing more. It is true that Case might have 
been the agent of the defendant, but the evidence, as far as it goes, 
is quite, or even more, consistent with the bypothesis that he was a 
mere broker ; and it was incumbent on plaintiffs, on whom was the 
burden of proving the agency, to go further than this. We think 
circumstances were wholly wanting from which the jury would have 
been warranted in finding the fact of agency. The case of Kausal 
vs. Association (31 Minn., 17), relied on by plaintiffs, is not in point. 
In that case, an agency to procure applications for insurance was an 
admitted or established fact, and the question was as to the extent 
of the authority, implied or apparent, of such an agent. Order 
affirmed. Vanderburgh, J., absent, took no part. 





Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


PEOPLES’ MUT. INS. FUND 
v8. 


BRICKEN, 


SAME 
v8. 


BIRCH.* 


Where an assessment company, doing business on the endowment plan, se- 
cures an enabling act, through which it abandons the plan for ordinary 
insurance and induces members to surrender their old certificates, by 
which the funds for the payment of endowments are diminished, a mem- 
ber is justified in rescinding his contract and suing to recover back assess- 
ments paid. 


W. C. McCuorp, for Appellant. 
J. W. S. Crements, for Appellees. 
BeEnneETT, J. 

The appellant was organized as a mutual insurance society under 
an act of the Kentucky legislature approved April, 1884. The 
appellees each became members of the society, and were insured by 
it. They thereafter instituted these two actions against the appel- 
lani to rescind the contracts of insurance, and to recover back the 
sums paid to appellant as dues, etc., upon the ground that the 
appellant had violated its contracts with them. The lower court 
having granted the relief sought, the appellant has appealed. By 
the terms of the certificates delivered to each of the appellees, the 
appellaut agreed to pay to the wife of each one of the insured $1,000 
upon his death, provided the division in which the insured was 
registered was full; if not, then one fifth of one assessment for each 
member in said division in good standing at the date of the death 
of the insured. The appellant also agreed by coupons attached to 
pay to the insured, if living, $1,000 four years after the date of the 
certificate, and a like sum every four years thereafter, until the sum 
of $5,000 was paid. By the charter and by-laws, the funds out of 
which the appellant’s liability arose in case of the death of a mem- 
ber, or upon the maturity of the endowment coupons, was confined 
to admission fees, quarterly and annual dues, and assessments 
made, when a member died, upon the survivors. Itis to be observed 


* Decision rendered, Nov. 28, 1891. 
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that under said charter, etc., no assessment upon the members 
could be made except upon the death of a member, and the fund 
arising from the assessment was to be distributed, one-fifth to the 
beneficiary of the dead member, and the other four-fifths were to 
be set apart to the permanent or endowment fund, and no other 
assessments could be made for the benefit of the endowment fund. 
The foregoing is the plain meaning of the charter. The appellant 
soon found that the funds it was authorized to raise to meet the 
endowments or coupons, as they fell due, were inadequate for that 
purpose; and, without the knowledge or consent of the appellees, 
obtained an act of the legislature authorizing it to abandon its en- 
dowment system, and adopt that of the “straight insurance system.” 
After procuring this change, it set about to induce its members to 
surrender their old certificates for insurances in the new company; 
and it did induce many to make the change, and others paid for a 
surrender of their certificates. The appellees declining to sur- 
render their certificates for new insurances, or to sell them, or to 
pay the assessments under the endowment system, their membership 
was declared forfeited. They brought these actions to rescind their 
contracts with the appellant, and to recover back the dues paid by 
them. It seems to us that their cause is just. They had binding 
contracts with the appellant, which the appellant had no power to 
change or abandon without their consent, and to a change of which, 
it is clear, they did not consent. The appellant not only had no 
right to change the contract without their consent, but it was its 
duty to perform the contract in good faith, and to intentionally and 
knowingly do no act that would in any wise impair its performance; 
and for it toi nduce others to abandon their contracts with it, and 
thereby lessen the membership, and reduce the funds to which 
the appellees by the terms of their contracts had to look for a com- 
pliance with the terms and conditions of their contracts of insur- 
ance, was such a breach of contract on the part of appellant as 
absolved the appellees from all obligations thereon, and which en- 
titled them to recover back the consideration paid thereon. 
The judgment is affirmed. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


SCHMIDT 
v8. 


MODERN WOODMEN OF AMERICA.* 


Default in payment of an assessment is not waived in case of a benevolent 
society by sending a notice of subsequent assessment and calling atten- 
tion therein to the prior default, where under the rules the membership 
was continued but benefits suspended during default. 


A practice of accepting benefits when past due, which is not shown to extend 
to sick members, does not imply a waiver of prompt payment in case of 
sick members, where it appeared that a tender on account of such mem- 
ber had been refused. 


Statement of facts by Lyon, C. J. 

The defendant is a fraternal benefit society, and as such issues 
certificates of life insurance to its members, entitling them, while 
in good standing in the fraternity, to participate in the benefit fund, 
in a sum not exceeding an amount specified in the certificate. The 
organization of the fraternity is a head camp, supposed to be the 
supreme head of the order, and numerous local camps. Casper 
Schmidt, the husband of the plaintiff, was a member of Pinery Camp 
No. 378, located at Oshkush, and held a benefit certificate of life in- 
surance therein for not exceeding $3,000, payable at his death (if he 
was then in good standing in the order) to his wife, the plaintiff. 
The rules of the defendant provided for making assessments upon 
members to pay death losses, of which notice should be given each 
member before the 10th day of every calendar month, by the local 
clerk of each order. The members are designated in the constitu- 
tion and by-laws of the order as “ Neighbors.” One of the rules is: 
that each assessment is payable before the 1st day of the ensuing 
month, if notice thereof was given before the 10th day of the pre- 
ceding month; and that, if the member fails to pay the same before 
the 1st day of the following month, he stands suspended, as far as 
the benefits of the fraternity are concerned, and during such sus- 
pension, although he remains a fraternal member, his benefit cer- 
tificate is void. Another rule is as follows:— 

If all arrearages of every kind are paid in three months, and the clerk is 
satisfied that his health is not impaired, a neighbor shall thereby be restored, 


* Decision rendered, Jan. 10, 1893, 
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and his ownership certificate be made binding as soon as payment is received 
and recorded by the clerk. If the clerk has reason to believe that the health 
of the neighbor is impaired, he shall submit the matter to the camp, which 
shall decide the matter by a two-thirds vote. 

An assessment for death losses was regularly made on or about 
April 1, 1889, of $1.60, that being the rate of assessment specified 
in the benefit certificate of Schmidt, and due notice thereof was 
given Schmidt before April 10th. The assessment was not paid. 
On May 7, 1889, Schmidt was taken seriously ill, became worse, and 
died on the 23d of the same month. Two days before his death a 
relative offered to pay the assessment, and another was made later 
to the clerk of the local camp; but the latter refused to accept pay- 
ment, for the reason that he knew Schmidt was sick. The money 
was left with him, however, as a friend, to abide the action of the 
local camp. The clerk submitted the matter to the camp, and on 
the day of Schmidt’s death the camp refused to receive the money, 
and the clerk returned it to the person who deposited it with him. 
The assessment in question is designated as “ No. 3.” On or about 
May 1st another assessment was made for the same amount, known 
as “No. 4.” On that day the clerk notified Schmidt of assessment 
No. 4, and called his attention to the fact that assessment No. 3 re- 
mained unpaid. On the foregoing facts the circuit court directed a 
verdict for the defendant, which was returned accordingly. A 
motion for a new trial was denied, and judgment for defendant 
entered pursuant to the verdict. The plaintiff appeals from the 
judgment. 


Puurs & Kuzist, for Appellant. 
Humpurey Pierce, for Respondent. 


Lyon, C. J. (after stating the facts.) 

There can be no doubt that, at the time of his death, Schmidt 
was in default to the defendant for non-payment of assessment No. 
3, which, by the rules of the defendant fraternity, worked a sus- 
pension of any right to benefits under the benefit certificate, unless 
the defendant or its officers did some act which operatesas a waiver 
of the suspension or forfeiture. It is claimed on behalf of the plaint- 
iff that sending notice of assessment No. 4, while Schmidt was in 
default on assessment No. 3, operated as such waiver. We think 
otherwise. It was the duty of tke clerk, under the rules, to send 
such notice to every member, and Schmidt remained a member after 
such default, although not entitled to benefits while it continued. 
The reason is that, being entitled to a restoration of his insurance 
if within three months he paid his arrearages, and his health 
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remained unimpaired, he was entitled to know how much he owed 
the defendant on all assessments. He wasthen in good health, and 
it was expected by the clerk that he would relieve himself from his 
default by paying the assessment. Moreover, Schmidt did nothing, 
because of such notice, which subjected him to any expense or in- 
convenience, or which in any manner changed his rights or his legal 
relations to the fraternity. Certainly the giving of such notice con- 
tains no element of a waiver or estoppel, the same not being incon- 
sistent with the right of the defendant to assert the suspension of 
the benefit certificate because of Schmidt’s default. 

It was proved on the trial that a large proportion of assessments 
were paid after due, and received without objection, and it is argued 
that a waiver should be implied from this practice; but the difficulty 
in this position is that no practice is shown of receiving payments 
of assessments after due in cases where health of the members pay- 
ing the same had become impaired. The practice was confined to 
members in good health, and does not reach the case of Schmidt, 
who was sick and near death when the attempt was made to pay 
the assessment. We see no escape from the conclusion that, when 
Schmidt died, the right of his beneficiary in the certificate was sus- 
pended, because of his default for nonpayment of assessment No. 3, 
as required by the rule of the fraternity; hence, there being no dis- 
pute as to the facts, the court properly directed a verdict for de- 
fendant. Judgment affirmed. 





1893.] Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Errect oF Speciat CHARTER. 


The Supreme Court of Ohio, in the case of State ex rel. Kinder 
vs. Eagle Ins. Co., decided April 25th, 1893, has, along with its de- 
cision, furnished the following syllabus: A fire insurance company, 
organized under a special charter before the adoption of the present 
constitution, is subject to such reasonable regulations as the legis- 
lature may prescribe by general law, and the public good may re- 


quire ; such regulations serving to secure the ends for which the 
company was created, and not being repugnant to the franchises 
and privileges granted in its charter. A fire-insurance company 
thus incorporated will not be exempt from a compliance with the 
requirements of sections 3654 and 3655 of the Revised Statutes, to 
prepare and deposit annually, in the office of the superintendent of 
insurance, a statement of its condition, unless such exemption appears 
to have been clearly granted by its charter. Where a judgment has 
been rendered by a court of competent jurisdiction in favor of one 
of the parties to an action, for the reason that otherwise, under an 
existing law, a chartered right of such successful party might be in- 
volved in danger, the judgment should not be conclusive in a sub- 
sequent action between the same parties, when the law has been so 
amended that such right is thereby assured. 


SERVICE oN UNAUTHORIZED ComPany. 


The United States Circuit Court of Indiana, in the case of Dia- 
mond Plate Glass Co. vs. Minneapolis Mut. F. Ins. Co., on June 
29th, 1892, held that service could legally be made, under the stat- 
utes of that state, on the auditor, in the case of a foreign company 
doing business there without authority and having no agent in the 
county where suit is brought. 
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Liasinity oF AGENT. 


The Supreme Court of Minnesota, on August 28th, 1888, in the 
case of Hanover F. Ins. Co. and Citizens’ Ins. Co. vs. Ames, rendered 
a decision, of which the following is the syllabus by the court:— 

The plaintiff's general agent notified a subordinate clerk in the 
office of the defendant, who was a local insurance agent for the 
plaintiff in Minneapolis, not to take any risks for the plaintiff in or 
upon a certain business block located in block 62, Minneapolis. The 
clerk did not notify defendant personally, but in the usual course 
of business entered the direction in the “block book” of the de- 
fendant, which contained a record of the lots and blocks of the city 
and the buildings located thereon, and upon which entries and 
memoranda affecting in risks and renewals were made, but in mak- 
ing such entry he omitted a reference to the building and made the 
entry generally, notifying the defendant to take no new risks in 
block 62, Upon an application for insurance upon the building in 
question, the managing agent of the defendant examined the “block 
book ”’and noticed the entry as actually made, but owing to its 
general nature, disregarded it and took a risk for plaintiff thereon. 
Held, that this notice as actually entered was sufficient to put him 
upon inquiry and bound the defendant. 





Douglass vs Phenix Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


DOUGLASS 
v8. 


PHENIX INS. CO., oF BROOKLYN.* 


A claim owing by a New York insurance company to a New York policy- 
holder on account of a loss on property in that state was garnisheed by 
a creditor of the insured residing in Massachusetts, ‘under a law of that 
state permitting service to be made on the authorized agent of the com- 
pany residing there. 


Held, That, in an action by the insured against the company in New York, 
such garnishment constitutes no defense in the absence of any personal 
appearance by the insured in Massachusetts, or any personal service on 
him in New York. 


Held, That the appointment of an agent in Massachusetts does not so change 


the domicile of the company as to make the obligation a Massachusetts 
debt. 


Held, That the courts of New York recognize judicial proceedings in another 
state only where jurisdiction has been acquired in an international sense, 
according to the course of the common law. 


G. A. Serxas, for Appellant. 
Wii P. Cantwett, for Respondent. 
Anprews, ©. J. 

The defense demurred to is, in substance, that the debt owing by 
the Phenix Insurance Company to the plaintiff had been, prior to 
the commencement of this action, attached, in the state of Massa- 
chusetts, in an action in the superior court of that state, brought 
by John S. Alley and others against the plaintiffs in this action and 
the insurance company, to recover a debt owing by the plaintiffs to 
the attaching creditors, and that the Massachusetts action was 
still pending. This defense was pleaded in abatement of the pres- 
ent action. The Phenix Insurance Company is a domestic corpor- 
ation organized under the laws of this state. On the 5th day of 
February, 1891, at Malone, in Franklin County, it issued to the plaint- 
iff, who then was, and ever since has been, a resident of Franklin 
County, a policy of insurance, insuring him against loss or damage 
by fire, in the sum of $2,000, upon his stock of bark at his tannery 
in said county. The policy was delivered to the plaintiff, and has 
ever since remained in his possession. The property insured was 
destroyed by fire May 10, 1891, and the plaintiff sustained a loss 
thereby exceeding the sum insured, for which, under the policy, 
the defendant became liable to pay the sum mentioned therein. 


* Decision rendered, April 25, 1893. 
Vou, XXII.—36. 
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This action was commenced in the supreme court of this state, 
against the defendant, in August, 1891, on the contract of insurance, 
to recover the sum insured. 

In determining the question whether the defense of foreign at- 
tachment set up by the defendant in its answer in abatement of this 
action is good in law, the facts hereinbefore stated are to be taken 
as admitted. They are alleged in the complaint,and are not denied by 
the defendant in its defense, based upon the attachment proceed- 
ings. The answer does contain, in the part which precedes this de- 
fense, a denial of the allegation in the complaint as to the residence 
of the plaintiff, and of the fact that from the 5th day of February, 
1891, the date of the policy, he had at all times had possession 
thereof, and it expressly admits that the defendant is a domestic 
corporation. The attachment proceedings are set up as an affirma- 
tive defense to the cause of action alleged in the complaint, and 
its sufficiency in law is, upon demurrer, to be determined from what 
appears therein. The allegations of the complaint, not denied in 
the affirmative defense, are, for the purposes of the question now 
presented, to be deemed admitted. The aftirmative defense is to be 
treated as a separate plea, and the defendant is not entitled to have 
the benefit of denials made in another part of the answer, unless re- 
peated or incorporated by reference, and made a part of the affirm- 
ative defense. 

The answer in question alleges the appointment by the defendant 
of an agent in Massachusetts, under the laws of that state, upon 
whom process may be served, which was required as a condition of 
its doing business therein, and that it was engaged in carrying on 
its business in that state; that in May, 1891, and prior to the com- 
mencement of the present action, an action was commenced in the 
Superior Court of Massachusetts, in favor of Alley and others, 
against this present plaintiff, to recover a debt on contract owing 
by the present plaintiff to Alley and others, in which action the de- 
fendant, the Phenix Insurance Company, was joined and made a 
party defendant, ag trustee of the plaintiffs in that action; that 
“the said action was commenced by trustee process or writ directed 
to and against this defendant as trustee, severally, of the plaintiff 
herein.” It alleges that the trustee process or attachment was 
served on the defendant by service on its attorney in Massachusetts, 
and that it was levied on the debt owing by the defendant to the 
plaintiff, and that by virtue of the statutes of Massachusetts, ‘and the 
proceedings referred to, the debt owing to the plaintiff from the de- 
fendant passed into the custody of the law of Massachusetts, and 
became subject to the control and disposition of the Massachusetts 
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Court and that the attachment action and proceedings are pending 
and undetermined. The answer further alleges that under the of law 
Massachusetts, and the proceedings mentioned, the Massachusetts 
Court acquired jurisdiction of the parties to the action, and of the 
subject-matter and control of the debt owing by the defendant to 
the plaintiff. In the fourteenth paragraph of the answer it is al- 
leged that the plaintiff had notice of all the proceedings in the at- 
tachment action, and full and ample opportunity to defend the 
same, “ and that said plaintiff was and is named as a party defend- 
ant in said action, and was duly served with process therein.” It 
is quite evident from reading the whole answer that the allegation 
that the plaintiff “ was duly served with process ” in the Massachu- 
setts action was not intended as an averment that personal service 
of process was made on the plaintiff within the state of Massachu- 
setts. It, at most, can only mean that he was constructively served, 
through service made on the garnishee, or by publication. The 
answer in the prior classes specifically points out how the action 
was commenced, viz. “by service of the trustee process” on the 
defendant, the garnishee. It was not claimed on the argument that 
plaintiff was in fact personally served with process, and it is not 
averred in the clause quoted that he was served within the state of 
Massachusetts. It must be assumed, therefore, on this appeal, that 
the attachment proceedings pleaded in abatement to this action 
was commenced by process served on the agent of the defendant 
corporation in Massachusetts, and that the plaintiff, although named 
as a defendant in the proceedings, was never served with process in 
that state, and never appeared in the action. In the view we take 
of the case, it may be further admitted, as claimed by the defend- 
ant, that it sufficiently appears by the averments in the answer that 
by the law of Massachusetts the debt due to the plaintiff, a resident 
of this state, from the defendant, a corporation of this state, could 
be attached and held under trustee process served on the defend- 
ant’s agent in that state, in proceedings instituted by a creditor of 
the plaintiff in Massachusetts, and this although the plaintiff was 
neither served with process in Massachusetts, nor appeared in the 
action. 

We are of opinion that the answer demurred to was insufficient, 
in law, to stay the further prosecution of this action. The right of 
the ‘plaintiff to prosecute his action in the courts of his own 
state cannot be defeated by the pendency of attachment proceed- 
ings in another jurisdiction by a creditor there, to reach the debt 
owing to the plaintiff by the defendant, where the only claim of 
jurisdiction by the foreign court rests upon statutory authority to 
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seize the debt by and through process proceedings against the agent 
of a corporation of this state which owes the debt, but which has an 
agent in the state where the seizure is made. The pendency of a 
suit in personam in one state is not, according to the general rule, 
pleadable in abatement of a suit subsequently commenced in another 
state between the same parties, on the same cause of action, although 
the courts of the state where the prior suit is pending had complete 
jurisdiction. The court, on application, may in its discretion grant 
a continuance by reason of the pendency of the first action; and a 
judgment once obtained ‘in one of the actions would, on application 
of the court, be allowed to be set up in bar of the further prose- 
cution of the other. But the pendency of an action in another 
state between the same parties, and for the same cause, does not, 
according to the general rule, abate the second suit: Browne vs. 
Joy, 9 Johns, 221; Walsh vs. Durkin, 12 Johns., 99; Bank vs. Bon- 
ney, 101 N. Y., 173; Cook vs. Litchfield, 5 Sandf., 330. An exception 
to this general doctrine was made in this state in the early case of 
Embree vs. Hanna (5 Johns, 101), in respect to prior attachment 
proceedings instituted in the state of Maryland, under the laws of 
that state, against a debtor of a New York creditor, by a creditor of 
the latter. The New York creditor subsequently commenced an 
action in this state against his Maryland debtor to recover the debt, 
and the defendant pleaded in abatement the pendency of the at- 
tachment proceedings in Maryland; and the plea was held to be 
good, on the ground that the debtor might otherwise be compelled 
to pay the debt twice. But attachment suits partake of the nature 
of suits in rem, and are distinctly such when they proceed without 
jurisdiction having been acquired of the person of the debtor in the 
attachment. Real and personal property may be subjected to seiz- 
ure and sale for the payment of debts of the owner, according to 
the laws of the state or sovereignty where the property is, having 
regard to the fundamental condition that due process of law shall 
precede the appropriation. It is undeniable that a state may 
authorize the seizure and sale, by means of appropriate judicial pro- 
ceedings, of property of nonresidents within the jurisdiction, for 
the payment of their debts. There must be notice and an oppor- 
tunity to be heard, either actual or constructive, in such way and 
form asthe law may prescribe. But no state can subject either real 
or personal property out of the jurisdiction to its laws. It may, and 
often does, compel persons, through the process and judgment of 
its courts, to perform acts which affect their title and interest to 
property outside of the limits of the state. Having acquired juris- 
diction of the person, the courts could compel observance of its 
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decrees by proceedings in personam against the owner within the 
jurisdiction. But it isa fundamental rule that in attachment pro- 
ceedings the res must be within the jurisdiction of the court issuing 
the process, in order to confer jurisdiction: Plimpton vs. Biglow, 93 
N. Y., 593. In case of movables, their seizure under the attach- 
ment shows that their actual situs is within the jurisdiction. But in 
respect to intangible interests, debts, choses in action, bonds, notes, 
accounts, interests in corporate stocks, and things of a similar na- 
ture, the question whether the res is within the jurisdiction of the 
sovereignty where the process is issued is not so readily determined. 
The general rule is well settled that the situs of debts and obliga- 
tions is at the domicile of the owner. But the attachment laws of 
our own and of other states recognize the right of a creditor of 
a nonresident to attach a debt or credit owing or due to the non- 
resident debtor by a person within the jurisdiction where the at- 
tachment issues; and to this extent the principle has been sanctiond 
that the laws of a state. for the purposes of attachment proceedings, 
may fix the situs of a debt at the domicile of the debtor: Embree 
vs. Hanna, supra; Williams vs. Ingersoll, 89 N. Y., 508, 526. 

It is at least doubtful whether this qualification of the general 
rule applies to negotiable instruments, or other written obligations 
of a resident debtor, held by or in the possession of his nonresident 
creditor: See Osgood vs. Maguire, 61 N. Y., 524. But, we repeat, 
no court can acquire jurisdiction in attachment proceedings, unless 
the res is either actually or constructively within the jurisdiction; 
and we are of the opinion that the attempt to execute an attachment 
in Massachusetts upon tke debts owing to the plaintiff by the insur- 
ance company, by serving upon the agent of the corporation there, 
and without having acquired jurisdiction of the plaintiff, must fail, 
for the reason that the debtor, the insurance company, was in no 
just or legal sense a resident of Massachusetts, and had no domicile 
there, and was not the agent of the plaintiff, and that, in contempla- 
tion of law, the company and the debt were at the time of the issu- 
ing of the attachment in the state of New York, and not in the state 
of Massachusetts. This court has had occasion heretofore to con- 
sider the effect of the act of a foreign corporation constituting an 
ageut in another state, upon whom proceedings may be served, 
done in compliance with the laws of such state, in pursuance of a 
condition imposed, and to enable the corporation to do business in 
such state. It had been held that by such act the corporation does 
not change its domicile of orgin, or its residence. It becomes bound 
by judgments rendered upon service on the designated agent, be- 
cause it has consented so to be bound, but it remains, as before, 
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a resident of the state where it is incorporated: Gibbs vs. Insur- 
ance Co., 63 N. Y., 114; Plimpton vs. Bigelow, supra. If in this 
the insurance company could be regarded as residing or having its 
domicile in Massachusetts for the purpose of attachment proceed- 
ings, it likewise has a domicile in every state where it may have ap- 
pointed an agent under similar laws; and so, constructively, upon 
the theory upon which the Massachusetts attachment is defended,the 
corporation is present, as debtor to the plaintiff, in every state where 
such agency exists, and the credit is also present at the same time 
in each of such jurisdictions. The admission of such a principle 
would give rise to most embarrassing conflicts of jurisdiction, and 
subject creditors of domestic corporations to great prejudice. We 
think the rule is that a domestic corporation at all times has its ex- 
clusive residence and domicile in the jurisdiction of origin, and 
that it cannot be garnisheed in another jurisdiction for debts owing 
by it to home creditors, so as to make the attachment effectual 
against its creditor, in the absence of jurisdiction acquired over the 
person of such creditor. 

The defendant calls attention to general averments of jurisdiction 
by the Massachusetts Court, acquired under the laws of Massa- 
chusetts, contained in the answer. The laws of that state are not 
set out, and we cannot know how far they assume to authorize at- 
tachment proceedings under the circumstances existing in this case. 
But the question in this state cannot be controlled by the statutes 
of Massachusetts. The legal proceedings or judgments of another 
state are recognized here only where jurisdiction has been acquired 
in the foreign forum. But it is only jurisdiction in an international 
sense, or according to the course of common law, and judicial 
proceedings which conform to, or rather, which are not taken in 
disregard of, the principles and rules of general jurisprudence, which 
this state is bound to recognize; and if the laws of Massachusetts 
go to the extent claimed, and assume to authorize attachment 
proceedings to seize a credit owing to a resident of this state, 
when neither the debtor nor creditor are within the jurisdiction, 
this state is not, we think, bound to recognize them. The law of a 
state cannot make a debtor a resident of that state by so declaring, 
contrary to the fact and the rule of general law, at least so as to bind 
another jurisdiction by the declaration. We deem it unnecessary 
to consider the position of the defendant. Ifit may be subjected to 
embarrassment, or even to a double judgment, it will be in conse- 
quence of its own act in voluntarily subjecting itself to the laws of 
Massachusetts. The power of the court to grant a continuance in 
a proper case will generally afford a remedy to a party so situated. 
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But the pleintiff ought not to be prejudiced or prevented from col- 
lecting his debt in this state. This court has disclaimed jurisdic- 
tion in the courts of this state to attach debts owing by a foreign 
corporation, or interests in the stock of such corporations, belong- 
ing to nonresidents, by notice or process served on the agents of 
such corporations in this state: Plimpton vs. Bigelow, supra; Straus 
vs. Glycerine Co., 46 Hun., 216, affirmed 108 N. Y., 654. The court 
in these cases construed the attachment laws in view of the princi- 
ples of general jurisprudence, although the language of thestatutes 
embraces the cases in question. The judgment should be affirmed. 
All coneur. . 


SUPREME COURT OF ARKANSAS. 


ST, LOUIS A. & T. RY. CO. 
vs. 
FIRE ASSOCIATION OF PHILADELPHIA er at.* 


A foreign company paid the loss on cotton burned on a railroad platform, 
where it had been placed by the owner for shipment, and joined with the 
owner in an action against the railroad. 

Held, that allegation of compliance with the requirements of foreign corpora- 
tions doing business in the state was not necessary in the complaint. 
Where it did not appear from the complaint that the contract was made in 

the state, this was a matter of defense to be set up in the answer. 

Authority to contract cannot be questioned for the first time on appeal. 

Contracts made by foreign corporations prior to the Act of 1887, prescribin 
the conditions under which they might do business, were not affecte 
thereby. Bringing suit was not such doing business. 

The insurer, having paid the loss, became subrogated to the rights of insured, 
without formal assignment, and evidence of a written assignment was 
admissible. 

Where it appeared that the damage equaled the amount paid by the insurer, 
evidence of such amount was not prejudicial. 

Placing cotton on a freight platform and leaving it without a watch was 
not contributory negligence per se. 

Refusal to admit alleged newly-discovered evidence actually in court after 
the evidence was closed, that the cotton was seen to be on fire before the 
passing of an engine, when witnesses had testified that it was on fire just 
after the passage, was an abuse of discretion when it did not appear that 
plaintiffs would have been taken by surprise. 


Statement of facts by Barrtz, J. 
The Fire Association of Philadelphia and the Southwestern Com- 
mercial Company sued the St. Louis, Arkansas & Texas Railroad 


*Decision rendered, Nov. 28, 1891. 
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Co. in the Columbia Circuit Court for damages caused by the burn- 
ing of cotton by a fire, on the 1st day of April, 1887, at Magnolia, 
Ark. Plaintiffs alleged in their complaint that the Fire Association 
of Philadelphia was a corporation existing under the laws of Penn- 
sylvania, and was engaged in entering into contracts of insurance 
and taking risks against fire and loss thereby in the state of 
Arkansas; and that the Southwestern Commercial Company was a 
corporation organized under the laws of the state of Missouri, and 
was engaged in buying and selling cotton in this state. 

That on the 7th day of January, 1887, the Fire Association of 
Philadelphia insured the Southwestern Commercial Company to 
the extent of $3,000 against any loss which it might sustain by fire 
consuming or damaging certain cotton on or before the 27th day of 
May, 1887. That on the Ist day of April, 1887, a fire occurred 
which consumed and damaged the cotton insured to the amount of 
$1,493.79; and that, in consideration of its liability, the Fire Asso- 
ciation, on the 16th day of May, 1887, paid the sum of $1,478.86, 
which was the amount of the loss, less a certain discount; and that, 
on the day following, the Southwestern Commercial Company, in 
consideration of the payment, transferred and assigned to the Fire 
Association its claims against the defendant for damages by reason 
of the fire. 

Plaintiffs further alleged that the fire was caused by the defective 
condition of a locomotive engine of the railroad company then 
used in operating its railway; and that, because of an insufficient 
spark-arrester, great and unusual amount of sparks escaped from 
the engine, and burned the cotton. 

The railway company answered the complaint, and denied the 
allegations therein as to the cause of the fire, and alleged that the 
burning of the cotton was the result of and caused by the careless- 
ness and negligence of the commercial company in placing the cot- 
ton near the track of the defendant, and not having the same prop- 
erly guarded and watched; and that the plaintiffs were foreign 
corporations, and had failed to comply with the act of the general 
assembly of the state of Arkansas, entitled, “An act to prescribe 
the conditions upon which foreign corporations may do business in 
this state,” approved April 4, 1887. 

There was no controversy about the ownership of the cotton, or 
the insurance thereof, by the Fire Association. It belonged to the 
commercial company. It was admitted that it was consumed in 
part and partly damaged by fire on the 1st of April, 1887. There 
was no conflict in the evidence adduced ‘at the trial as to the defend- 
ant’s locomotive, which plaintiffs alleged caused the fire, being in 
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bad condition at the time the fire occurred. The engineer who was 
in charge of it says: “The engine was disconnected on one side, 
on account of a broken valve. This made it throw out sparks. The 
engine had been in that condition since that morning. The engine 
was in good and proper repair up to the morning of the day on 
which the fire occurred. It had no spark-arrester. They are not 
used on that kind of an engine... There was a netting in the funnel. 
It had a hole in it, but it had been there only since that morning.” 
Another witness testified that it made a noise, as it passed the cotton 
in question, “ just as if one of the valves was out of fix.” He said: 
“Tt threw out sparks from the smoke-stack when it made the noise. 
He had noticed something wrong with the engine several times be- 
fore this. It was in a bad fix. A few days before, it set the woods 
afire going to McNeil, and set a log heap afire twenty feet from the 
track.” 

Evidence was adduced tending to prove the following facts: <A 
private platform was constructed by the merchants of Magnolia, 
about 60 yards north of the depot, and only a few feet from 
the railway track in that town, and was used for loading cotton. 
The railroad company had been receiving freight from it, and had 
been issuing bills of lading for cotton placed upon it for shipment, 
before the fire occurred. On the evening of the 3lst of March, and 
on the morning of the 1st of April, 1887, the Southwestern Com- 
mercial Company placed 46 bales of its cotton on this platform for 
shipment, which cotton was insured by the Fire Association. The 
commercial company, desiring to ship it to some place east of the 
Mississippi river, applied, on the 30th or 31st of March, to defend- 
ant’s agent. at Magnolia for a bill of lading by which the defendant 
would undertake to ship it as desired, and the ageut declined to 
give such a bill of lading, saying that he had no rates to such a 
place. The charges which had been fixed for shipping cotton to 
Eastern cities and towns were canceled a day or two before,and the 
defendant’s agent had been notified and instructed to ask for special 
rates before making shipments to the East. He telegraphed, and 
asked for instructions as to the terms upon which the cotton could 
be shipped to its destination. While waiting for the instructions, the 
said locomotive, emitting showers of sparks—an unusual quantity— 
on account of its defective condition, passed the cotton on the 1st 
day of April, 1887, about 2 o’clock in the afternoon. Fire was com- 
municated to the cotton by the sparks falling on it, and about 26 of 
the bales were destroyed, and the remainder were more or less 
damaged. The damage was $1,493.79, which was paid by the Fire 
Association. The commercial company, in consideration of the 
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paymeut, then transferred and assigned, by an instrument in writing 
duly executed by it to the Fire Association, all the claim or right it 
had to recover damages on account of the fire. 

The evidence as to the cause of the fire was conflicting. There 
was evidence tending to prove that the locomotive was not emitting 
sparks a short time before, and at the time it passed the cotton, and 
that the fire was burning the cotton before the locomotive reached 
the platform. There was no evidence that either of the plaintiffs 
had notice of the defective condition of the locomotive before the 
fire occurred. 

The certificate of the secretary of state, bearing date the 30th of 
August, 1888, was read as evidence. He certified in the certificate 
that neither the Fire Association nor the commercial company had 
before,on,or since the 4th day of April, 1887,filed in his office a cer- 
tificate designating a citizen of this state as its agent, upon whom 
service of process might be made, and stating its principal place of 
business in the state of Arkansas. 

When the testimony was closed, the further progress of the trial 
was postponed until the morning following. On the next morning, 
before the jury were instructed, the defendant’s counsel announced 
to the court that since the adjournment they had discovered other 
evidence material to the defendant, of which they did not previously 
know, and could not have known by proper diligence, and that the 
witnesses were present in court, and that they expected to prove by 
them that the fire occurred in the absence of the train, and before 
it reached the platform or was sufficiently near to communicate fire 
to the cotton, and asked that they be permitted to prove these facts 
by the witnesses, and the court refused to allow them to testify. 

At the request of plaintiffs, and over the objection of the defend- 
ant, and after the close of the evidence, the court, among others, 
gave to the jury the following instruction: “The jury are instructed, 
if they find from the evidence that the plaintiff, the Fire Association 
of Philadelphia, did insure the defendant, the Southwestern Com- 
mercial Company, in the sum of three thousand dollars, against the 
loss or damage by fire on certain cotton, described in the policy of 
insurance No. 764,308, and that said cotton, or any portion of it, 
was destroyed or damaged by fire, wholly under the terms and con- 
dition of said policy, and that the said Fire Association became 
liable to pay and did pay said commercial company the sum of one 
thousand, four hundred and ninety-three dollars and seventy-nine 
cents, and that, in consideration of said payment, and prior to the 
institution of the suit, the said commercial company, did assign, set 
over, and transfer to said Fire Association all the rights, claims, and 
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interest and demand which said company had against the St. Louis, 
Arkansas & Texas Railway Company, or any person, party or corpo- 
ration who may be liable for the burning or destruction of said cot- 
ton, then is said association subrogated to all the rights of said 
company under said policy; and if you further find from the evi- 
dence that any portion of said cotton was damaged or destroyed by 
fire escaping from defendant’s engine, and that this was caused by 
the negligence of defendant, then your verdict may be for the plain- 
tiff, the Fire Association of Philadelphia.” 

The defendant asked and the court refused to instruct the jury 
substantially as follows: That, if the plaintiffs, the Fire Association, 
and the commercial company, transacted business in the state of 
Arkansas prior to and on the 4th day of April, 1887, and after that 
date, it devolved on them to show by a preponderance of the testi- 
mony that they and each of them did, on or within 90 days after the 
4th day of April, 1887, file in the office of the secretary of the state 
of Arkansas a certificate under the hand of its president and the 
seal of the corporation, designating a citizen of the state of Arkansas 
as an agent of the corporation upon whom summons and other pro- 
cess against the corporation might be served, and also naming its 
principal place of business in this state, and they failed to do this, 
or if the commercial company did business in this state prior to 
the 4th day of April, 1887, and on and after that date, and did not, 
on the 4th day of April, 1887, or within 90 days thereafter, file in 
the office of the secretary of state such certificate, to find for the de- 
fendant. And if they “believed from the evidence that the South- 
western Commercial Company voluntarily placed the cotton in-ques- 
tion near defendant's railway, on a private platform, where it was 
exposed to danger, and so close to passing engines that it was in 
danger of being ignited, and left it there to await a reply to an 
application for lower rates of transportation of the same, without 
proper watch or guard over it,’ or if they believed that the com- 
mercial company, by placing the cotton on a private platform so 
near the railway track of the defendant as to expose it to danger 
from passing engines, thereby directly contributed to the burning 
of the same, they: should find for the defendant, notwithstanding 
they believed that the emission of the sparks was owing to the 
neglect of the defendant to keep its locomotive in repair and good 
condition. 

The result of the trial was a verdict and judgment in favor of the 
Fire Association against the railroad company for $1,629.80. From 
this judgment the defendant has appealed. 





572 Supreme Court of Arkansas. [Aug., 


JEFFERSON CHANDLER, Montcomery & Moors, and Sam H. West, for 
Appellant. 
Scorr & Jones, for Appellees. 


Barttez, J. (after stating the facts as above.) 

It is contended in behalf of appellant that the demurrer filed by 
it should have been sustained, because it was stated in the com- 
plaint that the plaintiffs were foreign corporations, and did busi- 
ness in the state of Arkansas. This is true, but it was not alleged 
that the contract of insurance made by them was entered into in 
the state of Arkansas, and hence it was not necessary to state in the 
complaint that the plaintiffs had complied with the conditions upon 
which they could do business and had the right to make the con- 
tract in this state. Until it otherwise appears, the law presumes it 
was not made in violation of the the statutes or constitution of this 
state: Fry vs. Bennett, 28 N. Y., 324, 330; Bank vs. Risley, 19 N.Y., 
369, 381; Trust Co. vs. Clowes, 3 N. Y., 470; Boulware vs. Davis, 90 
Ala., 207. Inasmuch, then, as it was not shown in the complaint 
that the contract of insurance was made in Arkansas, and the fact 
should be that it was and that it depended for its validity upon the 
compliance of appellees with the conditions upon which foreign 
corporations are permitted to do business in this state, the appel- 
lant could not have taken advantage of it by demurrer, but should 
have done so by answer, as in that case it would have been a matter 
of defense: Christian vs. Mortgage Co., 89 Ala., 198. 

The defendant, in its answer, without showing that. the contract 
in question was made in this state, alleged that the plaintiffs had no 
right to maintain this action, because they had not complied with 
the act of general assembly of the state of Arkansas entitled “An 
act to prescribe the conditions upon which foreign corporations may 
do business in this state,” and approved April 4, 1887. The ground 
of its demurrer was “ the complaint did not state facts sufficient to 
constitute a cause of action.” But it does not affirmatively appear 
that the authority of the plaintiffs to make contracts in this state 
was questioned by the defendant until its answer was filed. Taking 
it for granted that the contract was made in the state of Arkansas, 
the presumption is that, in undertaking to show, in its answer, why 
the plaintiffs could not transact business here, it stated all the 
grounds upon which it could attack their right to do so; and that, 
by the answer, it abandoned its demurrer in that respect. While 
their authority to make the contract of insurance, if a question, was 
a question of fact, it based its whole defense in that respect upon 
the failure of the plaintiffs to comply with the act of April 4, 1887. 
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Had it alleged in its answer that the contract was made here, and. 
that the plaintiffs had failed to comply with the other statutes or 
constitutional provisions regulating their right to do business in this 
state, it may be the defense could have been met and overcome by 
proof to the contrary. Hence the appellant will not be permitted 
to call their compliance with such laws in question in this court for 
the first time: Guin vs. Mortgage, etc., Co. (Ala.); Robinson vs. 
Insurance Co., 51 Ark., 441, 446. 

If the contract in question was made in this state, was it necessary 
for appellees to comply with the act of April 4, 1887, in order to 
constitute it a valid contract? Certainly not. If the act of April 
4th be applicable to foreign insurance companies in any case it cer- 
tainly did not affect the contract in question, because the contract 
was made, and the cotton was burned, before it was enacted. 

Appellees, notwithstanding they are foreign corporations, have 
a right to litigate in the courts of this state, without complying 
with the constitutional and statutory provisions which regulate 
their right to do business here, because the institution and prose- 
cution of a suit are not the doing business within the meaning of 
such provisions: Christian vs, Mortgage Co., 89 Ala., 198; Guin vs. 
Mortgage, etc., Co. (Ala.), 2 Mor. Priv. Corp., § 662, and cases 
cited. 

The court properly refused to instruct the jury to find for the de- 
fendant in the event they believed that the plaintiffs had not com- 
plied with the act of April 4, 1887. 

The contract of insurance being valid, and the Fire Association 
having paid the amount of the loss sustained by the burning of the 
cotton insured, it thereby became subrogated to the assured’s right 
of action against the person or corporation who wrongfully caused 
the fire and loss, to the extent of the amount paid. This right of 
action acquired by the Fire Association does not depend on any 
contract or privity existing between the assured and the person 
responsible for the loss, but it grew out of the contract of insur- 
ance, and is derived from the assured alone. By that contract the 
insurer undertook to indemnify the assured against loss. The 
wrongdoer, in the order of ultimate liability, was primarily liable 
for the loss. Both were responsible to the assured. The loss for 
which they were responsible was one and the same, and the assured 
was entitled to but one satisfaction. It had a right to demand and 
receive payment of the loss from the insurer by virtue of its con- 
tract, as it did, without seeking to recover it of the wrongdoer. 
As it did so, and received payment of the insurer, the wrongdoer 
was not thereby discharged from liability, but the insurer succeeded 
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to and became entitled to the assured’s rights to relief against him 
to the extent of the amount paid as an indemnity, he being prima- 
rily liable; and the assured holds the claim against him in trust for 
the insurer. In other words, the insurer became subrogated to the 
assured’s right of action against the person primarily liable to the 
extent of the loss paid. It took nothing but the rights of the as- 
sured, and can enforce them in its right only. If the assured had 
no right of action, none passed to the insurer: St. Louis, I. M. 
& S. Ry. Co. vs. Commercial Union Ins. Co., 1389 U. S., 223, and 
cases cited; Gales vs. Hailman, 11 Pa. St., 515; Hart vs. Railroad 
Co., 13 Metc. (Mass.), 99, and cases cited; Swarthout vs. Railway 
Co., 49 Wis., 625; Bean vs. Railroad Co., 58 Me., 82; Insurance Co. 
vs. Frost, 37 Ill., 333. ‘ 

The case of Insurance Co. vs. Brame (95 U. S., 754), cited by the 
appellant, is wholly unlike this. In that case the plaintiff insured 
the life of one McLemore, a citizen of Louisiana, for the amount of 
$7,000, in favor of third parties. On the 24th day of October, 1875, 
while the policy of plaintiff was in force, in the state of Louisiana, 
Brame, the defendant, wilfully shot and killed McLemore. A part 
of the policy was paid. The plaintiff insisted that the killing was 
an illegal and tortiou® act on the part of Brame, and caused dam- 
age to it in the amount of its policy. The court held that,inasmuch 
as at common law no civil action lies for an injury which results in 
death, and injuries to the person abate by death, and inasmuch as 
the statutes of Louisiana, where the homicide was committed, gave 
no right of action to any one for damage to the person in case of 
the death of the person injured, except to the minor children and 
widow of the deceased, and, in default of these relations, to the 
surviving father and mother, and inasmuch as the relation between 
the insurance company and McLemore was created by a contract 
between them, to which Brame was not a party, and the injury in- 
flicted by him upon McLemore was a personal injury, and McLe- 
more died, the plaintiff had no right of action against Brame, and 
could not recover: The E. B. Ward, 16 Fed. Rep., 255, 258. 

In this case the insurance company is not entitled to recover, if 
at all, in its own legal right, but under the equitable doctrine of 
subrogation, applicable to cases “ wherein a party, who has indem- 
nified another in pursuance of his obligation so to do, succeeds to 
and is entitled to a cession of all the means of redress held by the 
party indemnified against the party who has occasioned the loss.” 
This doctrine was not applicable to the Brame case: Connecticut 
Mut. Life Ins. Co. vs. New York & N. H. R. Co., 25 Conn., 265. 
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The appellant objected to the introduction at the trial of the 
written agreement by the commercial company with the Fire Asso- 
ciation as evidence; but we are unable to see any force in this ob- 
jection, since the latter became subrogated to the right of action of 
the former against any other party who caused the loss, without any 
formal assignment by the assured of his claim against such party. 
It did not prejudice appellant by showing the loss paid, as the un- 
contradicted evidence was that the damage to the cotton by the fire 
was equal to the amount paid by the insurance company. 

Was the railroad company responsible for the loss? The prin- 
cipal question in the case is, should the instructions as to negligence 
asked for by the defendant and refused by the court, have been 
given? The answer to the former depends on the answer to the 
latter question. 

The instructions were to the effect that it was contributory negli- 
gence per se for the commercial company to place cotton near ap- 
pellant’s railway, on a private platform, where it was exposed to 
danger, and so close to passing engines that it was in danger of 
being ignited, and to leave it there without watch or guard over it. 
We think the court properly refused to give such instructions. The 
fact that the'cotton in question was placed om a platform where it 
was exposed to danger did not cause the owner to forfeit the pro- 
tection of the law. The cotton was placed on a platform constructed 
near the track of the railroad for the purpose of receiving freight 
for shipment, and where the railroad company had been receiving 
cotton. The owner had the right to place it there, and in doing so 
did not lose its right to compensation for its destruction or damage 
occasioned by the negligence of the appellant: Cook vs. Transporta- 
tion Co., 1 Denio, 91; Railroad Co. vs. Richardson, 91 U. S., 454; 
Kalbfleisch vs. Railroad Co., 102 N. Y., 520; Longabaugh vs. Rail- 
road Co., 9 Nev., 271; Railroad Co. vs. Nelson, 51 Ind., 150; Brown 
vs. Railroad Co., 19 S. C., 39; Railroad Co. vs. Noel, 77 Ind., 110; 
Railroad Co. vs. McLean, 74 Tex., 646; Railway Co. vs. Hecht, 38 
Ark., 357; Kellogg vs. Railroad Co., 26 Wis., 223; Railroad Co. vs. 
Hendrickson, 80 Pa. St., 182; Snyder vs. Railway Co., 11 W. Va., 
14, 37; Railroad Co. vs. Schultz, 93 Pa. St., 341; Railroad Co. vs. 
Jones, 86 Ind., 496; Railroad Co. vs. Medley, 75 Va., 505; Railroad 
Co. vs. Richardson, 66 Ind., 43; Burke vs. Railroad., 7 Heisk, 451; 
1 Thomp. Neg., pp. 168, 169; 2 Shear. & R. Neg. (4th Ed.), §§ 
680-682, and cases cited. 

When an owner places his property near the track of a railroad 
train, in an exposed and hazardous position, he assumes the risk of 
fire following the proper and lawful use of locomotives. ‘The more 
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combustible his property is, or the more hazardous the position, 
the greater is the risk he assumes. But he does not assume the 
risks of the neglect of the railroad company. He is under no obli- 
gation to anticipate that, and to provide against it. If, in the law- 
ful use of his property, he exposes it to danger, he does not there- 
by lose his remedy for damage by fire occasioned by the culpable 
negligence of the company. Before he can do so he must be guilty 
of some wrongful act or culpable negligence which contributed to 
produce the injury, and neither can be affirmed of the owner in the 
case supposed: Cook vs. Transportation Co., 1 Denio, 91; Railroad 
Co. vs Henderson, 80 Pa. St., 181; Alpern vs. Churchill, 53 Mich., 
607; Railroad Co. vs. Schultz, 93 Pa. St., 341; Railroad Co. vs. 
Westover, 4 Neb., 268; and the cases cited above. 

The rule releasing the defendant from liability on account of the 
contributory negligence of the plaintiff is limited to cases where the 
negligent act or omission of the plaintiff contributes to produce the 
loss as & proximate cause, and not as a remote cause or mere con- 
dition. In order to avail the defendant anything, “there must be 
not only negligence on the part of the plaintiff, but contributory 
negligence, a real proximate causal connection between the plaint- 
iff’s negligent act and the injury, or it is no defense to the action.” 
There can be no reason in relieving the defendant from liability for 
the loss on accouut of the negligence of plaintiff if the negligent act 
of plaintiff in no wise directly contributed to produce the injury. 
“TI may negligently leave my goods in a warehouse,” says Mr. 
Wharton, but this is not the juridical cause of their destruction, if 
such destruction comes, not as a natural and usual result of my 
negligence, but through the negligence of another who sets fire to 
the warehouse. In other words, * * * my remote negligence 
will not protect a person who by proximate negligence does me 
an injury:” Flynn vs. Railroad Co., 40 Cal., 18; Kline vs. Railroad 
Co., 37 Cal., 400, 406; Needham vs. Railroad Co., id., 409, 417; 
Littleton vs. Richardson, ?2 N. H., 59; Norris vs. Litchfield, 35 N. 
H., 271; Railroad Co. vs. Hendrickson, 80 Pa. St., 182; Railroad Co. 
vs. Westover, 4 Neb., 268; Beach, Contrib. Neg., §§ 10, 11; Whart. 
Neg., § 324. 

The placing of the cotton on the platform by the commercial 
company was not the proximate cause of the loss in this case, but 
the fire which consumed it. If the fire was communicated by the 
locomotive of the railroad company, the liability of the company 
depends upon the care it used to prevent the accident. If it used 
the proper precaution and diligence to prevent the escape of fire 
from its locomotives, it would not be, but if the loss was occasioned 
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by its failure to use such precaution and diligence it would be, re- 
sponsible, as in that case its negligence would have been the imme- 
diate cause of the fire. What proper precaution and diligence was 
it bound to use? 

Railway companies, being authorized by law to use steam in the 
operation of their trains, are bound to use locomotive engines which 
are in use and are of the safest construction for protection against 
the communication of fire therefrom to property along the lines of 
their roads, and to supply them with the best approved appliances 
and contrivances used to prevent the escape of sparks and coals 
therefrom to the endangering of the property of others, and to use 
them upon the road with such care and diligence as would be exer- 
cised by skillful, prudent, and discreet persons having the control 
and management of them and a proper desire to avoid injury to the 
property along the road. The failure to use such locomotive appli- 
ances and contrivances, and such care and diligence, on the part of 
the companies, will be negligence, and will subject them to a 
recovery for damages occasioned thereby, provided they occur 
without the contributory negligence of the owner of the property 
injured or destroyed: Railroad Co. vs. Woodruff, 4 Md., 242, 257; 
Frankford & B. Turnpike Co. vs. Philadelphia & T. R. Co., 54 Pa. 
St., 345; Jackson vs. Railroad Co., 31 Iowa, 176; 2 Wood, Ry. Law, 
p. 1342, § 326; 2 Shear. & R. Neg. (4th Ed.), §§ 672, 673; 1 Thomp. 
Neg. (2d Ed.), § 872, and cases cited. 

There was therefore no error in the refusal of the court to give 
the instructions as to negligence which were asked by appellant as 
before stated. The instruction asked for by the appellees and 
given by the court was substantially correct. 

But we do think the court erred in refusing to allow appellant 
leave to introduce the testimony of witnesses which was discovered 
after the close of the evidence. At least four witnesses in behalf of 
appellees had testified that they saw the cotton just before appel- 
lant’s train reached the platform, and saw no smoke or fire about it, 
and immediately after the train passed saw the fire burning the 
cotton. Only one in behalf of appellant testified that she saw 
smoke arising from the cotton before the train reached the platform 
or passed the cotton. Appellant offered to prove by one of the 
witnesses, whose testimony it asked the privilege to introduce after 
the close of the evidence, that she saw smoke arising from the 
cotton when the train was about 200 yards from it, and by 
another one of them that she saw smoke arising from the 
cotton before the train reached it. This testimony was important 


to appellant, and was pertinent to the most material issue in the 
Ver. XXII.—37. 
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case. The witnesses were present, and to have allowed them to 
testify could not have materially delayed the trial. The introduc- 
tion of their testimony should have been allowed, subjest to rebuttal 
or explanation by appellees. The refusal to allow appellant leave 
to introduce it was not a proper exercise of judicial discretion. 
Courts should exercise their discretion as to the admission of evi- 
dence, under such circumstances as this evidence was offered, for 
the advancement of the right, and to the end that justice may be 
done conformably to the laws: Meacham vs. Moore, 59 Miss., 561; 
Smith vs. Insurance Co., 58 Iowa, 487; Meyer vs. Cullen, 54 N. Y., 
392; Owen vs. O’Reilly, 20 Mo., 603; 1 Thomp. Trials, § 548. 
Reversed and remanded for a new trial. Rehearing denied. 


SUPREME COURT OF INDIANA. 


STANDARD LIFE & ACCIDENT INS. CO. 
v8. 
MARTIN.* 


It is competent in a policy to provide that a forbidden hazard shall make it 
void or proportionately diminish the insurance, and if the hazard be not 
specified the question is for the jury whether the provision has been 
violated. 


Where the policy is in consideration of statements in the application, the 
latter is part of the contract. 


A direction in the application making policy payable to one claimed to be a 
wife is not a material representation in case of an unmarried man. 


A statement in the application that insured had never been physically injured 
is not a misrepresentation which will avoid forfeiture where it appeared 
that injuries had been sustained at an earlier period of life whose effects 
had wholly disappeared. 


N. L. Acnew and D. E. Kettry, for Appellant. 
S. C. Spencer and Perer Crumpacker, for Appellee. 
Howarp, J. 

On the 26th day of January, 1888, appellee’s decedent took out 
a policy of insurance in appellant’s life and accident insurance com- 
pany. Some time in June, 1888, said policy being in full force and 
effect, said decedent, while engaged as a brakeman on a construc- 
ticn train of the Chicago & Grand Trunk Railway Company, was 
accidentally thrown against some projecting timbers, and so injured 
that from the effects he died July 15, 1888. On December 24, 1889, 


* Decision rendered, Jan. 26, 1893. 
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appellant having failed and refused to pay the amount of said 
policy, or any part of it, appellee, administrator, filed his substituted 
amended complaint in the Porter Circuit Court to collect the same. 
Appellant’s demurrer to the complaint was overruled, and appellant 
excepted, and then answered in eight paragraphs. The court sus- 
tained a demurrer to each paragraph of the answer, except the 
Ist, 5th, and 6th, and the appellant excepted to the ruling. Appellee 
filed reply in three paragraphs, and the court overruled demurrers 
to the 2d and 3d paragraphs, to which ruling appellant excepted. 
The cause was tried by a jury, who at the request of appellant re- 
turned a special verdict. Appellant moved for judgment on the 
verdict in its favor, which motion was overruled, and appellant ex- 
cepted. Appellant then moved for a new trial, which motion was 
also overruled, and appellant excepted. Judgment was given 
appellee for $2,200, and this appeal followed. The following errors 
are assigned: (1) Error in overruling demurrer to complaint; 
(2) error in sustaining demurrers to the 2d, 3d, 4th, 7th, and 8th 
paragraphs of answer; (3) error in overruling demurrer to the 2d 
and 3d paragraphs of reply; (4) error in overruling appellant’s 
motion for judgment in its favor on the special verdict; (5) error 
in overruling motion for a.new trial. 

The first error discussed in appellant’s brief 1s the sustaining of 
the demurrers to the second and third paragraphs of the answer. 
As these demurrers practically involve the same questions, we shall 
consider only the demurrer to the second paragraph of the answer. 
This paragraph of answer is as follows: “And for a second and 
further answer to so much of the complaint as claims judgment in 
excess of two hundred dollars, and interest thereon, the defendant 
says that by the terms of the policy of insurance sued on, and made 
an exhibit to the complaint herein, and which is by reference made 
a part of the answer, it was agreed, 

If the insured shall be injured in any occupation or exposure rated by this 
company as more hazardous than that herein given, that his insurance or 
weekly indemnity shall only be as much as the premium paid herefor will 
purchase at the rate fixed in this company’s tables for such increased hazard. 
That the occupation which said Martin was insured in was the 
occupation of a passenger brakeman, and was rated by said com- 
pany, in its tables of risks and in said policy, as a medium risk, and 
the said sum of twenty dollars would purchase insurance in that 
class to the amount of two thousand dollars. That after the said 
policy was issued the said Martin changed his occupation to that of 
a brakeman on a construction train, which was a ten times more 
hazardous employment than: that of a passenger brakeman. That 
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he continued in said employment of brakeman on a construction 
train until the time of his death, and, if he was injured at all after 
the issuing of said policy, it was while employed in the employment 
of brakeman on a construction train. That the employment of 
brakeman on a construction train was at the time of the issuing 
and execution of said policy, and has at all times since been, classed 
by said company, in its table of risks and manuals issued by the 
said conpany, as a ten times more hazardous employment than that 
of passenger brakeman. That by the classification of risks of said 
company’s tables the sum of twenty dollars premium would at the 
time of issuing of said policy, and at all times since, purchase no 
more than two hundred dollars insurance for injuries received by 
insured while employed as brakeman on a construction train. 
That by reason of the premises the plaintiff should recover no more 
than two hundred dollars, with interest thereon from July 15, 1888.” 

We think this answer good, and that the demurrer to it should 
have been overruled. “The parties made the contract for them- 
selves, and the law will only enforce it according to its terms and 
conditions:” Board of Com’rs of St. Joseph Co. vs. South Bend & 
M. St. Ry. Co., etc., 118 Ind., 68. ‘The principles of interpretation 
applicable to contracts of insurance are the same as those which 
obtain in the case of other contracts:’ May, Ins., § 172; Insurance 
Co. vs. Leonard, 80 Ind., 272. It is competent for the parties to 
provide in the policy of insurance that a forbidden hazard shall 
make the policy void, or that the amount of the insurance, in case 
of increased hazard, shall be diminished in proportion; and, in case 
the policy itself does not name the forbidden or increased hazard, 
it will be for the jury to determine whether such change in the risk 
has taken place, and in what degree the risk has been increased. 
“The contract of insurance depends essentially upon an adjustment 
of the premium to the risk assumed:” Kyte vs. Assurance Co., 149 
Mass., 116; May, Ins., § 245. It was a reasonable and fair contract 
for the parties to enter into. Increasing the hazard increases the 
risk. It was proper to provide against that increase of risk in the 
contract, and this the parties have done, in the most explicit lan- 
guage, in the clause of the contract set out in the second paragraph 
of the answer. “Upon what principle could that clause be stricken 
out of the contract?” Robinson vs. Insurance Co., 27 N. J. Law, 134. 
The case of Aldrich vs. Association (149 Mass.,457) presents a similar 
question to the one under consideration. That was an action upon 
a certificate of membership in a mutual accident association. The 
evidence showed that the certificate permitted an employment 
different from the one named in the application, but reduced the 
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amount of insurance accordingly; that the insured stated his occu- 
pation to be “spare conductor” on a freight train; and that he was 
killed while performing the duties of brakeman. Devens, J., speak- 
ing for the court, held that, “the insured having been actually 
engaged as brakeman when he was killed, the beneficiary is there- 
fore entitled to recover only the sum of $250, being the amount due 
on the death of a brakeman.” 

We think it clear that the demurrer should have been overruled 
to the second paragraph of the answer, and for similar reasons we 
are of opinion that it should also have been overruled to the third 
paragraph. Substantially the same clause as to increased hazard 
which is contained in the policy itself is also contained in the appli- 
cation for the policy; and the third paragraph of the answer differs 
from the second only in being based upon the application, instead 
of upon the policy. This condition is contained in the policy: 
“The Standard Life and Accident Insurance Company of Detroit, 
Mich., in consideration of the statement of facts warranted to be 
true in the application for this policy, and of the payment of certain 
sums of money specified in an order on the C. & G. T. R. R., hereby 
insures Fred. Martin (the person described in said application), by 
occupation a passenger brakeman, under classification ‘medium.’ ” 
We think that the application so referred to in the policy was a part 
of the contract: Cox vs. Insurance Co., 29 Ins., 586; Insurance Co. 
vs. Miller, 39 Ind., 475. 

We think that the court correctly sustained the demurrer to the 
4th, 7th, and 8th paragraphs of the answer. The fourth paragraph 
alleged that the decedent did not receive any accidental injury, 
whereby any visible mark was made upon his body. The complaint 
alleged the same matter, and if untrue the proof could be made 
under the general denial. So the demurrer to the fourth paragraph 
was properly sustained. 

The seventh paragraph of the answer charges that decedent 
warranted that he was a married man, and the eighth charges that 
he represented that he was a married man, and that such represen- 
tion was material, while in truth he was not married. These para- 
graphs are based upon the seventh statement in the application, 
which reads as follows:— 


Write policy payable, in case of death by accident under its provisions, to 
Mrs. Fred. Martin, whose relation to me is that of wife. 


We think this statement is neither a warranty nor a material rep- 
resentation. It was merely an indication of the person to whom 
the policy was to be payable in case of death. Even if marriage 
had not taken place, it may have been in contemplation, and the 
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insertion of “ wife” as beneficiary would thus have been reasonable, 
and also a matter of convenience, in case marriage should take 
place before expiration of policy. In any case it could add nothing 
to the gravity of the risk; neither could it lessen it. The repre- 
sentation was not material. The demurrers to both paragraphs 
were properly sustained. 

The third assignment of error, the overruling of the demurrer to 
the second and third paragraphs of the reply, is not insisted upon 
by appellant in his brief. The demurrer was properly overruled. 

The fourth assignment of error, the overruling of appellant’s 
motion for judgment on the special verdict, and the fifth assign- 
ment, the overruling of the motion for a new trial, need not be dis- 
cussed, as the cause must be returned for retrial. We will, however, 
briefly refer to two questions which have received attention in the 
able briefs of counsel, and which may require consideration in the 
further hearing of the cause,—that as to warranty and repzesenta- 
tion in the applicaiion, and that as to whether the evidence is in 
the record. 

First, as to the evidence. We are of opinion that the evidence is 
in the record, although the bill of exceptions is somewhat informal. 
It was said by Mr. Chief Justice Niblack in the case of Marshall vs. 
State (107 Ind, 173), that “the original longhand manuscript of 
the evidence, however elaborately certified, does not, of itself, con- 
stitute a bill of exceptions in a cause. It can only be certitied to 
this court in its original form by being incorporated in a bill of ex- 
ceptions: Rev. St., 1881, §1410. In this case the longhand manu- 
script of the evidence was not incorporated into, or in any manner 
made a part of, a bill of exceptions. The intention, as well as the 
effort, seems rather to have been to make such manuscript take the 
place of, and serve as, a bill of exceptions.” In the case now under 
consideration, the shorthand reporter has entitled his longhand 
manuscript of the evidence a “bill of exceptions.” The same error 
also appears in the preliminary statement of the clerk, who also 
fails to state explicitly that the longhand manuscript was filed in 
his office as the statute requires, although the clerk’s filing mark 
upon the manuscript shows that it was so filed. The clerk also 
states that the bill of exceptions was filed in his office,—intending, 
perhaps, that this should be taken as a double statement, showing 
that the bill of exceptions was so filed, and that the manuscript was 
also filed, the manuscript being taken as the bill; thus subjecting 
himself to the criticism in Marshall vs. State, supra. A simple 
method of preparing a bill of exceptions which shall incorporate 
the original longhand manuscript of the evidence is given by Mr 
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Justice Mitchell in the case of Wagoner vs. Wilson, 108 Ind., 210. 
The certificate of the judge, however, we think, validates the bill of 
inceptions in this case, and brings the evidence into the record. Fol- 
lowing the certificate of the official reporter to the longhand manu- 
script of the evidence is the following: “And this was all the 
evidence given in said cause. And the defendant now here tenders 
this, its bill of exceptions, and asks that the same may be signed, 
sealed, and made a part of the record in said cause, which is done 
this 1st day of August, 1890. William Johnston, Judge.” The 
final certificate of the clerk is,also in proper form, closing as follows: 
“And I further certify that on the first day of August, 1890, the 
official reporter who took down the evidence in said cause filed in 
my office his longhand manuscript thereof, which is the same manu- 
script of the evidence, proceedings, and rulings of the court in 
relation to the admission and rejection of evidence, and the excep- 
tions thereto, incorporated in the bill of exceptions made part of 
the foregoing transcript.” The evidence is in the record: Cluck vs. 
State, 40 Ind., 263; Woolen vs. Wishmier, 70 Ind., 108; Williams vs. 
Turnpike Co., 76 Ind., 87; Stout vs. Stout, 77 Ind., 537; Stagg vs. 
Compton, 81 Ind., 171; Hewitt vs. Powers, 84 Ind., 297. 

The question as to warranty or representation as to the interpre- 
tation to be given to the following clause in the application for in- 
surance made by the decedent :— 

(14) Ihave never been ruptured, or otherwise physically injured, and I 
have never been, nor am I now, subject to fits, disorders of the brain, or bodily 
or mental infirmity or disease, except as herein stated. 

Appellant contends that this statement amounts to a warranty, or 
at least to a material representation, in so much that, if it should 
appear that decedent had in fact ever been physically injured prior 
to the date of such application, that circumstance would defeat and 
make void the policy. Appellee contends that the clause is, at most, 
an immaterial representation, for the reason that no representation 
could be material that did not concern the insurable condition of 
the decedent at the time the application was made; that if it should 
appear that he had previously suffered from some infirmity, and yet 
at the time of the application had been restored to good health, and 
was free from any injury that could affect his insurable character, 
then the representation would not be material, and the policy, for 
that reason, would not be void. The application was partly printed 
and partly written, and it was admitted by the parties, in open 
court, that the written portion is in the handwriting of appellant’s 
agent. The printed clause in question closes with the words, 
“except as herein stated;” and no written words, either of excep- 
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tion or of affirmation, follow. The clause seems to have been passed 
without comment of any kind. In a recent case this court said: 
“Tt is a well-recognized rule of construction that, where the lan- 
guage used in a policy is capable of two constructions, the one 
most favorable to the assured shall be given it:” Rogers vs. Insur- 
ance Co., 121 Ind., 570. From the verdict of the jury, and from 
the evidence, it appears that the decedent, while a boy, had received 
an injury of the lelf foot, and that he afterwards was severely in- 
jured in the right leg. As to the left foot, the verdict finds “ that 
said injury, except such slight limping, caused him no inconvenience 
whatever, and he could use his leg and foot thereafter, and move 
about, and walk, as well as an ordinary man could.” As to the 
right leg, the finding is that “said leg became and remained per- 
fectly healthy, strong, and sound, and was as good, and said insured 
had as perfect use of the same, as he ever had.” As to the insur- 
able effect of said injuries, the verdict concludes “that the injuries 
received by the said Otto Fred. Martin did not in any respect in- 
crease his liability to accidental injury thereafter; nor cause or con- 
tribute, to any degree, to the accidental injury aforesaid, which 
resulted in his death; that the risk assumed by the defendant in 
issuing said policy was not increased to any extent on account of 
said previous injuries sustained by said Otto Fred. Martin.” The 
intention of the parties must be considered in the interpretation of 
the clause in question. It is impossible that the statement that the 
assured had never been “physically injured” could be taken in a 
strict sense. That would preclude almost all insurance, for very 
few persons have not been at least somewhat injured at one time or 
another. Indeed, appellant admits this in its brief. The reason- 
able interpretation of the clause is that the decedent was at the 
time free from serious physical injury, and that any injuries which 
he may have suffered in the course of his previous life had disap- 
peared, and left no trace behind that would render him an unfit 
subject for accident insurance; that he was, as to such accidents 
and their results, free from bodily ailments. In case of doubt it is 
the rule that in a policy of life insurance the construction most 
favorable to the assured will be adopted. A forfeiture will not be 
enforced, unless unavoidable. Conditions creating forfeitures will 
be most strongly construed against the insurer. Indemnity being 
the object of insurance, the policy will be construed liberally to 
secure that end. When the policy or application has been prepared 
by the company, the meaning most favorable to the assured must 
be taken. To hold otherwise would be to give the company, after 
collecting premiums, the right to cancel or forfeit the policy at its 
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pleasure: Insurance Co. vs. Hazelett, 105 Ind., 212, and cases 
there cited. The policy was not forfeited by the representation 
that the decedent had never been physically injured. The judg- 
ment is reversed, and the cause remanded, with instructions to 
overrule the demurrer to the second and third paragraphs of the 
answer, and for further proceedings not inconsistent with this 
opinion. 


APPELLATE COURT OF INDIANA. 


PEOPLE’S MUTUAL BENEFIT SOCIETY 
vs. 


WERNER.* 


The by-laws of a benevolent society provided for bimonthly assessments, and 
that losses should be paid pro rata out of the next assessment or, in case 
of contest and a judgment, pro rata out of the next assessment after its 
rendition. 


Held, That a pone obtained must be paid in full, although the pro rata 


share of the assessment was not sufficient. All defenses as to the amount 
were merged in the judgment, and it may well be doubted whether a 
contract undertaking to vary the amount receivable in satisfaction of a 
judgment can be enforced. 


J. H. Baker, Francis Baker, and Huspert & Contry, for Appellant. 
K. C. Dover, for Appellees. 
Rernnarp, C. J. 

The appellee sued the appellant in the court below on a judgment 
recovered in the Circuit Court of Will County, Il. for $1,000 and 
costs. The court below sustained a demurrer to the special and 
sole answer of the appellant, and rendered judgment for the appellee 
for the full amount of her claim. The single question presented for 
our consideration is that of the sufficiency of the answer. The 
appellant is a life-insurance corporation organized under the laws 
of the state of Indiana, where it exists and carries on its corporate 
business of life insurance on the mutual or assessment plan: See 
act approved March 9, 1883 (Elliott’s Supp., § 970). The answer 
avers, among other things, that the judgment declared upon was 
recovered on an insurance policy or certificate which is copied into 
the answer at length. One of the printed conditions of said policy 
is as follows:— 


* Decision rendered, May 10, 1893. 
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(11) That this society shall at no time nor under any circumstances make 
to exceed one assessment per month; and the losses of each alternate two 
months of each year (beginning with the first two months) shall be paid by 
the assessments of the following two months,—losses of January and February 
paid by the March and April assessments, and the March and April losses by 
the May and June assessments, etc. But should the losses of any two months 
amount to more than 80 per cent of the amount collected from the assessments 
of the two months following, then, and in every such case, the 80 per cent of 
the amount so collected shall be divided pro rata among the beneficiaries of 
said two months’ losses, and the amount so divided shall be received and 
accepted as full payment of the certificate or certificates held as aforesaid. 
Should one assessment be sufficient to pay two months’ losses, then only one 
assessment shall be made during the two months. If two are required, two 
will be made,—one each month, etc. All losses shall be classed and paid with 
the pool of the months in which the proofs of deaths are approved by the 
society, and in case this certificate becomes a claim, and is contested by the 
society, and a judgment is rendered in favor of the plaintiff, said judgment 
shall be placed in and paid pro rata with.the pool then forming. 


It is further alleged that the by-laws of said society, which had 
been adopted long before the appellees’ intestate became a mem- 
ber, and remained in force at and after the time of his death, 
provided, among other things, as follows:— 


Section 23. Each calendar year shall be divided into six parts, designated 
as ‘pools;” each pool consisting of two calendar months, beginning with 
January and February for the first pool; March and April for the second; 
May and June the third; July and August the fourth; September and October 
the fifth; and November and December the sixth. Sec. 24. The society shall 
at no time, or under any circumstances, make to exceed six assessments per 
year; and 80 per cent of the entire amount collected from the assessment 
levied in January, and each pool thereafter, shall be placed in a burial fund, 
and divided equally among the shares (i. e. claims for death loss) which 
mature and are approved during the pool next preceding the one in which 
the assessment is levied, and the amount so divided shall be considered as 
payment in full of the certificates terminated in said pool, and shall be so 
received by the beneficiaries named therein, or the legal holders thereof, who 
shall properly receipt the same in accordance therewith, and deliver them to 
the society at Elkhart, Indiana, upon the payment to them of said sum. If 
no shares mature during any pool, no assessment will be made during the 
next. All shares maturing shall be paid with the pool of the months in which 
the proofs of death maturing the same are approved by the society. In case 
any shares mature, the payment of which is contested by the society, and a 
judgment is rendered in favor of the plaintiff, said shares shall be placed in 
and paid with the pool then forming. 


The answer avers that the claim upon which said judgment is 
founded was believed by said company to be fraudulent and unjust, 
and was rejected, and was for that reason not placed in the pool for 
March and April, 1889, out of which said claim would have been 
payable pro rata if it had been approved. It is further stated that 
the appellee, upon said rejection of said claim, brought suit to 
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recover the full amount of said policy in said court, and to estab- 
lish the validity of said claim, and to liquidate and settle by the 
judgment of said court the amount at which said claim and judg- 
ment should be placed in the pool forming at the time said claim 
might become a judgment of said court; that the appellant con- 
tested the claim in said court, but that upon proper proceedings 
had it was adjudged to be valid, and the amount thereof, as pro- 
vided in said policy or certificate, was adjudged to be $1,000 and 
costs of suit taxed at $69.40, which is the judgment sued upon. It 
is averred that the company formed pools in compliance with its by- 
laws and the provisions of the policy, and placed said judgment in 
the pool forming when the judgment was rendered (November 26, 
1890); that is to say, in the pool forming for the months of Novem- 
ber and December, 1890; and that out of the pool thus formed it 
made a pro rata distribution among all the claims placed in and en- 
titled to payment out of the same, including appellees’ judgment, 
with interest and costs; that the amount of the appellee’s pro rata 
share of said pool is $260, and no more; that appellant had col- 
lected all the assessments for said pool which could be collected, 
and that it had repeatedly offered to pay said appellee the said 
amount she was entitled to receive, but she had as often refused to 
accept the same, and that the appellant now brings the said amount 
of $260 into court, and offers to allow judgment to be entered 
against it for said sum and costs and accruing costs. 

Nothing is better settled than the rule that 4 member of a mutual 
benefit society is required to take notice of its by-laws, and is bound 
by their provisions. When a certificate of insurance is issued to 
him by such society, the by-laws relating to the subject, as well as 
the conditions incorporated in the certificate itself, become part 
and parcel of his contract of insurance, and, if valid, are mutually 
obligatory upon both the company and the member holding the 
certificate. Of course, the society is powerless to enforce condi- 
tions in the by-laws or certificate by. which it assumes to deny to 
the courts of the land the ultimate right of deciding all contro- 
verted questions between the body and its members touching the 
right and extent of recovery upon the policy or certificate, though 
it may lawfully provide by such by-laws or the conditions in the 
certificate that the claim shall be first submitted for adjustment to 
certain designated officials or boards of the society, and that in 
such process of adjustment it shall pass through cértain channels 
of appeal until it has received the sanction or disapproval of the 
association: Supreme Council vs. Forsinger, 125 Ind., 52. A pro- 
vision looking to the adjustment of death claims made on the basis 
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of regular assessments, the proceeds of which are to be used to 
form pools, periodically, out of which such claims are to be paid 
pro rata, is a valid one, and if incorporated in the by-laws or cer- 
tificate, and if seasonably and properly asserted, may be enforced 
by either of the parties. In the case at bar the society, under the 
provisions of its by-laws, formed and maintained two distinct mort- 
uary funds,—one for the payment of death claims to be paid upon 
adjustment of the proper board to which such claims were sub- 
mitted, and the other for the payments of judgments of courts upon 
litigated claims. The pool for the payment of the former class was 
formed out of assessments made during the stated bimonthly period 
in which the death occurred or the proof thereof was submitted, 
while the pool for the payment of the latter class was created by 
assessments made during the period of two months in which the 
judgment was rendered. The amount to be paid upon such claims 
depended upon the number of assessments, on the one hand, and 
the number of deaths, on the other. If the membership was full, 
and each member paid his periodical assessment, and there was but 
one death during the period, the beneficiary would be entitled to 
receive the full amount specified in the certificate. If the assess- 
ments paid were fewer in number than the whole membership, or 
the deaths greater in number than one during such period, the 
beneficiaries would receive a correspondingly decreased amount. 
The number of assessments also depended upon the number of 
deaths, for it was provided that, in any event, not more than one 
assessment should be made upon a member during any one month, 
and, in care of but one death during any two months in which the 
pool was forming, then only one assessment should be made upon 
each member during such period of two months. The amount 
going to the beneficiary depended further upon the longevity of the 
member insured after the time the certificate was issued to him. It 
is not shown in the answer how much the appellee would have been 
entitled to receive out of the pool forming at the time of the intes- 
tate’s death, or proof thereof. For aught that appears the proper 
amount may have been just $1,000, the amount of the judgment 
recovered, and, in the absence of any showing to the contrary by 
the answer, it must be conclusively presumed that this was the cor- 
rect amount, for it cannot be denied that this was a question that 
might have been litigated in the court that rendered the judgment 
declared upon; and, where that is the case, the judgment is con- 
clusive as to all such questions. Assuming, therefore, as we must, 
that the pool out of which this claim would have been payable, had 
it not been contested, was sufficient to entitle the appellee to re- 
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ceive the full amount of $1,000, the question arises, does the answer 
set up a sufficient excuse for the appellant’s failure and refusal to 
place the claim in such pool, and for placing it in one which paid 
only $260 in satisfaction of the same claim? Surely, if the claim 
was a just one, the appellant should have paid it out of the fund 
created and set apart therefor at the time of the intestate’s death. 
The excuse given for not doing this is contained in the following 
clause of the appellant’s answer: “And the said defendant further 
says that said claim for the death of the plaintiff's intestate was 
believed by it to be fraudulent and unjust, and thereupon, for that 
reason, it rejected said claim and refused to allow the same, and 
refused to place the same in the pool for March and April, 1889, out 
of which pool said claim would have been payable pro rata if such 
claim had been approved by it as a valid claim and death loss.” 
Was this a valid reason for the refusal? We are of the opinion 
that the question must be answered in the negative. Whether the 
claim was or was not “fraudulent and unjust” was a matter for the 
decision of the court that rendered the judgment. The mere fact 
that the appellant believed it to be such was not sufficient to with- 
hold payment, if in fact the claim was just and bona fide. The 
beneficiary, by the death of the assured, and his contract with the 
society, acquired a right to share in a certain fund, and could be 
deprived of that right only because the deceased or beneficiary had 
done something or omitted to do something that would legally 
result in such a consequence. The question whether the estate of 
the deceased member should share in such fund or not cannot de- 
pend upon the mere arbitrary notions of right or wrong entertained 
by the officers of the society to whom the adjustment of such claims 
is referred. In other words, the assured could forfeit the rights 
secured by the policy only by his own acts, and they could not be 
taken away by the acts of the company, and without any fault on 
his part. The association may provide for the submission of claims 
to its officers, and this may even be made a condition precedent to 
the bringing of a suit upon the certificate, but here its power ends. 
The corporation cannot abridge or destroy the property rights of a 
member by the arbitrary decision of its officers that a claim is not 
valid. Such an act is but an attempt to deprive the courts of their 
rightful jurisdiction over such questions, and not within the power 
of the body or its officers: Supreme Council vs. Forsinger, supra; 
11 Amer. & Eng. Enc. Law, 353. The fund provided for the pay- 
ment of death losses arising out of assessments made during the 
bimonthly period in which the intestate died was the primary fund 
out of which the appellee had the right to be paid, and the answer 
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fails to show any valid reason why such payment should not have 
been made therefrom, or in an amount equal to that to which the 
appellee was entitled out of the same. Moreover, the amount which 
the appellee should recover was a question for the decision of the 
Illinois court, and all matters of defense as to any or all of such 
amount are merged in the judgment. This is not a case of an 
attempted compromise after suit, where the parties stipulate, in 
consideration of the judgment, how the same shall be paid, and the 
cases cited by the appellant’s learned counsel bearing upon such 
questions are therefore not in point. That an assessment for the 
specified period would not produce a sufficient amount to pay the 
certificate, or any portion thereof, was a matter of defense in the 
suit upon the certificate: Association vs. Houghton, 103 Ind., 
286. Whether a condition in a contract of the character of the one 
here involved, which undertakes to vary the amount the beneficiary 
shall receive in satisfaction of a judgment from that designated in 
the judgment itself, as by making the amount of such payment de- 
pend upon future contingencies can ever be enforced, may well be 
doubted, we think. Our conclusion is that the ruling upon the 
demurrer was not erroneous. Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


FRITZ 
v8. 


LEBANON MUTUAL INS. CO.* 


Where there was evidence that an adjuster appointed by the agent of defend- 
ant and other companies concerned in the loss had -held himself out as 
representing all the companies, and proofs of loss were submitted to him 
without objection during 15 days, though the agent and adjuster testified 
that he did not represent the defendant, a finding, that the policy provis- 
ion requiring proofs to be furnished within 15 days was waived, will not 
be disturbed. 


The court below charged as follows:— 

On the 22d day of September, 1890, the Lebanon Mutual Fire 
Insurance Company issued a policy of insurance to Lewis Warner, 
in the sum of $500, to protect his property from fire from the 16th 
day of September, 1890, until the 16th day of September, 1891. The 
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policy, you will thus see, was to continue for one year. During the 
course of that year, Mr. Warner became pecuniarily embarrassed. 
Executions were issued against him. His property was leived upon 
by the sheriff, and sold by him to Mr. William H. Fritz, the plaint- 
iff in this case. That sale took place on or about the 15th day of 
January,—my recollection is, about the 14th of January; and on 
the 15th of January, the day following, Mr. Warner transferred to 
Mr. Fritz all his nght, title, and interest in this policy. Thattrans- 
fer was approved by Mr. Cross, as’agent for the Lebanon Company. 
On the 28th day of May following this transfer, Mr. Fritz’s property 
was burned,—the property which was covered by this insurance 
policy. He took certain steps to furnish the company with proof of 
his loss, and they, refusing to recognize his right to the amount due 
under the policy, declined to pay; and he has brought this suit, in 
order to recover the amount he says is due him, to wit, $492.19, ifI 
am right in my recollection of the amount. * * * The policy 
likewise requires the plaintiff, upon a loss taking place,—upon his 
property being burned,—to give the company notice of that loss, in 
writing, with certain particulars set forth in the policy, within fifteen 
days of the fire. That is another condition that the plaintiff must 
comply with. If he fails to do that, then the defendant is relieved 
of any liability, unless, by its actions, conduct, or declarations, it 
has waived also the right to enforce this condition. You will see, 
as I have said, that the policy imposes it upon the plaintiff, as a 
duty, to furnish the company with proof of his loss within fifteen 
days, and that proof must be in the way indicated by the condition. 
He failed to do this. Thatis clear. No proof of loss, as the con- 
dition required, was furnished this company until some time in 
July. The fire occurredin May. But the allegation on the part of 
the plaintiff is that this defendant, by its course, relieved the plaint- 
iff from performing this condition within the time specified, and, if 
he performed it as soon as he reasonably could after the fire, then 
he complied with the conditions. Ifthis defendant, by its conduct, 
relieved the plaintiff from furnishing it with a proof of loss within 
fifteen days, then it cannot take advantage of this condition in the 
policy. It was a waiver on its part of its rights under that condi- 
tion. You will see that is made also a condition for its benefit, and 
it has a right to enforce it, or it has a right to waive it, as it may 
think its interests require. If it sees fit to waive it, it may do so, 
and the plaintiff is entitled to take advantage of that waiver. But 
it is his duty to show you either that he furnished the proof of loss 
within the time prescribed, or that the defendant waived the right 
to have it within that time, and thus relieved the plaintiff from com- 
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plying with the condition contained in the policy. AsI have said 
to you, the testimony seems to show that it was some time in July 
before Mr. Fritz got into their hands the proof of loss. The fire 
occurred on the 28th of May, and of course more than fifteen 
days had elapsed between the 28th of May and the 16th of July. 
Now, has the plaintiff satisfied you that the defendant waived this 
condition? He says that this policy of insurance was issued to Mr. 
Warner by Mr. Cross, and there is no doubt at all in the case that 
Mr. Cross was the agent of this company. He was recognized asits 
agent to do certain things that the plaintiff says he undertook to do. 
Mr. Cross, as the agent of this company, received this application, 
and issued this policy. The policy is signed by the officers of the 
company. The secretary of the company, who testified vesterday 
tells you that they sometimes left blanks in Mr. Cross’s hands,— 
blank policies signed by the officers of the company,—and thus 
authorized him to issue them on such risks as in his judgment were 
proper. That is, they did not require Mr. Cross to submit to them 
all applications. He could pass his judgment upon an application 
that might be made to the company for insurance; and if he ap- 
proved of the risk he was authorized to issue the policy, use one 
of these blanks signed by the officers, and thus bind them by his 
action. He cannot say whether this policy was one of those 
or not, but that was the course of business of the company. He 
cannot say that it was or was not, and it may have been one of these 
blanks. The plaintiff here says that he applied to Mr. Cross, and 
that Mr. Cross furnished him with this policy; that subsequently 
Mr. Warner applied to the company for leave to use electric lights 
in his mill, and to make additions and alterations; that the applica- 
tion was left with Mr. Cross; that consent was given, as I under- 
stand it, by Mr. Cross himself. He authorized him to do that, and 
he has signed on the policy that authority. The company recog- 
nize that act by Mr. Cross; that he received the premium upon this 
policy; and that plaintiff claims that, by reason of Mr. Cross’s con- 
duct before this loss occurred, he had a right to presume that Mr. 
Cross was authorized to do anything and everything that was nec- 
essary to be done in connection with this particular risk. That 
being the case, the agent of the plaintiff applied to Mr. Cross, when 
the loss occurred, to ascertain who would adjust the loss for this 
company; in other words, who would act as their agent in ascer- 
taining what loss Mr. Fritz had sustained, and determine it in be- 
half of the Lebanon Mutual. That the plaintiff's agent was advised 
that;Mr. Shattuck would look after the interests of this company, 
and that,in accordance with that information, he placed the business 
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in the hands of Mr. Shattuck. That Mr. Shattuck went upon 
the ground, examined the property, required certain information to 
be furnished him, which was furnished by Mr. Fritz. That he took 
the necessary steps to adjust this loss, and on or about the 16th of 
July he did ascertain and certify that the Lebanon Mutual was 
liable to Mr. Fritz for $492.19 of the loss sustained by him. You 
will see his policy called for $500, and, in the apportionment among 
the various companies in which he was insured, this adjuster ascer- 
tained that this company was liable for $492.19 as its share of the 
loss. 

There is no doubt at all but what Mr. Shattuck did act in the 
capacity that has been stated, but the serious question for your 
consideration is, did he act with the knowledge and consent of this 
company? Had Mr. Fritz a right to presume from what Mr. Cross 
had done theretofore that he was authorized by this company to select 
an adjuster to ascertain this loss for it? Do the facts and circum- 
stances detailed to you, as to what he did before this loss occurred, 
satisfy your minds that this company did authorize him to take all 
the steps that were necessary in connection with this risk, and that 
one of these steps would naturally and necessarily be to select an 
adjuster if there was a loss? Mr. Cross tells you that he had no 
such authority; that he did not appoint Mr. Shattuck the adjuster 
here; that, when he placed the other business in the hands of Mr. 
Shattuck, it did not include this company. You will recollect the 
testimony on the subject. Mr. Stocker tells you that, when he in- 
quired from Mr. Cross who would look after the interests of the 
companies he represented, word came to his office in the course of 
two or three days that Mr. Shattuck would look after their interests; 
that accordingly Mr. Shattuck came, and that all the other com- 
} “nies interests were handed over to him, and that he took charge 
of this company along with the rest. Mr. Shattuck denies that Mr. 
Cross did so authorize him to look after the interests of this com- 
pany. He did authorize him to look after the interests of some of 
the companies, and some of the companies themselves authorized 
him to look after their interests. He was authorized directly by the 
companies Mr. Cross did not represent to look after their interests, 
and he says that Mr. Cross authorized him to look after the interests 
of all the companies he represented, except the Lebanon. Mr. Cross 
testifies in the same way. You will say whether or not you can 
rely upon that testimony. [It is for you to determine, under all the 
testimony in the case, whether or not Mr. Shattuck did represent 
this company in adjusting this loss; and whether he was authorized 


by this company, through its agent, Mr. Cross, if he had that power, 
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to represent it.]|| Mr. Fritz evidently relied upon Mr. Shattuck’s 
conduct. He furnished him all the information that he desired in 
connection with this, and the testimony in the case is that, when he 
was doing this work, Mr. Fritz asked him if he was representing all 
these companies, and he said he was. Mr. Fritz accordingly ex- 
ecuted the papers which Mr. Shattuck asked him to execute, and he 
supposed he represented this company, until he learned from the 
company itself that he did not. He says he did not ascertain that 
fact until last Monday. He testities that in due course of time these 
proofs were made out, signed by Mr. Shattuck in the way indicated, 
placed in the hands of Mr. Cross, as the agent of the Lebanon Mut- 
ual Company, and were forwarded by him to the company some 
time in the month of July; that it never advised him until very re- 
cently that the proofs were not satisfactory. On August 10th, a 
month after, the company advised him that the proofs were not sat- 
isfactory, for the reasons which probably their letter contains. If 
Mr. Cross had no power to appoint an adjuster, and an adjuster was 
not appointed, then this company could not be bound by his action. 
You will see this depends upon a waiver upon its part. If it had 
no knowledge of what was going on, or if neither Mr. Cross nor 
Mr. Shattuck was acting as its agent in this respect, then there can 
be no waiver of its rights on its part. [If, however, Mr. Cross had 
in your judgment, the power to act, and Mr. Cross did act in conse- 
quence of that, and Mr. Shattuck, being thus authorized, acted, and 
this plaintiff accepted their action, then this company would be 
bound by that action, and it cannot screen itself now by repudiating 
the action of its agent.}] * * * [Secondly, whether or not this 
company has waived, through its agents, duly constituted and prop- 
erly appointed, the condition which requires the plaintiff here to 
furnish it proof of his loss within fifteen days ?]” 

The specifications of error are as follows: “ (1) The learned judge 
below erred in overruling the objection of defendant’s counsel to 
the question asked the witness George R. Stocker, the bill of excep- 
tions being as follows: ‘Question. What did he [Wanamaker] say 
when he came 'there [to office of witness] ? (Defendant objects. Ob- 
jection overruled. To which ruling counsel for defendant excepts, 
and prays the court to seal a bill of exception thereto, which is 
done accordingly.) (2) The learned judge erred in overruling the 
objection of defendant’s counsel to the question asked the witness 
Stocker, the bill of exceptions being as follows: ‘Q. What was said 
between Mr. Shattuck and Mr. Fritz? (Mr. Sellers objects. Objec- 
tion overruled. To which ruling counsel for defendant excepts, and 
prays the court to seal a bill of exception thereto, which is done ac- 
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cordingly.)’ (3) The learned judge erred in overruling the objec- 
tion of defendant’s counsel to the question asked the witness 
Stocker, the bill of exceptions being as follows: ‘Q. In the conver- 
sation between Mr. Shattuck and Mr. Fritz, in your office, was there 
any question propounded to Mr. Shattuck by Mr. Fritz, in your 
presence, in relation to the adjustment? (Mr. Sellers objects to 
any testimony of statements made by Mr. Shattuck in the absence 
of any officer of the company defendant. . Objection overruled. To 
which ruling counsel for defendant excepts, and prays the court to 
seal a bill of exception thereto, which is done accordingly.) (4) 
The learned judge erred in overruling the objection of defendant's 
counsel to the question asked the witress Wolfe, the bill of excep- 
tions being as follows: ‘Q. What did he [Wanamaker] say when 
he came in? (Mr. Sellers: I object to that for the same reason 
stated in the previous objection. Objection overruled. To which 
ruling counsel for defendant excepts, and prays the court to seal a 
bill of exception thereto, which is done accordingly.)’” The other 
specifications relate to the portion of the charge in brackets. 


James C. Setters, for Appellant. 
Burter & Winvte, for Appellee. 
Per Curiam. 

The first four specifications of error are not assigned according to 
our rules. The remaining specifications all bear upon the question 
whether there was a waiver by the company of the provision in its 
policy which required proofs of loss to be furnished within fifteen 
days after the notice of loss. This was the pivotal point in case. 
Without going into the details of the evidence, we think there 
was sufficient upon this point to go to the jury, and that it was 
properly submitted. Judgment affirmed. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


MAWHINNEY ) 


v8. 
SOUTHERN INS. CO.* \ 


The policy was on a harvesting machine ‘ while located and contained as 
described herein and not elsewhere * * while owned by assured * * and 
operating in the grain-fields, and in transit from place to place in connec- 
tion with harvesting.” The machine was taken from its place of storage 
since the previous season to a blacksmith’s shop for repairs prior to going 
into the fields for harvesting, and was there burned. 


Held, That the loss was not within the policy. 


T. C. Van Ness and J. P. Meux, for Appellant. 

Cuurcu & Cory, for Respondent. 

Harrison, J. 

The defendant made this policy of insurance in favor of the 
plaintiff's assignor, by which it insured him, to an amount not 
exceeding $800, for the term of three months from June 2, 1890, 
against loss or damage by fire to the following described property :— 

While located and‘contained as described herein, and not elsewhere, to wit: 
Threshing outfit in the field. $800 on one combined harvester, complete, all 
while owned by assured, and known as “ Barrett’s harvesting machine and 
outfit,” and operating in the grain fields, and in transit from place to place 
in connection with harvesting, in Fresno County, Cala. 

The harvester was destroyed by fire June 10, 1890, and in an 
action upon the policy the complaint alleged that its destruction 
occurred “ while in transit from L Street, in Fresno, the place where 
the same was at the time of said insurance, to the grain fields, for 
use in connection with the harvest in said Fresno County.” This 
allegation was denied by the defendant, and was the issue upon 
which the cause was tried. At the close of the plaintiff’s case the 
defendant moved for a nonsuit upon the ground that the evidence 
failed to sustain this allegation of the complaint. The court denied 
the motion, and, the defendant declining to offer any evidence, judg- 
ment was rendered in favor of the plaintiff, from which, and an 
order denying a new trial, the defendant has appealed. | 

At the date of the policy the harvester was in a building on L 
Street, in the city of Fresno, where it had been stored since the 
previous season, and on the next day after the policy was issued it 
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was taken to a blacksmith shop in the city of Fresno, about a quar- 
ter of a mile distant, for general repairs, where it remained until it 
was destroyed, on the night of June 10th. The plaintiff testified: 
“The machine had never got to the grain fields when it was burned, 
but was left at this shop for the purpose of repairs. I helped to 
take it there. It had never been taken from the shop after being 
carried there:” Barrett, the plaintiff’s assignor, to whom the policy 
was issued, testified that “it required about $175 worth of repairs 
upon the harvester to put it in a condition to be used, and took 
about two weeks to repair it. I took the machine straight from Mr. 
Mawhinney’s place to the shop, on the other side of the railroad 
track, about a mile from Mr. Mawhinney’s place. It had not been 
used at all prior to that, when carried to the shop for repairs, and 
there it stood until it burned. It stood about sixty ur one hundred 
feet away from the shop, with several machines between it and the 
shop. None were burned, except this one. Neither was the shop 
burned. I had never carried it into the field, nor put it to any use, 
after the insurance was procured, nor used it in any way, except to 
take it to the shop for repairs, and had not taken it from any place 
with a view of harvesting at that time, and nothing had been done 


in the way of harvesting that season; only the repairsI have stated. 
I mean I had taken it to the shop for the purpose of repairs, and 
with a view of going into the field for harvesting as soon as it was 
ready, and used it for no other purpose during that season.” Upon 
this testimony the nonsuit should have been granted. The har- 
vester was not “operating in the grain fields,” or “in transit from 


> 


place to place in connection with harvesting,” at the time it was 
destroyed. It had not been used at all in connection with harvest- 
ing during that season, and the testimony of Barrett that it required 
about two weeks to make such repairs as would put it in a condi- 
tion to be used shows that it could not have been, at the time of the 
loss, in transit from place to place “in connection with harvesting.” 
The policy purported to be on a “threshing outfit in the field,” and 
its terms did not cover the harvester while it was at a blacksmith 
shop for repairs, and it cannot be said that while it was at the shop 
in Fresno, to which it had been taken for the purpose of putting it 
in repairs for the season, it was in transit “from place to place, in 
connection with harvesting,’ any more than if it had been sent to 
San Francisco for repairs, and had been there destroyed. An 
insurer is not liable except upon proof that the loss has occurred 
within the terms of the policy, and when making the policy he is at 
liberty to select the character of the risk he will assume. If the 
terms of this risk are distinct, and without ambiguity, the assured 
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cannot complain if the risk assumed does not cover the loss. The 
locality of the property, as well as its custody, and the incidental 
care that, by reason of such locality and custody, the property will 
naturally receive, are elements which enter into a consideration of 
the risk to be assumed; and, if they are made a part of the condi- 
tions of the policy they must be observed by the assured, as fully 
as any other conditions, before the insurer can be made liable for a 
loss. In the present case the insurer would reasonably assume 
that the harvester would be under greater care and watchfulness 
while it was actually operating in the fields, or in transit from place 
to place for such purpose, than if left standing, unhoused and un- 
cared for, in open grounds near a blacksmith shop. But, whatever 
may have been the motives for limiting the extent of his risk, he 
cannot be made liable for a loss that was not covered by the risk 
assumed in the policy. The judgment and order are reversed. 
We concur: Beatty, C. J.; De Haven, J.; Fitzgerald, J. 


Paterson, J. 

I dissent. The plaintiff testified that the harvesting season in 
Fresno County commenced about the 10th of June; that the 
machine was sent to the blacksmith for repairs which were nearly 
completed when it was burned. I. N. Barrett testified that the 
object of taking the machine to the blacksmith shop was to repair 
it for work in the field; that a contract had been made for cutting 
grain, and that he had made arrangements to take the machine 
out to the field on the 11th day of June, or as soon as the necessary 
repairs were completed; that one contract had been made for har- 
vesting before the machine left plaintiff's place, and another con- 
tract after it reached the shop, but no work had been done with it 
that season. Upon this showing I think the motion for a nonsuit 
was properly denied. The taking of the machine from the place 
where it was housed to the shop, and the work done upon it there, 
were acts done “in connection with harvesting,”’—as much so as if 
the machine had already been in operation, and had been returned 
to the shop for repairs. The plaintiff, when he took it out for 
repairs, intended not to return it to the place where it had been 
stored, but to continue on the field of operations as soon as the 
necessary repairs were completed. If the plaintiff had actually 
entered the field he was to harvest, although he knew that the 
machine needed repair, and had returned to the blacksmith shop, 
there would be no question whatever of his right to recover herein. 
The law did not require of him such a vain thing. Contracts had 
been made for the harvesting of crops, and the machine was “in 
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transit from place to place, in connection with harvesting,” within 
the meaning of that language, as used in the policy, when it was 
destroyed by fire, It is evident that by the terms of the provision 
of the policy quoted the parties intended that, so long as the 
machine remained in the house or shed on plaintiff's place where 
it had been stored for the winter, the company should not be liable, 
but that as soon as it was removed therefrom, and started out to 
operate in the grain fields, the company should become liable. A 
machine is not so likely to be burned when in the hands of a crew 
of threshers as when stored in a hay barn, nor is it so likely to be 
burned when on the road, or when standing in front of a black- 
smith shop for repairs. When plaintiff took the machine from its 
storehouse, his intention was to commence operations in the grain 
fields he had promised to harvest. The stop made at the shop for 
repairs was merely incidental to the main object, viz.; actual work 
in the harvest field towards which they were headed. 
We concur: Garoutte, J.; McFarland, J. 


SUPREME COURT OF WISCONSIN. 


WILCOX 
v8. 

CONTINENTAL INS. CO., of NEw York* 

The policy was on a horse subject to a chattel mortgage, and provided that 
the entire contract should be void in case of incumbrance by chattel 
mortgage. 

Held, That the policy was void, and failure of the company when inspecting 


the risk before insuring to inquire regarding incumbrance, or mention 
the provision, did not affect the case. 


Statement of facts by Cassopay, J. 

The complaint alleges, in effect, the incorporation and location of 
the defendant. That May 20, 1892, the plaintiff was the owner of a 
stallion of the value of $1,000, subject to a chattel mortgage thereon 
to one Connors for $75, and then insured in the Mutual Reserve 
Live-stock Insurance Company of Marshall, Mich., for the sum of 
$200. That on said day the plaintiff applied to the defendant for 
an insurance policy against loss by fire upon said horse, which the 
defendant then and there examined, and agreed to issue such policy 


“* Decision rendered, May 2, 1893. 
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for the sum of $200 as soon as the location of said horse for the 
summer should be fixed by the plaintiff; that at that time the de- 
fendant inspected said horse, but asked no questions of the plaintiff 
as to the title, or other insurance thereon, and that the plaintiff did 
not know that such facts were in any way material to the risk, or 
that the defendant intended that the policy to be issued thereon 
should contain a provision relative to said matters. That May 27, 
1892, the plaintiff, having determined upon a location of said horse 
for the summer, paid to the defendant four dollars, being the pre- 
mium for such insurance, and the defendant thereupon agreed to 
send to the plaintiff such policy to insure said horse for one year 
from June 3, 1892, in the sum named, and upon said last-named 
day the defendant did send to the plaintiff such policy. That said 
policy is attached to the complaint herein, and forms a part thereof, 
and, among other things, contained this clause: ‘This entire 
policy, unless otherwise provided by agreement indorsed thereon, 
or added thereto, shall be void if the insured now has, or shall here- 
after make or procure, any other contract of insurance, whether 
valid or not, on property covered in whole or in part by this policy, 
or: if the subject of insurance be personal property, and be or 
become incumbered by a chattel mortgage.” That June 21, 1892, 
and during the life of said policy, said stallion was destroyed by 
fire, without any fault upon the part of the plaintiff. That the 
plaintiff duly furnished to the defendant due proofs of said loss, as 
required by the policy, and did everything required of him by said 
policy to be done and performed to entitle him to the benefits 
thereof, but that the defendant, after full inquiry, denied all liability 
to the plaintiff on account of said loss, for the reason of the exist- 
ence of said chattel mortgage and said prior insurance. From an 
order sustaining a demurrer to said complaint for insufficiency, the 
plaintiff brings this appeal. 


BusuHne.i, Rogers & Hatt, for Appellant. 
H. W. Cuynowetn, for Respondent. 


Cassopay, J. (after stating the facts.) 

This is an action at law upon a contract in the form of a policy of 
insurance. There is no attempt to reform the contract by reason 
of any mistake or fraud, or otherwise. True, it is alleged, in effect, 
that in making the contract “the defendant fraudulently suppressed 
and concealed from this plaintiff the fact that said policy was to 
and did contain” the provision quoted in the foregoing statement. 
No facts are alleged, however, indicating such suppression or con- 
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cealment. The most that can be inferred from the facts alleged is 
that, in making the contract for the insurance, the defendant’s agent 
did not inform the plaintiff that the policy to be sent would contain 
such a provision, and that it was sent without any explanation that 
it did contain such a provision. The policy, which is made a part 
of the complaint, purports to be the “ standard fire-insurance policy 
of the state of Wisconsin,’ which we understand to be a policy in 
the form prepared by the insurance commissioner, and filed in his 
office, as provided in chapter 195, Laws 1891. Certainly the com- 
plaint contains no allegation that the policy in question is not such 
a policy, nor that the provision quoted is not contained in the poli- 
cies usually issued by the defendant, and, besides, the act made it a 
penal offense for the company to issue any other form of policy. 
There is no fact alleged which could tend to mislead the plaintiff, or 
prevent him from reading the policy as soon as he obtained it, and 
from what has been said it may be fairly inferred that the parties 
contracted with reference to the policy upon which the action is 
brought. The defendant sent the policy to the plaintiff eighteen 
days before the fire. It appears that the plaintiff received the policy 
about the time it was sosent. Upon such receipt of the policy the 
contract of insurance was complete in all its terms, and binding 
upon both parties. The plaintiff accepted it with all its conditions 
and limitations. In the absense of any fraud or mistake, he was, 
on general principles and authority, conclusively presumed to know 
its contents: Fuller vs. Insurance Co., 36 Wis., 599; Herbst vs. 
Lowe, 65 Wis., 321; Bonneville vs. Assurance Co., 68 Wis., 298; 
Hankins vs. Insurance Co., 70 Wis., 5; Quinlan vs. Insurance Co., 
133 N. Y., 365. In this last case it was, in effect, held that the fact 
that the assured was ignorant of the conditions printed in the policy 
of insurance of the standard form prescribed by the statute of that 
state did not prevent the forfeiture by reason of his failure to 
comply with sueh conditions, since the conditions were part of the 
contract, and hence that he was bound to take notice of them. The 
clause of the policy quoted declares, in effect, that the entire policy 
shall be void in case the assured had or should procure any other 
insurance on the property covered by the policy, or incumbered the 
same by chattel mortgage, “unless otherwise provided by agree- 
ment indorsed thereon, or added thereto.” There is no pretense of 
any such agreement indorsed thereon, or otherwise, and such prior 
insurance and chattel mortgage are admitted in the complaint. 
Such being the facts, it follows, from the authorities cited, that the 
policy was void in its inception, unless the condition was waived by 
the company: See, also, O’Brien vs. Insurance Co., 79 Wis., 403, 
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Bosworth vs. Insurance Co., 80 Wis., 393. Counsel for the plaintiff 
seem to think that upon the facts stated the defendant had waived 
the breach of the conditions named, and rely upon Alkan vs. Insur- 
ance Co., 53 Wis., 1386, and Van Kirk vs. Insurance Co., 79 Wis., 
627; but the clause of the policy under consideration in each of 
those cases was entirely different from the one here in question. 
Besides, the defendant should not be held to have waived breaches 
of which it had no knowledge. It is true, as claimed by counsel, 
that had the plaintiff made a written application for the insurance 
in question, and falsely stated therein that there was no prior insur- 
ance or ineumbrance, then the defendant, to make such misrepre- 
sentations available as a defense, would have been obliged, under 
the statute, to “attach to such policy, or indorse thereon, a true 
copy of ary application or representations of the assured, which by 
the terms of such policy are made a part thereof, * * * or referred 
to therein,” or be precluded from disproving the statements so made 
in such application upon the trial. Section 1945a: Dunbar vs. 
Insurance Co., 72 Wis., 492; Stanhilber vs. Insurance Co., 76 Wis., 
290. The argument here is to the effect that the defense is based 
wholly upon a supposed “implied false representation” made by 
the plaintiff as to the non-existence of such prior insurance and 
mortgage; and hence, in analogy to the rule under the statute, the 
defendant should be precluded from proving the same. But we do 
not understand such to be the defense. On the contrary, we under- 
stand the defense to be based upon the strict terms of the contract, 
which, as already indicated, is to the effect that the policy should 
not be operative at all in case of such prior insurance or mortgage, 
unless by agreement in writing attached to or indorsed upon the 
policy, as mentioned. The order of the circuit court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEconD CrRcuIr. 


ST. PAUL FIRE & MARINE INS. CO. 


v8. 


KIDD ET AL.* 


The plaintiff was insured under an open policy on whiskey while in the course 
of transportation, ‘‘as per form attached,” which form stipulated for a 
liability only on excess of value above $20 per barrel, and that the trans- 
portation companies might limit their liability to that sum, and the in- 
sured collect the same from them and release them from liability. The 
body of the policy, however, provided that in case of damage by any other 
person or vessel, claims for such damage should be assigned to the com- 
pany, and should inure to its benefit. 


Held, that the stipulation of the attached form must prevail, and recovery 
from the insurer was not affected by a bill of lading giving the carrier the 
benefit of any insurance. 


JosepH A. Suoupy, for Plaintiff in Error. 

Joun G. Misurn, for Defendants in Error. 

Watuace, C. J. 

The plaintiff in error was the defendant in the court below. It 
was sued by the plaintiffs upon its policy of fire insurance issued to 
them. The action was tried before a jury, and the judge, upon a 
statement of facts agreed to by tke parties, and which presented 
merely questions of law, directed a verdict for the plaintiffs. The 
defendant excepted, and has assigned error of that ruling. 

An open policy was issued by the defendant, May 22, 1890, insur- 
ing the plaintiffs in the sum of $3,000, on account of whom it may 
concern, loss, if any, payable to them, for the term of one year, on 
spirits, whiskies, etc., and packages containing the same, while in 
transportation in the state of Illinois and elsewhere, on railroads 
or on ferryboats, to destination in another state. It contains the 
following clauses, among others:— 

This policy to be liable only for excess of value above $20 per barrel, which 
will be deducted from all losses before presentation of claim. It is under- 
stood that the transportation companies may limit their liability to the insured 
to $20 per barrel on goods shipped under this policy, and the said insured 
may, in the case of loss, collect said sum from said companies, and release the 
same from all liability, without affecting the liability of the insurer. 

These clauses were inserted in an ordinary cargo policy adapted 
to marine insurance, by attaching a form to the policy. The policy 
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reads that the property is insured “as per form attached.” The 
body of the policy contains the following condition :— 

Should any loss or damage under this policy be occasioned by any other 
vessel, person or persons, in such a manner that such other vessel, or the own- 
ers thereof, or such person or persons, should be liable therefor, then all claims 
for such losses and for damage shall be assigned over to this company, and 
shall inure to its benefit, in proportion to the amount of such loss sustained 
by them; that is to say, the amount of such loss shall be satisfied and paid out 
of what shall be recovered by such claimants in the same proportion (accord- 
ing to such amount) as the losses sustained by other sufferers shall be paid out 
of said recovery. 


October 13, 1890, the plaintiffs shipped, at Peoria, Ill., for trans- 
portation to them at New York, over the railroad of the New York, 
Chicago & St. Louis Railroad Company and the railroad of the 
Delaware, Lackawanna & Western Railroad Company, certain 
spirits, of which 63 barrels, of the value of $6,349.03, were destroyed 
by fire October 17, 1890, and became a total loss, while in the course 
of transportation on the railway of the New York, Chicago & St. 
Louis Railroad Company. The plaintiffs shipped the spirits pur- 
suant to a bill of lading received by them from the railroad com- 
panies, which, among other things, contained the following 
condition :— 

In case of loss or damage of any goods named in this bill of lading, for 
which these companies may be liable, it is agreed and understood that they 
may have the benetit of any insurance effected by or on account of the owner 
of said goods. 

The fire occurréd solely through the negligence of the New York, 
Chicago & St. Louis Railroad Company. Thereafter due notice of 
the loss was given to the defendant, and proofs of loss were made 
and presented to it, conformably to the provisions of the policy. 
The time for the payment of the loss had expired, and the defend- 
ant had not paid the same at the time of the commencement of the 
suit. 

Upon these facts the defense interposed by the defendant was 
that, by agreeing with the railroad company that it should have the 
benefit of the insurance, the plaintiffs destroyed the right of subro- 
gation reserved by the policy, and deprived defendant of any rem- 
edy against the transportation company for the loss, and consequently 
could not recover on the policy. In directing the jury to find a 
verdict for the plaintiffs, the trial judge overruled this defense. We 
think there was no merit in the defense, because the special con- 
ditions of the form written into the policy are inconsistent with the 
retention of the insurers ordinary right of subrogation, and are in- 
tended to give to the plaintiffs the sole and exclusive benefit, in the 
event of a loss, of any remedy against any transportation company 
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responsible therefor. If there is any collision between these con- 
ditions end the subrogation clause in the body of the policy, the 
latter must give way. The instrument, having been prepared by 
the defendant, is to be construed most strongly against the defend- 
ant if its provisions conflict: National Bank vs. Insurance Co., 95 
U. S., 673. The form is expressly referred to in the policy as em- 
bodying the terms of the insurance, and is obviously designed to 
cover a special class of risks to which many conditions in the policy 
do not attach. The terms supersede any inconsistent terms in the 
body of the policy: Chadsey vs. Guion, 97 N. Y., 333; Halpin vs. 
Ins. Co., 120 N. Y., 73; May, Ins. (8d Ed.), § 177. 

By the first of the special clauses the risk is divided into two parts 
in ease of a loss, so that the plaintiffs are to bear it to the extent of 
$20 per barrel, and the defendant is to bear it only as to the ad- 
ditional value; and by the second the plaintiffs are authorized to 
contract with every transportation company so as to release the 
carrier from liability for any loss applicable to the defendant’s part 
of the risk. By the latter clause the plaintiffs are also authorized 
to release the carrier wholly upon collecting indemnity for the loss 
upon their own part of the risk. Obviously it was quite immaterial 
to the defendant whether the plaintiffs, in case of loss, should col- 
lect their part from the transportation company or not. If they 
were to do so, the defendant would get nothing by it, nor could 
the defendant lose anything by the omission af the plaintiffs to col- 
lect. It is the manifest purpose of the provisions to give to the 
plaintiffs any indemnity for their own part of the loss which they 
may choose to require of the carrier, and it would be absurd to 
construe the provision as intending to compel them to indemnify 
themselves. 

The language of the second clause does not, in terms, permit the 
plaintiff to release the transportation companies wholly from lia- 
bility in advance of a loss; on the contrary, fairly interpreted, it 
contemplates that they shall not do so. It is usual for underwriters 
to insure the property at risk at something less than its full value, 
in order that the insured shall have an interest in preventing loss, 
to guard against his carelessness or dishonesty: Ang. Ins., § 92. 
As the risk here, upon property while in transportation by carriers, 
was to be lurgely affected by the vigilance of the carriers, it was 
natural that the defendant should wish to compel the transporta- 
tion companies, in the event of a loss, to bear some of the conse- 
quences. The clause contemplates that the transportation companies, 
as well as the plaintiffs, should bear the risk to the extent of $20 
per barrel. We are not called upon to determine whether a breach 
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of this condition by the plaintiffs would afford a defense to the 
action, because no defense has been interposed based upon the 
theory that the plaintiffs violated their agreement not to release the 
tranportation companies before a loss. Ifthey had a right to release 
the railroad company after a loss, without accounting to the defend- 
ant, the defendant has not been injured in its right of recourse by 
subrogation. The judgment is affirmed. 


COURT OF APPEALS OF NEW YORK. 


DEMINGS 
v8. 


SUPREME LODGE KNIGHTS OF PYTHIAS OF THE WORLD.* 


When it is required in the by-laws of a benevolent society that the supreme 
secretary shall notify subordinate secretaries to make a fixed assessment 
whenever the benefit fund is insufficient, such notice is presumptive proof 
ofthe necessity of an assessment, and preliminary evidence of the ne- 
cessity of such assessment is unnecessary to support evidence of such 
notice and refusal of plaintiff to pay. 


Cuar.es B. WHEELER, for Appellant. 
Samuet M. Wetcu, Jr., for Respondent. 
_ O’Brtey, J. 

The defendant is incorporated in the District of Columbia, and 
one of the objects of its incorporation, among other things, is the 
mutual insurance of the lives of its members. On or about the 5th 
day of May, 1881, the proper officers of the defendant delivered to 
one George Demings a certiticate in writing under the corporate 
seal of defendant, 1n which it is stated :— 


That Brother George Demings has received the endowment rank of the 
order of Knights of Pythias in section No. 491, and is a member in good stand- 
ing in said rank. And in consideration of the representations and declara- 
tions made in his application, bearing date April 4, 1881, which application 
is made a part of this contract, and the payment of the prescribed admission 
fee, and in consideration of the payment hereafter to said endowment rank of 
all assessments required, and the full compliance with all the laws governing 
this rank, now in force, or that may hereafter be enacted, and shall be in 
good standing under said laws, the sum of one thousand dollars will be paid 
by the Supreme Lodge Knights of Pythias of the World to Ellen Demings as 
directed by said brother in his application, or to such other person or persons 
as he may subsequently direct, by will or otherwise, and entered upon the 
records of the supreme master of exchequer, upon due notice and proof of 


* Decieion rendered, March 22, 1892. 
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death and good standing in the rank at the time of death, and the surrender 
of this certificate: provided, however, that if, at the time of death of said 
brother, there shall be less than one thousand members in this class, there 
shall be only paid a sum equal to one dollar for each member in good stand- 
ing inthis class. And it is understood and agreed that any violation of the 
within mentioned conditions or the requirements of the laws governing this 
rank shall render this certificate and all claims null and void, and that the 
said supreme lodge shall not be liable for the above sum or any part thereof, 

The insured member died on the 5th of February, 1885, and the 
plaintiff, who is the beneficiary named in the certificate, brought 
this action to recover the sum stipulated to be paid in the certificate 
in case of death. One of the regulations or by-laws of the corpora- 
tion which became a part of the contract provided that:— 

Upon receiving notice of an assessment each member shall at once pay the 
amount to the secretary of the section to which he belongs. If any neglect, 
for thirty days after notice, to pay said assessment, he shall stand suspended 
from that class of the endowment rank for which said assessment was made, 
and shall forfeit all claims upon the endowment fund belonging to that class; 
and the fact of such suspension shall be reported to the supreme secretary 
upon the remittance blank: provided, that any member thus suspended shall 
have the privilege of regaining his right in said class within three months 
by passing a new medical examination, and paying all assessments that may 
have accrued up to the time of reinstatement. 

It was alleged in the answer that on or about November 22, 1884, 
an assessment was duly made it pursuance of the laws covering said 
endowment rank upon each member thereof, and upon said George 
Demings among others; and that on the same day due and proper 
notice of such assessment was given to and received by said George 
Demings, pursuant to said by-laws, together with a notice that a 
failureto pay said assessment by December, 1884, would forfeit mem- 
bership and all claims upon the endowment fund belonging to said 
class. That, notwithstanding said assessment and notice thereof, 
the said George Demings neglected and refused to pay said assess- 
ment at all; and for failure to pay the assessment as required, after 
thirty days he was duly suspended from said class of the endow- 
ment rank, and forfeited all claims upon the endowment fund be- 
longing to said class, as provided in and by said contract and 
by-laws. On the trial the defendant’s counsel offered to prove by 
the secretary of the section that he received from the supreme sec- 
retary of the supreme lodge notices of assessments for mailing; 
that he duly notified George Demings of the levying of the assess- 
ments 66 and 67; and that Demings received the notices of assess- 
ments, and failed during thirty days thereafter to pay the same; 
that upon being called upon afterwards by the secretary personally, 
and requested to pay, he notified the secretary that he intended to 
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pay no more assessments, and stated to the secretary that the lodge 
should suspend; and accordingly, after the expiration of thirty 
days, the fact was reported to branch 491, and he was declared sus- 
pended for non-payment of his dues, and that fact was reported by 
the secretary to the supreme lodge; and that he has never since 
paid any of his dues or assessments. These were the assessments 
referred to in the answer. The plaintiff's counsel objected to this 
evidence, upon the ground that the defendant had not yet shown 
that any such assessment was regularly made, according to the law 
of the order. The court sustained the objection, excluded the proof 
upon the ground stated, and the defendant’s counsel excepted. 
According to the laws of the corporation, assessments originate in 
the following manner :— 

If, after paying a benefit, there remain in the fund belonging to the class 
of which the deceased was a member a less sum than is sufficient to pay a 
benefit in that class, the supreme secretary shall immediately notify the sec- 
retary of each section to collect and forward to him an assessment of $1.10 
from each member of said class, which must be paid within thirty days. 

Therefore, whenever, after the payment of a benefit, the fund 
becomes depleted, so that there is not enough to pay another 
benefit, the corporate by-laws which were made part of the con- 
tract in question provided for an assessment. Neither the amount 
nor the time of payment was uncertain or subject to the discretion 
of the secretary. The only fact that he had to determine was 
whether there was on hand in the proper fund sufficient to pay 
another benefit, and, if there was not, it then became his duty to 
send the notices of the assessment to the secretary of each section 
for service upon the members. The notice from the supreme sec- 
retary, whose duty it was to ascertain whether there was sufficient 
in the fund to pay another benefit, was presumptive proof that there 
was not, and that the assessment was necessary. Acts done by a 
corporation, which presuppose the existence of other acts to make 
them legally operative, are presumptive proofs of the latter: Bank 
vs. Dandridge, 12 Wheat., 79; Pringle vs. Woolworth, 90 N. Y., 
510. We are therefore of the opinion that the learned trial judge 
erroneously excluded the evidence offered to show that the deceased 
refused to pay the assessment when notified. The judgment should 
be reversed, and a new trial granted, costs to abide the event. 

All concur. 








1893.] Masonic Ben. Ass’n of Central IUinois vs. Bunch etal. 609 


SUPREME COURT OF MISSOURI. 


DIvIsIon No. 2. 





MASONIC BEN. ASS’N OF CENTRAL ILLINOIS 
v8. 


BUNCH ET AL.* 


When the charter of a benevolent society does not require an insurable inter- 
est on the part of the beneficiary, it is not necessary to allege such in- 
terest in order to recover, where the contract was made by the member 
himself. 


The beneficiary in such case has no vested rights during the life of the mem- 
ber, even though paying the assessments, and the member may change 
the beneficiary without his consent. 


Where no form is prescribed for changing the beneficiary by the constitution 
or by-laws, the designation of a new beneficiary in the will of the mem- 
ber, to hold the funds in trust, is sufficient for that purpose. 


Anperson & Scuorte.p (F. H. Bacon, of counsel), for Appellant. 
Harrison & Manan and Horace D. Crarx, for Respondents. 


Gantt, P. J. 

The controversy in this case is between the respondents, Cath- 
erine Bunch et al., as heirs of David Bunch, the beneficiary named 
in a certificate of life insurance issued by plaintiff association to, one 
Lewis W. Bunch, on the one side, and R. E. Anderson, executor of 
said Lewis W. Bunch, on the other. The latter has appealed from 
a decree of the Hannibal Court of Common Pleas, awarding to 
Catherine Bunch et al. the fund of $3,880 paid into court by the 
association in accordance with an interlocutory order upon its bill 
of interpleader exhibited against all of the respondents and the 
appellant. This fund was claimed by Catherine Bunch et al. as 
heirs of David W. Bunch, the original beneficiary named in the cer- 
tificate, and also by Anderson, executor of Lewis W. Bunch, the 
member whose life plaintiff association insured. The claim of 
Anderson, executor, is that, by the last will of said Lewis, the orig- 
inal designation of beneficiary was revoked, and the insurance was 
directed to be paid to the executor, in trust for certain purposes, 
and further, that the original designation of David Bunch as bene- 
ficiary was invalid, because at the time of effecting the insurance 
David had no insurable interest in the life of Lewis, and paid the 
premium and entered into the contract as a speculation, making it 


* Decision rendered, March 28, 1892. 
VoL. XXII.—39. 
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a gambling transaction. The facts are as follows: The plaintiff as- 
sociation is a beneficiary society, organized under the laws of 
Tilinois as a charitable corporation for insuring the lives of mem- 
bers of the Masonic fraternity upon the assessment plan. The 
object of the association, as stated in section 1, art. 2, of this consti- 
tution is as follows:— 

The object and intention of this association is to give financial aid to the 
widows, orphans, heirs, and devisees of deceased members, and for no other 
purposes whatever. 

The requisites for membership are that the applicant must be a 
Mason, under 60 years of age, and of sound physical health. The 
provisions as to certificate are two, and are as follows: Section 3, 
art. 4, of the constitution :— 

If the applicant for membership is accepted as a member of the association, 
the board of directors shall cause to be issued to him a certificate of member- 
ship, signed by the president and secretary of the association, with the seal 
thereof impressed thereon. 

Section 1, art. 5, of the by-laws:— 

The board of directors shall furnish each member of the association with a 
certificate of membership, signed by the president and attested by the secre- 
tary, with the séal of the association, which shall contain the agreement on 
the part of the association and the member. And no person shall be entitled 
to the benefits of this association until such certificate is issued. 

The constitutior. (section 1, art. 4,) has this provision as to pay- 
ment of benefits, viz.:— 

Upon the death of a member of the association, the directors shall pay to 
the heirs or legal representatives of the deceased member of the association 
$5,000, or a sum equal to one dollar for each member of the association, less 


the necessary expense of collecting the same, not to exceed ten per cent. All 
surplus of assessment shall be placed in the surplus fund, 


There are no provisions in either constitution or by-laws as to 
change of designation of beneficiary or issue of new certificates. 

In February, 1879, one Lewis W. Bunch, then nearly 60 years old, 
frail in physique, suggested to his brother David W. Bunch that it 
would be a good thing for David and his family to take out some 
life insurance on his (Lewis’s) life, payable to him (David). David 
assented, and agreed to pay the costs of such insurance and the 
premiums or assessments, provided Lewis would apply for the in- 
surance. This clearly appears from the evidence. At that time 
Lewis was poor, and without money. Lewis owed nothing to 
David, and had resided with his sister, Mrs Peyton, since 1855. 
Frank testifies that his uncle never lived anywhere else, and in fact 
died at Mrs. Peyton’s house. Accordingly an application was made 
to the plaintiff association for membership, and on February 19, 
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1879, a certificate was issued to Lewis W. Bunch, payable to his 
“heirs at law or legal representatives,” which certificate was de- 
livered to David W. Bunch. A few days later, being uneasy about 
his rights, and wanting to have “everything in black and white,” 
David caused this certificate which had been assigned to him to be 
surrendered to the association, and a new one issued, payable to 
“David W. Bunch, his brother, or legal representatives of said 
David W. Bunch, on proof of interest.” This certificate was taken 
possession of by David, and is as follows:— 
Masonic Benevolent Association of Central Illinois. 
Class 4—Number 2175—60—$1.80. 

This certificate of membership witnesseth, that the Masonic Benevolent 
Association of Central Illinois, in consideration of the representations made 
to it in the application for membership, and the sum of six dollars to it in 
hand paid by the said Lewis W. Bunch, of Hannibal, Mo., and the sum of 
one dollar and eighty cents to be paid within ten days after due notice has 
been served upon him of the death of a member of this association, do prom- 
ise and agree to and with the said Lewis W. Bunch, his heirs, executors, ad- 
ministrators, and assigns, well and truly to pay or cause to be paid to Mr. 
David W. Bunch, his brother, or legal representatives of said David W. 
Bunch, within thirty days after due notice and satisfactory evidence of the 
death of the said Lewis W. Bunch and proof of interest shall be received at 
the oftice of this society, the amount of five thousand dollars, or one dollar 
for each member of the association, at the time of his death, less the neces- 
sary expenses of collecting the same, not exceeding ten per cent. It is 
understood and agreed that, if the said Lewis W. Bunch shall not pay the 
assessments hereinbefore named on or before the time mentioned for the pay- 
ment thereof, or in case he shall, without the consent of this association pre- 
viously obtained in writing, engage in any military or naval service whatso- 
ever, in time of war or rebellion, then this certificate shall be null and void, 
and of no effect. In witness whereof the said Masonic Benevolent Association of 
Central Illinois has caused its corporate seal to be hereunto affixed, and these 
presents to be signed by their president and secretary, at Mattoon, Illinois, 
this 19th day of March, 1878. 

J. H. CLARK, President. 

[Seal.] J.S. ANDERSON, Secretary. 


Notices of assessments or premiums were made out from time to 
time by the association, directed to Lewis W. Bunch, and were sent 
to the agent of the association at Hannibal to be delivered; but 
David Bunch, or his son Frank, called on the agent and paid them 
until about the middle of 1887. In fact, Frank, the nephew, seems 
to be the one who always paid. The total amount paid by Frank 
or David in assessments during the life of the certificate was 
$549.49. David W. Bunch died in May, 1883. In July, 1887,David 
W. Bunch being dead, Lewis became desirous of changing the bene- 
ficiary, and made efforts to obtain possession of the certificate. 
Frank Bunch, who seems to have had the certificate, refused to give 
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it up, and Lewis thereafter made effort to pay all, and did pay many, 
of the assessments himself. It seems to have been a struggle be- 
tween Frank and his uncle as to who should pay the calls, and the 
agent was on Frank’s side. After the demand upon Frank Bunch 
for the certificate, Lewis kept on deposit with the secretary of the 
association sufficient money to pay all assessments. In fact, 
the association collected some assessments twice—once from Lewis 
and once from his nephew Frank. After exhausting all methods of 
getting the certificate, and so notifying the secretary of the asso- 
ciation, Lewis W. Bunch made his will, dated July 29, 1887, which 
was duly probated, one clause of which is as follows:— 


Item III. Whereas, a certificate or policy of life insurance was on the 19th 
day of February, A. D. 1879, issued by the Masonic Benevolent Association of 
Central Illinois, and numbered 2,175, on my life, the benefits of which said 
insurance were by the terms of said certificate made payable to my brother 
David W. Bunch, and his heirs; and whereas, the said certificate or policy 
was so made under the impression that my said brother, being younger than 
I, and in comparative good health, would survive me, and with the agree- 
ment and distinct understanding between my said brother and myself that he 
would advance me such sum or sums of money as I might need to support me 
from time to time during my life, pay the assessments on said policy, and at 
my death, from the proceeds of said insurance, pay my sister, Nancy D. Pey- 
ton, the sum of twenty-five hundred dollars, and retain the balance to reim- 
burse him for moneys so advanced me during my life by him; and whereas, 
my said brother departed this life on the first day of May, 1884, since which 
time my sisters, Nancy D. Peyton and Amanda J. Peyton, have taken care of 
me; and whereas, at his death the heirs of my said brother obtained posses- 
sion of said policy of insurance, and have signified their intention not to 
recognize the trust imposed by me and assumed by my said brother, and have 
refused, after repeated requests, to produce said certificate, and permit the 
same to be so changed as to show the said trust, and fully carry out my in- 
tention in procuring said policy to be issued: Therefore, I have determined 
to change the beneficiaries in said certificate and under said policy. I do 
hereby declare, appoint, and constitute my friend and brother, Rufus E. An- 
derson, of the city of Hapnibal, Missouri, as beneficiary in said certificate 
or policy No. 2,175, in trust to collect from said Masonic Benevolent Associ- 
ation of Central Illinois all proceeds and benefits arising under and due from 
said policy at my death, and to make distribution thereof as herein devised, 
to wit: First. He shall refund and pay to the heirs of my brother David W. 
Bunch all moneys paid by said David during his lifetime, and by his heirs, 
or any of them, since his death, as assessments on said policy, which said 
sums, since the death of my said brother, I have been willing to pay, but 
have been prevented from so doing by the interference and action of one 
Frank Bunch, one of the heirs of my said brother; who having obtained pos- 
session of said policy by some arrangement with the agent, has prevented my 
receiving notice of said assessments, if any, and expressed his determination 
to hold said policy, and divert the proceeds thereof from their proper appli- 
cation. Second. He shall pay to my sister, Nancy D. Peyton, her heirs, and 
assigns, the sum of twenty-five hundred dollars. Third. The balance, after 
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costs and expenses of executing this trust are paid, he shall pay to my sister, 
Amanda J. Peyton, her heirs or assigns. 

Lewis W. Bunch died February 9, 1888, due proofs were made of 
his death, and the association paid into court the money due under 
the contract. Upon hearing the evidence, the court entered a de- 
cree in favor of the heirs of David W. Bunch, viz.: respondents 
Catherine Bunch et al., awarding the fund to them. The court in 
its finding excluded the evidence of Catherine Bunch and Frank 
Bunch, which it had allowed to be given, because an executor was 
a party; and asa matter of law declared that there could be no 
revocation of the designated beneficiary without a tender of all 
premiums and interest. The executor of Lewis Bunch, R. E. An- 
derson, after unsuccessfully moving for a new trial and in arrest, 
appealed to this court. 

The errors of the court below complained of are: (1) In not sus- 
taining the objection of Anderson, executor, to the admission of 
any evidence under the interplea of Catherine Bunch et al. (2) In 
awarding the fund to Catherine Bunch et al., instead of awarding it 
to R. E. Anderson, executor, less the amount paid in as assessments 
on the certificate by David W. Bunch and those claiming under 
him. (3) In not sustaining the motions for new trial and in arrest, 
made by R. E. Anderson, executor. The plaintiff in this case is a 
corporation organized under chapter 32, § 31, Rev. St. Ill, 1874, 
which provides, among other things, that “ associations and societies 
which are intended to benefit the widows, orphans, heirs, and de- 
visees of deceased members thereof, and where no annual dues or 
premiums are required, and where the members shall receive no 
money as profit or otherwise, shall not be deemed insurance com- 
panies.” In accepting its charter under this law it declared its 
object and intention was to give “financial aid to the widows, 
orphans, heirs, and devisees of deceased members, and for no other 
purpose whatever:” Article 2,§1. It further provided in article 
6 of its constitution that upon the death of a member its directors 
should pay to the heirs or legal representatives of the deceased 
member $5,000, or a sum equal to one dollar for each member of 
the association, less expense of collecting the same. Unlike the 
charters of many similar societies that have been construed by the 
courts, no provision is made in the charter as to the designation of 
a beneficiary or a change thereof. By section 3, art. 4, the direct- 
ors are required to furnish each member with a certificate of mem- 
bership. By section 1, art. 5, of by-laws, it is provided that this 
certificate shall contain the agreement between the association and 
the member. In the interplea of the appellant, Anderson, it is 
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distinctly charged that at the time of the issuance of the certificate 
of March 19,79, No.2,175, DavidW.Bunch,said David was not an affili- 
ated master Mason, and that the promise in said certificate to pay 
the benefits therein provided for was and is against the purpose and 
scheme of said association, contrary to and in conflict with said 
constitution, beyond its power, inoperative, and void. The respond- 
ents, in their interplea or amended answer, nowhere alleged any in- 
surable interest of David in the life of his brother, Lewis W. Bunch. 
The allegation of relationship is that Lewis W. Bunch was a bach- 
elor, residing at Hannibal, and David Bunch, his brother, was a 
married man and the husband of defendant, Catherine Bunch, and 
father of her co-defendants. It is then alleged that Lewis sold and 
assigned the certificate to David Bunch, and a new certificate was 
issued to Lewis, payable to David or his legal representatives, and 
that David and his heirs have paid ali the assessments. 

On the trial the interpleader, Anderson, objected to the introduc- 
tion of any evidence on the interplea of Catherine Bunch et al., be- 
cause said interplea did not state facts sufficient to constitute a 
cause of action in them, nor any right, claim, or title to the fund 
therein claimed, which objection the court overruled, and appellant, 
Anderson, duly excepted. In Singleton vs. Insurance Co. (66 Mo., 
63), this court held that the plaintiff must aver and prove an insur- 
able or pecuniary interest in the life of the person assured. In 
answer to the contention of counsel that the burden was upon de- 
fendant to show that plaintiff had no such interest, Judge Henry 
distinguished the case from those cases, holding that when the con- 
tract was good at common law without being reduced to writing, 
the statute of frauds was a matter of defense, saying: “The case 
here is of a contract void at common law upon its face, and of course 
it devolves upon plaintiff to show such facts as render it valid and 
binding.” This case was cited and approved in Whitmore vs. Su- 
preme Lodge, 100 Mo., 36; Association vs. Gonser, 43 Ohio St., 1; 
Burton vs. Insurance Co., 119 Ind., 207; Insurance Co. vs. Hogan, 
80 Ill., 35-39. Now, the only allegation in the interplea of Catherine 
Bunch et al. from which we can infer David had an insurable inter- 
est at the time that Lewis became a member of the society is that 
he was a brother of David. The courts have been liberal in the 
construction of insurable interest of relatives. Im Warnock vs. 
Davis (104 U. S.,779), the Supreme Court of the United States said: 
“The natural affection in cases of this kind is considered as more 
powerful, as operating more efficaciously, to protect the life of the 
assured than any other consideration. But in all cases there must 
be a reasonable ground founded upen the relations of the parties 
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to each other, either pecuniary or of blood or affinity, to expect 
some benefit or advantage from the continuance of the life assured; 
otherwise the contract is a mere wager by which the party taking 
the policy is directly interested in the early death of the assured.” 
That court held that a sister, from the mere relationship, had an in- 
surable interest in the life of her brother: Insurance Co. vs. France; 
94 U. S., 561; Lord vs. Dall, 12 Mass., 115. But it was held by the 
Supreme Court of Connecticut (Lewis vs. Insurance Co., 39 Conn., 
100) that a brother had no insurable interest, simply as such, in the 
life of a brother. It has not been easy for the courts to define with 
exactness what is meant by the term “insurable interest,” but 
wherever the point bas been raised it has quite uniformly been held 
that in all cases of insurance by one person upon the life of another, 
some pecuniary interest or advantage to be derived from the life 
insured by the person procuring the insurance must exist, in order 
to relieve the contract from the stigma of being a wager policy, and 
against public policy. So that, were the plaintiff in this case an 
ordinary life-insurance company, and the right to the benefits to 
be determined by the rules governing life insurance, we would have 
little hesitation in saying that the averments in the interplea of 
Catherine Bunch et al. are insufficient to show an insurable interest 
in the life of Lewis Bunch. But will this rule apply to these benevo- 
lent associations? By the statute authorizing their creation they 
are declared not to be insurance companies. The courts have not 
agreed how far the principles governing life insurance generally 
should be applied. The Supreme Court of Michigan, in Association 
vs. Hoyt (46 Mich., 473), held that a contract by the association to 
pay Enos Hoyt, the friend of Isaiah Phair, of Jackson, “was on its 
face a mere wager policy, and contrary to public policy; and that 
the defense was that of the public, and not of the defendant, as the 
defendant, having received the premiums, was inno position to inter- 
pose such a defense.” The effect of this decision would be to deny 
the member the right to designate a beneficiary who has no insurable 
interest in his life. On the contrary, the Supreme Court of Illinois, 
in Association vs. Blue (120 Ill., 121), held “that, as a member 
might, under the charter in that case, devise the benefits of his 
policy to a stranger, so he might in the first instance take out a 
policy payable to a stranger.” It is only when the right of appoint- 
ment of a beneficiary is unrestricted that the question of insurable 
interest can arise. When this is so, as the member is prima facie 
the insurer, and free to choose whom he pleases as the recipient of 
his bounty, he can designate whom he pleases: Freeman vs. So- 
ciety, 42 Hun, 252; Olmstead vs. Keyes, 85 N. Y., 593. But it seems 
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clear on principle and authority that when the charter limits the 
beneficiaries to certain classes the member has no power to desig- 
nate some one rot coming within those classes: Knights of Honor 
vs. Nairn, 60 Mich., 44; Legion of Honor vs. Perry, 140 Mass., 580; 
Daniels vs. Pratt, 143 Mass., 216; Duvall vs. Goodson, 79 Ky., 224; 
Association vs. Gonser, 43 Ohio St., 1; State vs. Association, 29 
Ohio St., 399. 

The constitution of plaintiff does not, in terms, provide for the 
designation of a beneficiary at all. It simply provides for a certifi- 
cate of membership. David was neither an heir nor a legal repre- 
sentative of Lewis, nor widow or orphan; but, construing the whole 
constitution together, it would have been within the purport and 
intention of the corporation, if Lewis was a bona fide member of it, 
to have permitted him to designate David and his heirs as his de- 
visees. The word “devisee” here evidently has the same signifi- 
cation as “legatee:’ Wright vs. Trustees, Hoff. Ch., 212. This 
corporation was chartered by the state of Illinois. All persons con- 
tracting with it were bound to know the law of existence. The su- 
preme court in that state, in Association vs. Blue (120 IIl., 121), as 
we have seen, construed the charter as not only authorizing the 
member to name a devisee other than one of his heirs, but went fur- 
ther, and decided that, as he might so devise it to a stranger, so he 
might take out the certificate in the first instance payable to one 
who had no insurable interest in his life. This contract, then, was 
prima facie lawful in the state where plaintiff was organized, and 
where the certificate was issued. This view is also in harmony with 
the decisions in life-insurance cases proper, which hold that the 
doctrine of insurable interest has this limitation: that when the in- 
sured himself makes the contract with the insurer, he may select as 
beneficiary one having no insurable interest: Cooke, Ins., § 60, note 
1, and cases there cited. Logically, then, it must follow that, as in- 
surable interest is not necessary to entitle a beneficiary to the fund 
under the charter, that allegation would not be necessary here, and 
the objection was properly overruled. 

Conceding, then, that Lewis Bunch might lawfully designate David 
and his heirs as his beneficiaries, what were their rights as regarded 
this benefit from and afterit issued? All the authorities agree that the 
right of the members of benefit societies in the sums agreed to be paid 
at death is simply the power to appoint the beneficiary, and that the 
constitution or charter and the by-laws are the foundation and 
source of such power: Van Bibber vs. Van Bibber, 82 Ky., 347; Du- 
val vs. Goodson, 79 Ky., 224; Arthur vs. Association, 29 Ohio St., 
557; Society vs. Clendinen, 44 Md., 433; Bac. Ben. Soc.,§ 237. And 
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it is equally well settled that the beneficiary acquires no vested in- 
terest, nor has he any property, in the certificate. He has simply 
an expectancy, which may be divested by the member by changing 
the beneficiary: Fisk vs. Aid Union, Pa. Sup.; Beatty’s Appeal, 
122 Pa. St., 428; Byrne vs. Casey, 70 Tex., 247; Brown vs. Grand 
Lodge, 80 Iowa, 287; Hirschl vs. Clark, Iowa; Barton vs. Associa- 
tion, 63 N. H., 535; Supreme Council vs. Franke, Il. Sup.; Supreme 
Conclave vs. Cappella, 19 Ins. L. J., 600; Supreme Council vs. Mor- 
rison, 16 R. I., 468. Nor is the right to change the benefit affected 
by the fact that the first beneficiary paid the assessments: Byrne 
vs. Casey, supra; Fisk vs. Aid Union, Pa. Sup. Nor does the posses- 
sion of the certificate by the beneficiary deprive the member of the 
right to make the change: Society vs. Burkhart, 110 Ind., 189; 
Richmond vs. Johnson, 28 Minn., 447; Splawn vs. Chew, 60 Tex., 
534. In this respect there is a marked distinction between an ordi- 
nary policy of life insurance and a certificate of membership in a 
benevolent society: In the former, the beneficiary’s interest is a 
vested right immediately upon the issuing of the policy, whereas in 
a benevolent society like plaintiff the beneficiary has no vested right 
in the certificate before the death of the member on whose account 
it was issued, and the member may change the beneficiary without 
the consent of the beneficiary: Holland vs. Taylor, 111 Ind., 125. 
This right of change bas generally been held analagous to a testa- 
mentary disposition of the benefit. It, like a will, is revocable at any 
time during the life of the testator: Association vs. Montgomery, 
70 Mich., 587; Chartrand vs. Brace, Colo. Sup.; Duvall vs.Goodson, 
79 Ky., 244; Thomas vs. Leake, 67 Tex., 469; Association vs. Kir- 
gin, 28 Mo. App., 80. It was only by holding that Lewis could have 
made David his devisee that we could sustain the legality of the 
original designation of David as a beneficiary. The same reasoning 
will sustain the right of Lewis to change his will and name a differ- 
ent devisee or legatee at any time before hisdeath. And according 
to the authorities above cited, neither was this right affected by the 
fact that Mrs. Catherine Bunch and Frank Bunch refused to permit 
him to ‘have the certificate upon his demand. If they, with the pos- 
session of the certificate, had no such right therein as would defeat 
the right of Lewis Bunch to change the beneficiary, after he de- 
manded it, their possession was wrongful, and they will not be al- 
lowed to profit by their own wrong. 

As we have already seen, neither the constitution nor by-laws of 
plaintiff prescribed any formalities whatever for a change of bene- 
ficiary. In the absence of such, any clear, definite designation of a 
different beneficiary will suffice. So we think that the designation 
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of a trustee by his last will, formally executed and duly probated, 
wrought an effectual change, particularly as he was authorized by 
the charter to give it to his devisees: Association vs. Blue, 120 IIL, 
121; Raub vs Association, 3 Mackey, 68; Weil vs. Trafford, 3 Tenn. 
Ch., 108; Greeno vs. Greeno, 23 Hun, 478; Isgrigg vs. Schooley,125 
Ind., 94; Luhrs vs. Luhrs, 125 N. Y., 367. By his will he made a 
provision for a return of the premises to David’s heirs. This equity 
would have compelled anyway. It follows that, in our opinion, the 
circuit court erred in awarding the fund in dispute to respondents, 
the widow and children of David W. Bunch. All the facts are in 
the record. The disposition of this money is the sole issue. The 
judgment is reversed, with directions to render a decree awarding 
the said fund to appellant, Rufus C. Anderson, after deducting all 
moneys advanced by David W. Bunch in his lifetime to pay said 
initiation fees and assessments, and all amounts paid by Frank 
Bunch, with interest thereon at six per cent from the date of the 
several payments, said Anderson to be required to pay over the bal- 
ance to the sisters of said Lewis Bunch as directed by said will, the 
costs of the case to be paid out of the fund in court. All concur, 


SUPREME COURT OF MICHIGAN. 


ELMONDORPH 


v8. 
CITIZENS’ MUTUAL FIRE INS. CO.* 


The charter of a mutual fire company provided that if payment of an assess- 
ment be not made within thirty days after due notice by mail, the insur- 
ance may be suspended by the secretary or board, and if not made within 
ninety days it should stand suspended. The company was accustomed 
to send three notices of assessment. The first was a statement of the 
amount of loss and its apportionment among the members. The second, 
thirty days later, notified the members that their assessment was due, and 
the third, at the end of ninety days, notified delinquents of their suspen- 
sion. A fewdays after receiving the first notice, plaintiff replied that he 
would settle as soon as he was able to come to the home office and that 
he had sustained losses himself to the extent of $5. The secretary replied 
that if particulars were furnished he would see what action could be 
taken to settle the claim. Four months later plaintiff sent particuiars, 
and again stated that he would pay his assessment the first time he was 
down to the office. No answer was received, and plaintiff claimed that 
he supposed the company had acquiesced in his propositions. 


Held, That it was proper to submit to the jury whether there had been a 
waiver of forfeiture. 


* Decision rendered, March 18, 18''2. 
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Lone, J. 

This is an action upon a fire-insurance policy. The policy was 
issued February 9, 1883, and the fire occurred June 19, 1890. The 
defendant is a mutual company, organized under the laws of this 
state. The plaintiff had kept his policy alive by the payment of his 
annual assessments until after the assessment for the year 1889, 
which assessment was ordered by the board-of directors of the de- 
fendant company, July 26th, of that year, and was spread upon all 
the policies which were assessable under the constitution and by- 
laws of the company. The plaintiff received the notice of assess- 
ment some time in September, 1889, and on the 21st of November 
following was in Grand Rapids, where the office of the company is 
located, and looked for that office, but failed to find it. Four days 
later he wrote to the secretary, stating that he had received the 
assessment notice, mentioned his being in Grand Rapids on the 21st, 
his search for the office, and his failure to find it. He also stated 
that his house had been on fire twice, but the damage was slight, 
and he thought it could be fixed for $5, and he closed with the 
statement: “I will come as soon as I can, and pay the assessment 
as soon as I am able.” The amount of his policy was $500, and the 
amount of the assessment made upon it $1.50. The plaintiff re- 
ceived the following letter from the secretary of the company in 
answer :— 

Grand Rapids, Mich., Dec. 2d, 1889. 
Mr. J. L. Elmondorph, Lowell, Mich.: 

Yours of the 25th inst. has reached us. Youstate that your house has taken 
fire twice recently. It seems that there is something wrong with your pipes 
or chimneys, and need your immediate attention. If you wish us to con- 
tinue to carry your risk, you must put them in first-class order for protection 
{from fire: See by-laws 6, 8, 9, and 10 on your policy. If you think the com- 
pany is liable for your damage, please write to us and explain, giving the 
date of each fire and how each occurred, condition of your pipes, chimneys, 
etc., and then. we can tell what further action to take in the matter. Return 
this letter to us, and oblige, yours truly, D. W. CoLBuRNn, Secretary. 


This letter was received by the plaintiff, who on the 2d day of 
January, 1890, wrote the following reply :— 


Mr. Colburn—Dear Sir: You wish to know how my house got fire and the 
date. The first in February one year last, by clothes getting against the 
stove-pipe accidentally by the children. I did not know anything about it 
until it burned through and went out; burned to the plaster. The date of 
month I have forgot; my chimney safe and all right. The next fire caught 
the 27th one year last March, by the soot falling on the roof. I thought I 
would see you when down, but had not time. Now, if I am entitled to any- 
thing I should be glad. I suppose I ought to notified you before. In regard 
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to the assessment, I will pay the first time I come down, but my health 
is poor, and I am seventy-one years old; but if the weather is good, I will 
call and see you. Yours truly. Jas. L. ELMONDORPH. 


The company never answered this letter. No other communica- 
tion passed between the parties until after the destruction of plaint- 
iff's house by fire, and at which time this assessment had not been 
paid. Shortly after the burning, plaintiff’s attorney called at the 
office of the defendant company, and received from its secretary a 
blank upon which to make proofs of loss. This was furnished by 
the secretary, who advised the attorney that he did not see that the 
plaintiff had any claim on the company, because the policy was sus- 
pended; but that the board of directors would convene before the 
loss would be payable, and, if there was any claim, it could then be 
brought before the board. The proofs of loss were prepared and 
served upon the secretary of the company nine days later. The 
board of directors thereafter had a meeting, and rejected the claim 
on the ground that the plaintiff had ceased to be a member of the 
company before tke date of the fire. The provisions of the charter 
relating to the continuance or suspension of membership in the 
company are contained in section 13 of the charter, and are as 
follows :— 

Any member may at any time withdraw from the company by returning his 
or her policy, and paying all claims, if any, against the same, and each mem- 
ber shall pay his or her assessment, respectively, to the secretary or his 
receiver within thirty days after due notice by mail; and in default thereof, 
if payment be not made within thirty days thereafter, said delinquent’s in- 
surance may be suspended by the secretary or board; and, if payment is not 
made within ninety days after due notice by mail, said insurance shall stand 
suspended, and thenceforth every such delinquent shall cease to have any 
right in or claim against this company, by reason of any policy or agreement 
of insurance executed by it; but such delinquent shall continue liable for all 
demands due from him or her to this company. 

The plea in the case was the general issue. There was no notice 
of any special matter given. It was conceded upon the trial that 
the policy in question was issued on application of the plaintiff, and 
the honesty of the loss was not questioned. The single question 
presented to the court and jury was whether the policy was in force 
at the time of the loss. The trial court refused to direct a verdict 
in favor of the defendant, but submitted the question to the jury 
whether the plaintiff's policy was in force at the time the loss 
occurred. Under the evidence and charge of the court the jury 
returned a verdict of $525 in favor of the plaintiff. Defendant 
brings error. 

Upon the trial of the cause the secretary of the company was 
called as a witness, and upon his cross-examination was asked: 
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* Question. Why did you not answer that letter? [Referring to the 
letter of the plaintiff dated January 2, 1890.] Answer. Because I 
had directed him to his policy; that would give him better language 
than I could give him in writing. Q. You were sending out third 
notices, calling their attention to their liability of having policies 
suspended, were you not? A. Yes,sir. Q. You told him, if he 
thought the company was liable, to let you know when the losses 
occurred, how they occurred, and the condition of his chimneys, 
and you would see what further could be done? A. Yes, sir. Q. 
You get his answer, and then remain quiet? Why did you do that? 
A. Because he said he was coming in the office in a very few days. 
Q. Is that the only reason why? A. The reason why he had read 
the policy.” 

The secretary further testified that the reason he did not notify 
the plaintiff that he had no claim against the company for the small 
fires which he wrote about was that the fires had occurred so long 
previously no claim could be made, but that he had not notified the 
plaintiff further about the payment of his assessments, for the reason 
that the plaintiff had the policy in his possession, arid that he (the 
secretary) expected he would come in soon, when the matter would 
be talked over and explained to him. His attention was called to 
the letter written by him to the plaintiff, and he was asked why he 
did not state to the plaintiff that he had no claims that payments 
would be refused, and answered: “I thought it would do just as 
well for him when he would come in after a few days. Question. 
You were waiting for him to come in? Answer. Yes, sir. Q. You 
did not take any action refusing to allow that loss, did you? A. 
No; only by silence.” 

It had been the custom of the company, under its charter and 
by-laws, to send out three notices of assessments, the first notice 
containing the list of the persons who had sustained losses, and the 
amounts at which each had been adjusted, and showing the amount 
assessed against the members to whom the notice was given. The 
second notice was to the effect that the receiving agencies to whom 
the party might in the first instance pay had been taken up, and 
that the amount was then payable, with 5 per cent added, at the 
home office in Grand Rapids, within thirty days from the date of 
such second notice. This second notice was given at the end of 
thirty days from the first. Ifthe assessment was not paid at the 
end of sixty days, a third notice was given, which gave notice to the 
party that, by the provisions of the policy, his insurance was sus- 
pended. Section 15 of the by-laws provides: “When any assess- 
ment is made, the receiving agency shall be kept open sixty days. 
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At the expiration of thirty days, all delinquents shall be notified. 
Sixty days from date the receiving agency shall be taken up, and all 
assessments unpaid shall be increased one-quarter, payable at the 
office of the company only, and liable to compulsory collection at 
the end of thirty days more, ninety days from date of assessment.” 
Neither this second nor third notice was ever given to the plaintiff, 
and he was never notified prior to the time of the last fire that his 
policy had been suspended. Upon this state of facts the court 
charged the jury that “if you find that the company did continue 
to treat this policy as being in force subsequent to the time it served 
this notice on the plaintiff, in September, 1889, up to the time of 
receiving notice of the loss of June 19, 1890, for which this action is 
brought to recover with ut objection, notice, or protest on its part 
of any claim of forfeiture, and by its conduct led the plaintiff to 
believe it so considered the policy in force, I instruct you that 
would be a waiver of forfeiture or suspension of the policy, and 
under that section of the policy that I have read to you [section 13, 
above quoted], it would be liable for the full amount of the loss 
claimed.” The plaintiff testified that the reason he did not pay the 
assessment under the first notice was that, receiving no answer from 
the secretary of the company to his second letter, he thought they 
were willing to wait until he could go down, when his loss would be 
talked over, and the whole matter would be satisfactorily arranged. 
In view of these circumstances, we think the court was not in error 
in submitting to the jury the question whether there had been a 
waiver of forfeiture, as a matter of fact, for their determination. It 
is conceded that the last two notices which it was customary for the 
company to send, and which are shown to have been sent to every 
other member, were not sent to the plaintiff, so that he had no 
notice of the suspension of his policy until after the fire; and the 
secretary of the company, in reply to plaintiff’s letter, stated to the 
plaintiff that he would tell him, if he (plaintiff) would give him par- 
ticulars of his loss, what action the company would take concerning 
these small losses. The plaintiff replied to this, saying that he con- 
sidered the company liable for his losses, and answers all the ques- 
tions asked by the secretary, and refers again to the allowance the 
company should make to him, and says: “I will be down in a short 
time.” To this the company made no answer, and the plaintiff may 
well have understood that the company did not intend to forfeit his 
policy by his failing to pay the assessment, but that they would 
wait until they had considered his claim for the small losses, when 
these losses and the assessment against him would be adjusted. 
The court was not in error in submitting these facts and circum- 
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stances to the jury to determine whether the company had waived 
its right to claim a forfeiture of the policy. Some other questions 
are raised which we do not deem important to discuss, and they 
are overruled. The judgment must be affirmed, with costs. 
Morse, C. J., and Grant and McGrath, JJ., concurred. 
Montgomery, J. Ido not think there was any evidence of waiver, 
In my opinion, the judgment should be reversed. 


SUPREME COURT OF MICHIGAN. 


ENRIGHT 
v8. 


STANDARD LIFE & ACCIDENT INS. CO., or DETRoIT.* 


A railroad required its employes to be insured against accidents and to con- 
tribute the necessary premiums. The railroad company had an open con- 
tract with an accident company, covering such of the employes as were 
entered in a schedule and paid the premiums, and agreeing to pay the 
assured in case of death the principal sums set opposite the names for the 
benefit of whom it might concern; also all claims should be paid assured 
in trust for whom it might concern, to wit, in case of accident or dis- 
ablement, for the benefit of the injured person, and in case of death for 
the benefit of the heirs or assigns of deceased. The employe was required 
to make application to the insurance company on entering service, and 
on payment of premium was given a certificate stating the premiums and 
the benefits granted, and the conditions under which they would be paid 
the insured; also certifying that the employe was insured under the con- 
ditions of the open policy to the railroad company “‘ hereinafter called 
the assured.” ‘The application in this case provided for payment to 
the wife. 

Held, That under the circumstances the wife might recover directly in case 
of death, although she brought suit as administratrix. 


Lyon & Hapsatt and Krena & Licurner, fur Appellant. 
Watson & Cuapman, for Appellee. 


Monteomery, J. 
The plaintiff sues as administratrix of the estate of James Enright. 


The action is based upon a contract of insurance made between 
the defendant company and the Toledo, Ann Arbor & Northern 
Michigan Railway Company, and upon a certificate issued as sup- 
plemental to the contract directly to Enright. The contract 
between the two companies is in the form of an open policy of 
insurance, by the terms of which the insurance company insured 
the railroad company from month to month:— 
* Decision rendered, April 8, 1892. 
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Covering such of its officers and employes as shall be entered ina schedule, 
and shall duly pay the premiums therein provided for their respective risks, 
against the effects of injury to the body caused by external, violent, and acci- 
dental means, within the meaning of this policy, its agreements and condi- 
tions printed or written thereon or on the back hereof, which cannot be 
waived or altered by any agent, as follows: First. It is agreed, if such in- 
juries shall, within three months from the happening thereof, be the direct 
cause of the death of any such officer or employe, this company will, within 
sixty days after receipt of satisfactory proofs of death and claim, pay the 
principal sum set opposite the name of such person in said schedule to the 
assured for the benefit of whom it may concern. 


A further provision of the policy reads:— 


It is agreed that all just claims accruing under the terms of this policy, 
whether for disability or death, shall be payable to said assured, in trust for 
whom it may concern, to wit, in case of disability, for the benefit of the in- 
jured person; or, in case of death, for the benefit of the heirs or assigns of 
the deceased. 


The evidence shows that it was the custom of the railway com- 
pany to require its employes to contribute from their earnings 
monthly sufficient to cover the risk to their several lives, and that 
on their making payment the defendant company issued certificates 
to them, which certificates to Mr. Enright read as follows:— 


Certificate of Accident Insurance. Certificate No. 1,262. Dated April 25, 
1889. Monthly premium, $2. Principal sum in case of death, $1,500. Weekly 
indemnity, not exceeding fifty-two weeks, $7.50. Special provisions: In 
case of the loss of two hands or of two feet, or one hand and one foot, the in- 
sured will be paid the full principal sum as given above; or for the loss of 
one hand or one foot, one-third of said principal sum. The Standard Life 
and Accident Insurance Company of Detroit, Michigan, hereby certifies that 
Mr. James Enright is insured against the effects of accidental injury, under 
the conditions and agreements of its open policy, No. B 1,001, issued to the 
Toledo, Ann Arbor & Northern Michigan Ry. of Toledo, Ohio, hereinafter 
called the ‘‘assured,” for such sum in case of death, and such amount of 
weekly indemnity, in case of disabling injury, as shall be provided in the 
schedule referred to in said policy: provided, however, that if he shall fail to 
pay any monthly premium when due, or shall quit the service of the assured, 
such insurance shall immediately end, and this certificate shall become null 
and void. STEWART MARKs, Secretary. D. M. Ferry, President. 


It was also in evidence that the employe was required to make 
application to the insurance company on entering the employ of the 
railroad company. The defendant in the present case, under the 
plea of the general issue, gave notice as follows: “That, if the 
defendant ever executed and delivered the policy declared on in 
this declaration, it was upon a written application of the said James 
E. Enright, which application is dated April 2, 1889, wherein and 
whereby the said James E. Enright agreed with said defendant that 
uch insurance should be under the terms, and subject to all the 
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conditions and limitations, of open policy number B 1,001, issued 
by said defendant to the Toledo, Ann Arbor & Northern Michi- 
gan Railway Co., and that the insurance in case of death should be 
payable to Josephine Enright, his wife.” A trial was had, and 
verdict for the plaintiff for $1,500. 

The sole question raised on this appeal is whether the plaintiff 
was entitled to recover this insurance, suing in her character as 
administratrix. The learned circuit judge ruled that, as the defend- 
ant had by its notice stated that the application by Enright pro- 
vided for payment to the wife, she might waive her right to the 
fund in favor of the estate, and that, as the full merits of the case 
had been tried, the defendant could not be injured by a recovery 
in the present case. We think this ruling should be sustained. It 
was held in Peet vs. Knights of Maccabees (83 Mich., 92), that, in 
a case where an administrator sues as such, recovery should be per- 
mitted if he is shown to be the only person entitled to participate 
in the fund, even though the action ought to have been brought by 
her in her individual capacity. In this case the three instruments 
may well be considered together. It is true that under the terms 
of the original policy issued to the railroad company the action, if 
any, would properly be brought in the name of the company, and 
the company would become trustee for the assured; but the cer- 
tificate does not, in terms, provide that such payment shall be made 
to the company. On the contrary, it is provided that, in case of 
loss of two hands or two feet, or one hand and one foot, the assured 
will be paid the full principal sum stated in the certificate, and the 
assured referred to in that clause is evidently Mr. Enright. This is 
followed by a certificate that Mr. James Enright is insured against 
the effects of accidental injury. It is true that it contains no state- 
ment as to the person to whom payment shall be made in case of 
death, but the defendant’s plea states that by the application, which 
would become a part of the contract, James E. Enright agreed with 
the insurance company that such insurance would be subject to all 
the conditions and limitations of open policy No. B 1,001, * * * 
and that the insurance in case of death should be payable to 
Josephine Enright, his wife. While it is true that this plea, as well 
as the certificate, stated that the insurance is subject to the condi- 
tions and limitations of the open policy, the plea cannot be con- 
strued as so far contradictory of the terms contained within itself as 
to mean that the insurance which is there asserted to have been 
made payable under the contract to Josephine Enright was in fact 
payable either to the heirs of the assured or to the railroad com- 


pany for his use. Until there was a departure from the lines of the 
VoL. XXII.—40. 
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open policy, or a modification of such terms, the insurance was 
under its terms payable to the railroad company. It is not clear, 
however, that this was intended in cases where certificates were 
subsequently issued directly to the beneficiary, as was done in this 
case, particularly as the certificate in terms provided for payment 
to Enright in case of injury not resulting in death; but, if it be 
assumed that the death loss would still be payable to the railroad 
company for the heirs of Enright, if the terms of the certificate and 
the open policy alone are considered, yet the agreement embodied 
in the application is conclusive that the terms of the open policy 
were in that respect departed from. We think the circuit judge 
was justified in treating the contract as one shown to have been 
made between the insurance company and the deceased, and as one 
providing that in case of death the loss should become payable to 
his wife, Josephine Enright. This conclusion being reached, the 
case is ruled by Peet vs. Knights of Maccabees, supra. While a 
more proper course may have been to have permitted an amend- 
ment to the declaration, still, under the authority of section 7,636, 
How. St., the cause may be treated as though the amendment had 
been made before the judgment: Smith vs. Pinney, 86 Mich., 484. 
The judgment will be affirmed, with costs. 
The other justices concurred. 


COURT OF APPEALS OF NEW YORK. 


EMPIRE STATE INS. CO. 
v8. 


AMERICAN CENT.INS. CO.* 


The agent, having been directed by his company to cancel, or reinsure a por- 
tion of a risk, reinsured it in another company of which he was also 
agent, without its consent. E 

Held, that the agent could not act in matters of discretion for two parties in 
the same transaction, and the reinsurance was void at the election of the 
reinsurer. 


Daviw Hays, for Appellant. 
I. N. Ames, for Respondent. 
Eanrt, J. 
The firm of Straub & Morris were agents of the plaintiff at 
Pittsburgh, Pa., in August, 1889, and on the 7th day of that month, 


* Decision rendered, June 6, 1893. 
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as such agents, they issued a policy of insurance whereby the 
plaintiff insured the Ridgway Lumber Company against loss by 
fire to the amount of $2,500. Subsequently, on the 20th day of 
August, the defendant appointed them its agents also. They 
reported that policy to the plaintiffon the 19th day of August, and it 
wrote to its special agent, Frank Aull, to have the risk reduced to 
$1,000, and he notified the agents to cancel the policy, or reduce 
the risk to $1,000, by reinsurance. Thereafter, on the 21st day of 
September, Straub & Morris, being then agents for the plaintiff 
and defendant, reinsured plaintiff’s risk with the defendant, to the 
amount of $1,500, by entering the agreement for reinsurance in 
their binder book. Subsequently, on the 12th day of October, the 
property insured was destroyed by fire, before the reinsurance had 
been reported to the defendant or had come to its knowledge. 
The plaintiff paid the amount of its liability under its policy for the 
loss, and then brought this action against the defendant to recover 
three-fifths théreof under its reinsurance agreement. The defend- 
ant refused payment, and defended the action on the ground that 
Straub & Morris could not bind it by the agreement for reinsurance, 
because they were at the same time the agents of the plaintiff, and 
could not act in the dual capacity of agents for both parties in 
effecting the reinsurance. The court below upheld the contention 
of the defendant, and whether it was right in so doing is the sole 
question for our determination. 

It is not doubted that the same person may sometimes act as 
agent for the two parties in the same transaction ; but he can do so 
only in case he has no discretion to exercise for either party. An 
agent to sell for one party may also act as agent for the buyer, but 
only in case the price and terms of sale have been fixed by each 
party, so that nothing is left to his discretion. But an agent to sell, 
intrusted with a discretion, and thus bound to obtain the best price 
he can, cannot buy for himself or as agent for another. In such a 
case he would occupy an antagonistic position, and there would be 
a conflict of interests. He could not faithfully serve the one party 
without betraying the interests of the other. He would at least be 
under great temptation to betray the interest of one of the parties. 
So a person may sometimes act as agent of both parties in the 
making of any contract ; but he cannot do so when he is invested 
with a discretion by each party, and when each is entitled to the 
benefit of his skill and judgment. The rules of law upon this sub- 
ject have been laid down and illustrated in many cases, of which it 
is sufficient for the present purpose to cite the following: Utica 
Ins. Co. vs. Toledo Ins. Co., 17 Barb., 132; Ritt vs. Insurance Co., 
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41 Barb., 353; New York Cent. Ins. Co. vs. National Protection Ins. 
Co., 14 N. Y., 85; Claflin vs. Bank, 25 N. Y., 293; Murray vs. Beard, 
102 N. Y., 505, 509; Porter vs. Woodruff, 36 N. J. Eq., 174; Michoud 
vs. Girod, 4 How., 503. Contracts thus negotiated are void at the 
option of any non-assenting party thereto. The policy of the law 
condemns them. It matters not that the agent has acted fairly and 
honestly, and even that neither party to the contract has suffered 
injury. It is enough to condemn the contract that the common 
agent in fact had any, even the least, discretion to exercise for the 
parties. As said by the chancellor in Porter vs. Woodruff: “So 
jealous is the law upon this point that it will not even allow the 
agent or trustee to put himself in a position in which to be honest 
must be a strain upon him.” 

These principles of law are not disputed by the counsel who 
argued this case, and they are so thoroughly embodied in the law 
that they could not be. Their difference is as to their application 
to this case. The learned counsel for the plaintiff contends that 
Straub & Morris had no discretion to exercise for the plaintiff in 
effecting the reinsurance; that, so far as they had any discretion to 
exercise it, it was for the defendant alone; and thus, that there was 
no antagonism or incompatibility between the duties they owed to 
each of their principals; and here we think is his mistake. Straub 
& Morris were ordered to reduce the plaintiff's risk by canceling 
the policy, or by reinsuring three-fifths thereof, and this order they 
were absolutely bound to obey. They had a discretion to exercise 
in determining whether they would cancel or reinsure, and in 
making that determination they acted solely for the plaintiff. They 
determined to reinsure, and thus the option they had to cancel 
disappeared as if it had never existed, and it can play no part in 
this case. They then owed the duty to the plaintiff to reinsure, if 
they could. It does not appear why the plaintiff was unwilling to 
carry the $2,500 of insurance. It may have been because it thought 
there was overinsurance, or that the risk was too hazardous, or that, 
for some other reason, the insurance was unprofitable or undesir- 
able. It might have been difficult to obtain the reinsurance from 
any other good company. It is quite clear from what appears in 
this record that the defendant would not knowingly have reinsured 
the risk. In order to procure the reinsurance the agents owed the 
plaintiff their utmost diligence and skill. They had-issued an 
improvident or undesirable policy, and they must have felt under a 
very strong obligation to reduce the risk as directed. They owed 
a. duty to the plaintiff to take the reinsurance, even if they were 
convinced that it was undesirable, hazardous, and unprofitable, and 
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the more thoroughly they were convinced of these things the more 
urgent was their duty to protect the plaintiff. On the contrary, as 
agents of the defendant, they were bound to exercise their discre- 
tion on its behalf, and not make the reinsurance without inquiring 
and knowing that the risk was a proper one for it to take. It was 
their duty to it not to take the risk if there was overinsurance, or if 
it was too hazardous, or if it was unprofitable and undesirable; and 
hence this was a case where they could not in this transaction serve 
the two masters. There was conflict in their duties, and they were 
under a strong temptation to fail in their allegiance to one or the 
other of their principals; hence this agreement is clearly one which 
the policy of the law condemns, and we see no reason to doubt that 
the court below properly applied the principles of law; and its 
judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF CALIFORNIA. 


GREISS 
v8. 
STATE INVEST. & INS. CO.* 


The policy required immediate notice, with full statement of particulars and 
amount, and that any false swearing, fraud, or attempt at fraud should 
forfeit all claims. 

Held, That on allegation in the answer specifically excepting to the notice or 
proofs because ‘false and untrue in respect to quality, quantity and 
value of property insured, and in respect to the amount of loss,” is not 
notice to the insured that fraud would be charged or forfeiture claimed; 
and while the evidence admitted in proving the amount of loss was 
relevant, whether there was an issue as to fraud or not, the court prop- 
erly refused to charge that there could be no recovery if the proofs of 
loss were fraudulent. 

A stipulation for arbitration which does not provide for the number of the 
arbitrators, nor their mode of selection, is too indefinite to be enforced. 


Fisner Ames, O’Brien, Morrison & Darncerrietp and Srrarron, 
Morrison & Forrster, for Appellant. 
F. A. Meyer and Wm. B. Hassex, for Respondent. 
Tempte, C. 
This action is upon a fire-insurance policy, and this appeal is 
taken by the insurance company from the judgment, and from an 
order refusing a new trial. Only two points are made here: (1) 


* Decision rendered, May 11, 1893. 
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That the court erred in refusing to instruct the jury that, in case 
they find that the proof of loss furnished by plaintiff to the company 
was false and fraudulent, their verdict should be for the defendant; 
and (2) in refusing to instruct the jury that plaintiff could not re- 
cover if he refused to submit the matter of loss to arbitration, but, 
on the other hand, instructed the jury that arbitration was not a 
condition precedent to plaintiff's right to recover. 

Respondent contends that the answer raises no issue as to false 
statements or fraud, and that a forfeiture is not claimed. The in- 
struction asked, therefore, was not pertinent to any matter involved 
in the trial, and was rejected for that reason. I think this conten- 
tion must be sustained. 

The policy was attached to, and made a part of, the complaint. 
It provided that immediate notice of any loss should be given, with 
a full statement of particulars and amount of loss, etc., and that 
“any false swearing, fraud, or attempt at fraud on the part of the 
assured shall cause a forfeiture of all claims under this policy.” 
The complaint avers due proof of loss, and a compliance with the 
conditions of the policy in other respects. The answer denies this 
allegation, sets out the proof of loss made, and points out several 
alleged defects in it, but does not charge that it is either false or 
fraudulent. It does state, however, that “thereafter, on or about 
the 21st day of March, A. D., 1887, defendant presented to and 
served upon plaintiff its objections and exceptions to said proof of 
loss, a full, true, and correct copy of which said objections and 
exceptions is hereto annexed,marked ‘ Exhibit B,’ and is hereby ex- 
pressly referred to, and made a part thereof; and that said ob- 
jections and exceptions to said proof of loss, and each of them, are 
and is, in all respects, true and correct, as therein stated, and the 
same are hereby expressly referred to and made a part hereof.” 
The matter is not otherwise alluded to in the answer, and, as already 
said, it charges no fraud, nor does it claim a forfeiture. No facts 
are stated which could amount to fraud. It is provided in section 
2635 of the Civil Code: 

All defects in a notice of loss, or in preliminary proof thereof, which the 


insured might remedy, and which the insurer omits to specify to him without 
unnecessary delay, as ground of objection are waived. 


The notice of objection specifies many other objections, and was 
doubtless served that the company might not be precluded from 
making any objection to the sufficiency of the proof; and plaintiff 
had a right to suppose that it was pleaded simply to show that no 
objections were waived. It gave him no notice that by such refer- 
ence defendent intended to plead a forfeiture, especially as even in 
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the notice no fraud is charged, and no forfeiture claimed. But, con- 
ceding that by such reference the statements in the notice can be 
converted into substantial averments of the answer, it states no 
facts tending to show fraud. By it plaintiff was notified that the 
company specifically excepts to “said notice of loss or proof .of 
loss,” on the ground that “it is false and untrue in respect to 
quality, quantity, and value of property insured, and in respect to 
the anrount of loss.” It does not charge that it was willfully false 
or untrue, states no facts constituting fraud, and does not claim a 
forfeiture has been incurred. As there was another apparent reason 
for giving the notice and for pleading it, I think the answer did not 
inform the plaintiff that fraud was charged, or that a forfeiture 
would be claimed. The general rule is that a defense should be so 
pleaded that, being admitted as pleaded, judgment must go for 
defendant, and this rule is especially rigid in pleading fraud or a 
forfeiture. The pleading here considered would not stand this 
test. 

But it is contended that it is now too late to make this point, be- 
cause proof was admitted on the trial, without objection, that the 
answer was insufficient in this respect, or that no issue was raised 
as to fraud by this plea. A careful reading of the voluminous re- 
cord has convinced me that this position is untenable. The policy 
being a contract of indemnity, it was incumbent upon the plaint- 
iff to prove the amount of his loss. Upon this issue, evidence 
was produced by both parties, aid was, of course, relevant, whether 
there was an issue as to fraud or not. Therefore the plaintiff could 
not object to such evidence when offered by defendant, nor did 
such offer convey any information to plaintiff that defendant was 
attempting to prove fraud or claimed a forfeiture. The first oppor- 
tunity he had of objecting to such an issue being made was when 
the rejected instruction was presented. The doctrine invoked is 
founded partly upon a sort of estoppel. It is unfair for a party to 
withhold an objection founded upon a defect which, if pointed out 
in time, might be remedied, until it is too late to correct the defect, 
thereby inducing an opponent to rely upon his pleading as suffi- 
cient, in order that he may have a fatal objection. Such course isa 
fraud upon justice, and prevents a fair trial. It is therefore not 
tolerated. Sometimes, perhaps, the rule has been enforced, on the 
ground that the issue has been fairly tried, and neither party has 
been prejudiced by the want of a guod pleading. Neither reason 
exists here. Defendant was not misled by the conduct of plaintiff, 
and no one can say that plaintiff could not have proven his good 
faith in his estimate of his loss by other testimony than the mere 
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proof of the extent of his loss. The stipulation for an arbitration 
was too indefinite to be enforced, and a submission to arbitration 
cannot therefore be held to have been a condition precedent to a 
right of action. It did not provide for the number of the arbitrators, 
nor the mode of their selection: Case vs. Insurance Co., 82 Cal., 263. 
I think the judgment and order should be affirmed. 

We concur: Belcher, C.; Searls, C. 

Per Curtam. For the reasons given in the foregoing pinion, 
the judgment and order appealed from are affirmed. 


SUPREME COURT OF MICHIGAN. 


NEW YORK LUMBER & WOODWORKING CO. 
v8. 
PEOPLE’S FIRE INS. CoO.* 


Four days after the expiration of a former policy, the agent without solicita- 
tion prepared and forwarded renewal policies, dated back to time of 
expiration, to one S. for delivery to the insured. On the same day the 
property burned. The agent, learning of this on the following day, 
which was Sunday, telegraphed to §S. to hold the policies. They were 
thereupon returned to the agent. Afterwards a representative of the 
insured learned from S. that the policies had been forwarded and returned, 
— thereupon tendered the premium to the agent and demanded the 
policies. 


Held, that 8. was under no obligation to deliver the policies, and no contract 
was created. 


Harton & Cootey, for Appellant. 


Exsert H. Gary (O. F. Wisner, of counsel), for Appellee. 


Monreomery, J. 

The plaintiff corporation is engaged in the manufacture of lumber 
at East Tawas, Mich. On the Ist day of July, 1889, the defendant 
company issued to the plaintiff a policy of insurance in the sum of 
$1,250. This policy was written by Frank L. Wands, the company’s 
agent at Bay City, and was sent to one James H. Schmeck, at East 
Tawas, for delivery. The policy expired on July 1, 1890, and no 
application for renewal was made by plaintiff. On the 5th of July, 
1890, Mr. Wands prepared a new policy, dated July 1, 1890, for one 
year, and forwarded it to Mr. Schmeck, in the expectation that it 
would be tendered to the plaintiff in renewal of the former policy. 


* Decision rendered, June 1, 1893. 
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At the same time, another policy, of like amount, in another com- 
pany, in which plaintiff had previously insured, was prepared, and 
forwarded in the same envelope. These policies were received by 
Schmeck on Sunday morning, the 6th of July. In the mean time, 
on Saturday, a fire had occurred, and the property covered by the 
policies had been consumed. The agent, Wands, learning of this 
on Sunday morning, telegraphed to Schmeck not to deliver the 
policies. Schmeck replied: “All right. Will return.” On the 
same day, Smith, an agent of the plaintiff, was seen by Schmeck, 
and for the first time informed that the policies had been received, 
and was at the same time informed that they had been recalled. 
On Monday, July 7th, Mr. Smith telegraphed to Schmeck, “Hold 
Wands’ $2,500 policy.” By mistake of Schmeck’s clerk, as it would 
appear, the policies were not retained, but were returned to 
Wands. On the 10th they were demanded of Wands by Smith, 
and on the 12th they were again demanded, and the premium for 
the first time tendered. 

The sole question for our determination is whether a contract of 
insurance was effected. It is ingeniously argued by the plaintiff's 
counsel that the case is to be determined solely by reference to 
what took place in regard to the policy on secular days ; and it is 
urged that as the policy was transmitted to Schmeck on a secular 
day, and as Smith signified his willingness to accept the policy on 
a secular day, that this completed the contract; that Wands had no 
authority to recall the policy by telegram sent on Sunday. We 
think this a novel application of the Sunday law. The act of Wands 
in recalling the policy of insurance from Schmeck was not the 
making of a contract, but was an effort simply to reclaim the 
property of the company. At that time no contract had been made, 
and none tendered. But, apart from this, if all that was communi- 
cated by Schmeck to the plaintiff is considered, it did not amount 
on his part to an offer of any contract of insurance to the plaintiff's 
agent. In the same conversation in which he was advised that he 
had received a policy, he was told that the policy had been recalled: 
and it does not appear that he was ever told, either by Wands or 
Schmeck, that the company would enter into contract relations with 
him. He could not compel the defendant to contract with him. 
As was said by the learned circuit judge : “ If Schmeck had author- 
ity to offer the policy to the plaintiff, he was under no legal 
obligation to do so, but might lawfully refuse. To make such an 
offer was not a duty which he owed to either the plaintiff or the 
defendant. But supposing that such authority was conferred upon 
him, and he accepted it, yet, until he actually made such an offer 
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on a secular day, the plaintiff could acquire no rights, as against 
said defendant, or against said Schmeck.” The case does not call 
for extended discussion. The circuit judge was entirely right in 
his conclusion that the minds of the parties never mutually 
assented to the same proposition, and that no contract of insurance 
was made. The judgment will be affirmed, with costs. The other 
justices concurred. 


SUPREME COURT OF PENNSYLVANIA. 


CARPENTER 
v8. 


ALLEMANIA FIRE INS. CO.* 


A policy on a brick dwelling, with its additions adjoining and communicating, 
includes an adjoining and communicating frame addition. 


Retention for more than a month, without objection, of proofs of loss substan- 
tially complying with the requirement, is a waiver of objections. 


Following are appellant’s assignments of error: (1) The court 
erred in refusing to affirm defendant's first point, viz.: ‘ The alleged 
proof of loss did not set forth the description of the property in- 
sured, and the amount of concurrent insurance in other companies 
appears in said alleged proof to be $2,500, which is in excess of 
amount allowed by policy on which recovery is sought. Nor did 
said proof set forth amount of joint or concurrent insurance, or set 
forth the proportion of loss claimed from defendant.’ (2) The 
court erred in refusing to affirm defendant’s second point, viz.: ‘ (2) 
If the court should hold that the plaintiff is entitled to recover, 
then the court is asked to charge that plaintiff can only recover one 
hundred dollars, the proportion claimed on the brick building. By 
the court: This point is refused.’ (3) There wasa regular dwelling- 
house form used. It clearly means the attachments used for the 
same purposes, to wit, dwelling house, but cannot mean a frame 
tobacco factory,—a foreign subject. By the court: This point is 
refused.” 


A. C. Retnoest, for Appellant. 
Henry Carpenter and Sremmetz & Matonsg, for Appellee. 


* Decision rendered, June 7, 1893. 
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Perr Curiam. 

There appears to be nothing in either of the specifications of 
error that requires a reversal of the judgment. The points for 
charge recited in the first three specifications respectively were 
rightly refused. The remaining specification, viz. “ the verdict was 
against the law and the evidence,” might have been addressed to 
the court below on a motion for a new trial, but it has vo place 
here. . 

As specified in the policy, the insurance was “$1,000, upon the 
two-story brick dwelling house with slate roof, and its additions 
adjoining and communicating, including foundations, porches, 
verandas,” etc. This description clearly embraces the frame addi- 
tion, which was totally destroyed by the fire. It not only adjoined, 
but also communicated with, the brick building. The learned trial 
judge, however, permitted defendant company to introduce evi- 
dence for the purpose of showing that it was not intended that said 
adjoining building should be embraced in the description. That, 
together with plaintiff's evidence tending to prove the contrary, was 
submitted to the jury, and they, by necessary implication, must 
have found that said building was covered by the policy. 

Another frivolous ground of defense was the alleged insufficiency 
of the proofs of loss furnished within the 60 days required by the 
policy. These proofs, in substantial compliance with the terms of 
the policy, were furnished to defendant company on April 3, 1891, 
and retained by it, without objection, for more than a month. If 
the proofs were deemed insufficient, it was the plain duty of the 
company to give immediate notice of its objections, pointing out 
the supposed defects, etc.: Gould vs. Insurance Co., 134 Pa. St., 
586: Davis Shoe Co. vs. Kittanning Ins. Co., 138 Pa. St., 73. 

Judgment affirmed. 





Supreme vudicial Court of Maine. 


SUPREME JUDICIAL COURT OF MAINE. 


HARTWELL 
v8. 


CALIFORNIA INS. CO.* 


The term “ merchandise” in a policy of insurance against fire may be used 
to describe property intended for use, and not for sale,and was so used in 
a policy on the stock of a house painter, which was written by the agent 
after a personal examination. 

In jury-waived cases, when aparty wishes to take exceptions to the illegal 
introduction, or the improper use, of evidence, he should have the pur- 
pose for which the evidence is admitted or used distinctly stated in the 
record; for illegality is not to be presumed, it must be made to appear. 


Tascus Atwoop, for Plaintiff. 
N. & H. B. Creaves and S. C. Perry, for Defendant. 


Watton, J. 

The question is whether the term “ merchandise ” can, in any case 
be used to describe property not intended for sale. We think it 
can. The word not only may be, but often is, used as the synonym 
of goods, wares, and commodities. It is so defined in Webster’s 
dictionary. If used in an insurance policy to describe the goods of 
a merchant, it might, perhaps, be very properly limited to goods 
intended for sale. If used for the same purpose to describe the 
goods of a painter, we think it might be held to cover property in- 
tended for use, and not for sale. 

In Kent vs. Insurance Co. (26 Ind., 294), the court held that the 
meaning of the term “ merchandise,” when used in a contract, must 
depend in a great measure upon the context; that it has no fixed 
legal or technical signification; that when applied to the goods of 
a merchant it might include such articles only as are kept for sale, 
but if applied to the goods of one not a merchant it might include 
articles not intended for sale. ‘A policy of insurance, like any 
other contract, is to be read in the light of the circumstances that 
surround it, and is to be interpreted most strongly against the com- 
pany whose contract it is:” Philadelphia Tool Co. vs. British Amer- 
ica Assurance Co., 19 Amer. St. Rep., 596, and note. 

In the present case the plaintiff was not a merchant. He was a 
house and fresco painter. He kept nothing for sale except as he 
first used it, and then charged for it in connection with his labor. 


* Decision rendered, June 4, 1892. 
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And yet the defendant company issued to him an insurance policy 
on his paints, oils, varnish, brushes, and “ such other merchandise,” 
in the second story of a building on Miller Street, in Auburn; and 
the evidence shows that the agent of the company first went and 
examined the property, and then wrote the policy himself. Can 
there be any doubt as to the sense in which the agent employed 
the phrase, “ and such other merchandise?” We think not. We 
think he used it to describe such other articles of convenience or 
necessity as were used by the plaintiff in his business, and had not 
already been specially mentioned; and that he did not use it in the 
narrow and technical sense contended for in defense. Such, in 
effect, was the decision of the presiding justice before whom the 
case was tried in the court below without the aid of a jury, and we 
think his decision was correct. 

Complaint is made that oral evidence was admitted to show the 
intention of the parties, and to explain the terms of a written instru- 
ment where there was no ambiguity. Some of the testimony re- 
ceived would bear that interpretation. But we do not think it was 
admitted or used for such a purpose. At any rate, the exceptions 
do not state that it was admitted or used for such a purpose. And 
when a case is tried by the court without the aid of a jury, and a 
party wishes to take exception to the illegal introduction, or the 
improper use, of evidence, he must take care to have the purpose 
for which the evidence was admitted or used distinctly stated in 
the record; for illegality must not be presumed, it must be made 
to appear. Most of the evidence objected to was admussible to en- 
able the court to read the contract in the light of the surrounding 
circumstances, and to explain the circumstances under which the 
policy was issued, and to identify and locate the property insured; 
and there is nothing in the record to lead us to believe that any 
portion of it was used for an illegal purpose. We feel confident it 
was not. Exceptions overruled. 

Peters, C. J., and Virgin, Emery, Foster, and Haskell, J. J., 


concurred. 
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SUPREME COURT OF PENNSYLVANIA. 


BRENNAN 
v8. 


PRUDENTIAL INS. CO. OF AMERICA.* 


Where suit on a policy is brought by the administrator of insured, the fact 
that the policy was issued to another beneficiary, who paid the premiums 
and had no insurable interest, is no defense. 


W. S. Hunstanper and A. A. Vossure, for Appellant. 
F. L. Hrrcucock and E. C. Newcoms, for Appellee. 
Per Curiam. 

We agree with the learned judge of the court below that the 
affidavit of defense was insufficient. The policy of insurance in 
question was taken out on the life of Margaret Brennan. The insur- 
ance company defends upon the ground that the policy was issued 
and delivered to Catharine Lamb, who took it, and paid all the 
premiums on. it which were paid, as beneficiary; and that the said 
Catharine Lamb had no insurable interest in the life of Margaret 
Brennan, being neither a creditor nor a relation. There would 
have been more force in this defense if the suit had been brought 
by Catharine Lamb. It was brought, however, by the adminis- 
trator of the estate of Margaret Brennan, and we have been fur- 
nished with no sufficient reason why he may not recover. We do 
not attach importance to the further objection that no exceptions to 
the affidavit were filed in the court below. That court is the best 
judge of its own rules, and we would not interfere with its construc- 
tion of them, unless for palpable abuse. We do not find such in 
this case. Judgment affirmed. 


* Decision rendered March 28, 1892. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Unirormity or Taxation. 


The Supreme Court of Michigan, in the case of Standard Life and 
Accident Ins. Co. vs. Board of Assessors of Detroit, decided on 
April 28th, 1893, that an amended statute requiring that in 
the taxation of insurance companies, no deduction should be made 
from their net assets above liabilities for real estate mortgages 
owned by the company, is a violation of the constitutional require- 
ment that taxes shall be uniform. The Court said: “It is clear, in 
so far as the amendments to sections 2 and 4 attempt to provide 
that banks and insurance companies shall not have deducted from 
their assets the amount of real-estate mortgages upon which they 
respectively pay taxes they are in contravention of these provisions | 
of the constitution. If the net assets of these institutions should 
consist wholly of real-estate mortgages, then, under the terms of 
the law of 1891, as amended, the corporations would be assessed 
for the full amount of their net assets, and also a like amount upon 
the real-estate mortgages held by such companies. That this is a 
violation of the rule of uniformity of taxation, it needs no argument 
to demonstrate: See Attorney General vs. Board of Supervisors, 
71 Mich., 16; San Mateo County vs. Railroad Co., 8 Sawy., 238; 
Woodbridge vs. Detroit, 8 Mich., 301; Bank vs. Britton. 105 
U.S., 322. 


CANCELLATION AND OTHER InsURANCE SuBSEQUENT To Loss. 


In the case of Steamship Samana Co. Limited vs. Hall, decided 
by the U. S. District Court of Maine Sept. 22., 1892, the policy was 
on a vessel which was subsequently sold under agreement to give 
the benefit of the insurance to the purchaser until he should obtain 
other insurance, which he subsequently did, and the policy was 
canceled at the request of insured, and the unearned premium 
returned. Unknown to any of the parties, the vessel had been lost 
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a few days before in a hurricane. It was held that where the un- 
earned premium had been paid into court, the policy was still 
liable, the loss being prior to cancellation. 


Wirxprawat oF Deposit. 

The Michigan Statute which requires mutual companies to 
deposit securities with the state treasurer provides that they shall 
remain in his hands notwithstanding the company has ceased bus- 
iness, and shall only be withdrawn on an order of the supreme 
court, or when the company shall satisfy the insurance commissioner 
and treasurer that its risks are less than the securities, when the 
withdrawal of the surplus may be permitted. The Supreme Court 
of Michigan, in the case of Imperial Life Insurance Co. vs. Ham- 
bitzer, state treasurer, decided on May 31, 1893, that where the 
company ceased business, because its capital was so impaired that 
it could not prudently continue, an order for withdrawal to pay 
death claims will not be made where the claims and risks, as shown, 
approximate in amount the securities, and additional claims have 
since arisen and policyholders desire to be heard in opposition. 


Lanpine on Wuarr-Boart. 

The Court of Appeals for the Parish of Orleans, La., has decided 
in the case of Langdon Branch U. P. Baking Co. vs. Home Insur- 
ance Co., of New Orleans, that where merchandise shipped on a river 
steamer is insured under a voyage policy, conditioned that liability 
should cease “ when landed,” and the merchandise was according to 
the custom of the boat landed on a wharf-boat, the risk was termi- 
nated. The court said: “Landing, as defined in Bouvier’s Law 
Dictionary, is a place for loading or unloading boats, but not a 
harbor for them. To land goods dves not by any means imply that 
they are to be put upon terra firma, but, in the sense of the law of 
carriers and of the law of marine insurance, the discharging of goods 
from the boat or vessel upon wharfs or similar construction, is a 
landing of them and no reason is seen why the unloading, of goods 
upon a ficating wharf or wharf-boat should not be held to be a 
‘landing ’of them. The authorities in support of this view of the 
law, referred to already in this opinion, are so numerous and so 
conclusive as to preclude any reasonable inference to the contrary.” 





Holmes vs. Gilman et al. 


COURT OF APPEALS OF NEW YORK. 


HOLMES: 
v8. 


GILMAN ET AL,* 


A partner misappropriated money of the firm, and applied it to the purchase 
of policies on his life for the benefit of his wife. 


Held, on the death of the partner, that the firm was entitled to recover the 
entire amount of insurance, it having been purchased exclusively with 
their money, and not merely the premiums paid. 


Statement of facts by Pecxuaw, J. 

This is an appeal by the plaintiff from an order of the general 
term of the supreme court of the first department, which reversed 
upon the facts as well as the law so much of a judgment entered 
upon the report of a referee as was in favor of the plaintiff, and 
granted a new trial of the issues involved before another referee. 
The action was brought for the purpose of having an account 
taken of all of certain moneys alleged to have been wrongfully 
abstracted from a partnership by one Arthur C. Gilman, who was 
one of the partners, and invested by him in certain policies 
of insurance in favor of his wife and children. The complaint 
asked also that the amount of the insurance money collected on 
such policies might be impressed with a trust in favor of the plain- 
tiff, who was one of the partners in such firm, and the assignee of 
the other members excepting Gilman, and that the defendant, the 
Union Trust Company (with which the moneys collected on the in- 
surance policies had been deposited), might be directed to pay such 
moneys over to the plaintiff. Other relief was asked which was 
appropriate to the case stated in the complaint. The answer denied 
the chief allegations contained in such complaint, and upon the 
issues thus raised the parties proceeded to trial before a referee. 
The following are the material facts :— 

In December, 1880, Arthur C. Gilman became a member of the 
firm of J. H. Labaree & Co., dealers in teas and coffees in New York 
City, and continued such member until his death, which occurred 
suddenly on the 15th of December, 1890. During all this time he 
was a trusted member of the firm, and practically had exclusive 
charge of its office affairs, which included the management of the 
firm bank account and the making of all notes and other paper 


* Decision rendered, June 6, 1893, 
VOL, XXII.—41. 
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issued in the business of the firm. For several years prior to his 
death he had prepared semi-annual statements purporting to show 
the financial condition of the firm, and these statements he had 
rendered to its different members. The last one had been rendered 
as of the date December 1, 1890, and showed the firm with assets 
exceeding liabilities by nearly the amount of $200,000. This state- 
ment was received by the plaintiff (who resided in Cincinnati) about 
December 11, 1890. For some reason, which is not made plain by 
the proof, and soon after the above date, the members of the firm 
commenced an examination as to its condition, and the examination 
was not concluded until after Gilman’s death, when it was discovered 
that the firm was insolvent by more than $36,000. Further 
investigation brought to light the fact that Gilman, commencing in 
the year 1882, and continuing down to his death, had wrongfully 
and fraudulently taken from the assets of the firm large sums of 
money, which he had wrongfully appropriated to his own use. By 
reason of this dishonest conduct on the part of Gilman the firm was, 
in December, 1890, insolvent, instead of having a surplus of nearly 
$200,000, as shown by his last statement. The amount wrongfully 
taken by him was over $220,000, and it was done by means of false 
entries in the books of the firm, spread over the period of about 
eight years. There were found among his papers in the safe at the 
office of the firm four policies of insurance upon his life ; one for 
$5,000, issued and dated March 9, 1880, and three other policies, 
ageregating $45,000, and issued between the dates of April, 1884, 
and January, 1888. Also two certificates of his membership in a 
benefit association, one dated in August, 1881, and the other in 
January, 1885. Each of the four policies was issued on Gilman’s 
application, made in the name of his wife, and each was in terms 
payable to her. The certificates were also issued on his application, 
signed by him, in which he stated he desired his death loss to be 
paid to his wife. It does not appear that any of the premiums upon 
any of the policies were paid by Mrs. Gilman, or with funds provid- 
ed by her, or that she had any knowledge of the existence of the 
policies prior to her husband’s death. All of the premiums on the 
above-mentioned policies, aggregating about $4,000, were paid by 
Gilman out of the firm funds, and the premiums which fell due 
after the year 1882 on the above-mentioned $5,000 policy were also 
paid from such funds. 

When the firm was discovered to be insolvent, the plaintiff pro- 
vided funds for the payment of its debts and the continuance of its 
business. The policies of insurance having been collected and paid 
into the trust company,the plaintiff and the defendant,Mrs. Gilman, 
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each claimed the right to recover the whole sum, amounting to over 
$56,000. The referee awarded the above-mentioned $5,000 policy, 
which was dated and issued in March, 1880, to the defendant, sub- 
ject to the len of about $1,000 of premiums becoming due subse- 
quent to 1882, and paid by Gilman out of the funds of the firm. 
The policy itself was taken out prior to any conversion of firm funds, 
and the premiums thereon prior to 1882 were paid by Gilman out 
of his own funds. The policies aggregating $45,000 were obtained 
and maintained, as the referee finds; from the funds of the firm, 
which the evidence traces and identifies as thus invested. The 
referee, therefore, awarded all the moneys collected on those three 
policies to the plaintiff. He awarded to the defendant, Mrs. Gilman, 
the amounts of the two certificates of insurance in the benefit asso- 
ciations, on the ground that the plaintiff had failed to show that 
they had been either procured or maintained from the funds of the 
firm. The defendant, Mrs. Gilman, appealed from this judgment 
entered upon the report of the referee to the general term, where 
the judgment was reversed, and a new trial granted as to the amount 
awarded to the plaintiff. For the purpose of facilitating an appeal 
by the plaintiff to this court, the defendant Mrs. Gilman has stipu- 
lated that, if the order granting a new trial be here affirmed, the 
judgment to be entered in her favor shall nevertheless award to 
the plaintiff the amount of the aggregate premiums found by the 
referee to have beeu paid out of the firm money, together with in- 
terest thereon from the time of their payment, and that the rest of 
the proceeds of the policies shall be paid to her. 


Hoapty, Laurersacn & Jounson (George Hoadley, of counsel), for 
Appellant. 

Janeway, Tuacuer & Ricuarps (James G. Janeway, of counsel), 
Sor Respondents. 


Prcxuam, J. (after stating the facts.) 

It is stated in the order which reverses the judgment herein that 
it is reversed upon questions of fact as well as of law. In such case 
it is the duty of this court to review the determination of the court 
below upon both questions of fact and of law: Code Civil Proc., § 1338. 
A careful review of the case convinces us that the findings of fact 
made by the referee are amply sustained by the evidence, and that 
the judgment should not be reversed on the facts. We are con- 
firmed in the correctness of this view upon a perusal of the opin- 
ions delivered by the learned judges at the general term. We there 
find that the order reversing the judgment upon questions of fact 
as well as of law was formal merely, the judgment being actually 
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reversed because the court below took a different view of the law 
from that adopted by the referee upon his own findings of fact. 
The claim of the plaintiff to recover the moneys arising from the 
payments of these policies is based upon the principle which allows 
a cestui que trust to follow trust funds, and to appropriate to him- 
self the property into which such funds have been changed, together 
with the increased value of such property, provided the trust fund 
can be clearly ascertained, traced, and identified, and provided the 
rights of bona fide purchasers for value without notice do not inter- 
vene. The right has its basis in the right of property, and the 
court proceeds on the principle that the title has not been affected 
by the change made of the trust funds, and the cestui que trust has 
his option to claim ‘the property and its increased value as repre- 
senting his original fund. The right to follow and appropriate 
ceases only when the means of ascertainment fail. It is a question 
of title: Van Alen vs. Bank, 52 N. Y., 1; Newton vs. Porter, 69 N. 
Y., 133; Ferris vs. Van Vechten, 73 N. Y., 119; Cavin vs. Glea- 
son, 105 N. Y., 256, 260; in re Hallett’s Estate, 13 Ch. Div., 696. 
It is somewhat akin to the principle decided in Silsbury 
vs. McCoon (3 N. Y., 379), where corn was wrongfully taken 
from its owner, and converted into whisky. The court held the 
property was not changed in the hands of the wrongdoer, and the 
whisky belonged to the owner of the original material, no matter 
how much it had been increased in value. The case of Pennell vs. 
Deffell (53 Eng. Ch., 372, 388, 389) discusses the principle as thus 
stated, and agrees to it. That a partner occupies a fiduciary posi- 
tion with regard to his copartners and the funds of the firm, and 
will not be permitted to make a personal profit out of the use of 
such funds, is, I think, clearly established: 1 Lindl. Partn. (2d. 
Amer. Ed.), 303; Featherstonhaugh vs. Fenwick, 17 Ves., 298; An- 
derson vs. Lemon, 8 N. Y., 236; Mitchell vs. Reed, 61 N. 
Y., 123; Riddle vs. Whitehill, 145 U. S., 621. Although part- 
ners do not, in the strict sense of the term, occupy the position 
of trustees towards each other and towards the firm funds, yet the 
position is one of a fiduciary nature, calling for the maintenance 
and exercise of the greatest good faith between them. Such a 
relationship authorizes the sume remedy on behalf of the wronged 
partner as would exist against a trustee, strictly so called, on behalf 
of a cestui que trust: Per Jessel, M. R., in Re Hallett’s Estate, 13 
Ch. Div., 696, 712. While legally incorrect to describe the fraudu- 
lent abstractions made by Gilman of the funds of the firm as em- 
bezzlements, the description is harmless. It was a monstrous 
and gross breach of the duty he owed the firm, and the right of 
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the firm to follow the funds is not affected because the act could 
not be regarded in law as an embezzlement. The right to follow 
the funds springs from the fiduciary nature of Gilman’s position 
with regard to them. These general positions are not really de- 
nied by the defendant. It is claimed, however, that the tracing and 
identification of the funds have not been sufficiently proved in fact, 
and it is also urged that there has been an actual mingling of firm 
funds with the private funds of Gilman in the purchase and main- 
tenance of the policies. I have looked carefully through the evi- 
dence upon these questions of fact, and I think the findings of the 
referee are fully sustained, and that no exception can prevail on 
such grounds. If these preliminary questions be decided against 
him, the counsel for defendant then urges that the rule clearly is, 
ifthe trust fund has become mingled with money or property of the 
trustees or others, equity impresses the proceeds with a trust to an 
amount equal to the original trust fund and interest, and will go no 
further. He then claims that the firm funds which went to the pur- 
chase of the policies and the payment of the annual premiums were 
mingled with the property right of the wife, called her “insurable 
interest” in her husband’s life, and so the policies were not wholly 
the result of the use of those firm funds, and therefore the plaintiff 
can have only a lien on the policies or the moneys arising from their 
payment, to the amount of the premiums paid with the firm funds, 
and the interest thereon. This is really the chief question in the 
case. 

Where moneys have been misapplied, and have been used as a 
portion of a larger amount, which has been invested in other 
property, the property thus acquired does not, as a whole, belong 
to the owner of the moneys misapplied. It does not belong to him 
because it has not been purchased or acquired wholly with his 
money or funds, and hence it is that such property is held charged 
with a lien at least to the amount of the trust funds invested in it. 
It is not necessary to here decide it, because we take another view 
of the facts, but I am not at all prepared to admit that under no 
circumstances is the cestui que trust entitled to recover back any- 
thing more than the amount of his property and interest, where 
there has been a mingling of funds. In case the trustee took 
a thousand dollars of trust funds and five hundred of his own, 
and purchased property, which advanced in value to twice its 
original sum, I have seen no case where the point has been deter- 
mined that the whole increased value belongs to the trustee, and 
that only the original sum wrongfully taken, and interest, can be 
given to the cestui que trust, although it was by reason of the 





646 Court of Appeals of New York. | Sept., 


wrongful use of the trust funds that the trustee was enabled to 
realize such value. If, in such case, the cestui que trust were 
not allowed to at least participate proportionately in this in- 
creased value, it would appear to be a violation ofthe principle that 
the trustee cannot ever be permitted to make a profit out of the use 
of the trust funds. It seems to me to be a case for the application 
of the doctrine that the parties became co-owners of the property 
at the option of the cestui que trust, in the proportion which their 
various contributions bore to the sum total invested. In this case, 
however, the defendant is enabled to claim a mingling of funds and 
property only by treating the right of a wife to insure the life of her 
husband for her benefit as a species of property which has been 
mingled with the funds of the firm, the result of the combination 
being the procurement of the policies. 

We do not regard this right as property in any such light as to 
bring the case within the principle of the authorities upon the 
subject of a mingling of funds in the purchase or acquisition 
of other property. The right of a wife to insure the life of her hus- 
band for her own benefit is not property. It is more in the nature 
of a power or a privilege to make a valid contract. It is a status and 
not a property right. The common law upon motives of public 
policy held that there must be what was termed an “insurable in- 
terest” in the life which was insured, or else the policy was a dan- 
gerous kind of a wager, ‘and therefore void. To take a policy out 
of such a class it was necessary to show that the insured had some 
interest in the continuance of the life of the cestui que vie. Who 
had such an interest as to give a right of insurance was frequently 
a matter of some discussion and of possible doubt. It may not even 
now perhaps be said that the precise nature, character, and extent 
of the interest in another’s life, which shall render that life insur- 
able, have been formally and plainly laid down. It is said by the 
Federal Supreme Court that one essential is that the policy shall be 
obtained in good faith, and not for the purpose of speculating upon 
the hazard of a life in which the insured has no interest: Insurance 
Co. vs. Schaefer, 94 U. S., 457, 460. An interest which is insurable 
must be an interest in favor of the continuance of the life, and not 
an interest in its loss or destruction. If any person could be 
thought to have an interest in the continuance of the life of another 
it would be a wife in the life of her husband. Judge Allen, in 
Baker vs. Insurance Co. (43 N. Y., 283), regarded the question as 
decided that a wife had at common law an insurable interest in 
the life of her husband. Judge Andrews held to the same effect 
in Brummer vs. Cohn (86 N. Y., 11, 14). These cases favor the view 





1893.] Holmes vs. Gilman et al. 647 


that the statutes upon the subject of the insurance of the husband’s 
life in favor of his wife, while it regulates, does not create, the right. 
I do not intimate that, if the statute created the right, it would in 
any way alter its nature. That such a policy was valid at common 
law simply makes it clearer that it is the nature of the relationship 
between man and wife that makes the policy valid, and relieves it 
from the objection that itis a wager policy. That relationship is 
not property in any fair sense of the term. It creates an insur- 
able interest in the life of another, of a nature the same as a 
parent has in a child ora child in a parent; that is, an interest 
in the preservation of the life, and not in its destruction. Being so 
cireumstanced, a policy of insurance upon such life is not a wager 
policy, and is therefore a valid policy. It is the same question, but 
it may perhaps appear a little clearer when it is asked whether the 
power or privilege of a parent or child or creditor to insure the life 
of his parent or child or debtor is property. A man has an insur- 
able interest in his own life. If he take trust funds and procure 
such insurance, has he thereby mingled those funds with other 
property, i. e., with his right to insure his own life? And can it be 
said that the policy is the product of such mingled funds and prop- 
erty, so that nothing but the original amount of the trust funds 
and interest can be recovered back from the estate? The fact is 
apparent that a policy of insurance upon a life is not a policy of in- 
demnity. The sum named in the policy is to be paid when the 
insured life has ceased, no matter how really valueless such life may 
have in the meantime become. The power of the wife to procure 
insurance is not in the least unfavorably affected by the fact that 
insurance in her favor has already been secured. As was said by 
Shaw, C. J., in Loomis vs. Insurance Co. (6 Gray, 396), the amount 
of the insurance is immaterial. The premium is computed, upon 
the law of averages, to be the exact equivalent for the risk. So, if 
insurance had been taken out by the husband on his life in the wife’s 
name, she could herself take out more upon just as favorable terms, 
and just as expeditiously as if none had been taken. No one com- 
pany might desire to go above a certain amount upon any one risk, 
but the ability to procure further insurance is practically unre- 
strained. The wife has therefore suffered no loss by the original 
procurement of this insurance, and its subsequent maintenance un- 
known to her, so long as the premiums have not been paid with her 
moneys or in any way from her estate. In other words, her prop- 
erty has not been used for any purpose. Her power to obtain 
valid insurance upon his life remained wholly unimpaired and un- 
affected by the insurance already obtained. The fact that she had 
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what is termed an “insurable interest” was only material for the 
purpose of upholding the validity of the insurance in question. I 
cannot see how it can be regarded as property in any event. That 
a life-insurance policy has not the features of a contract of indem- 
nity, and is not such a contract, has been unquestioned for a number 
of years: Rawls vs. Insurance Co., 27 N. Y., 282; Olmstead vs. 
Keyes, 85 N. Y., 593. 

The case of these policies is very much like that in Baker vs. In- 
surance Co., supra, where Judge Allen said the insurance was 
effected by the husband for the benefit of his wife, and as a provi- 
sion for her in case of his death. It was therefore stated that the 
case would not be changed if the policy were regarded as having 
been procured by the wife, because the husband was in truth the 
actor, and represented the wife, and she, in claiming the benefits of 
the policy, necessarily ratified and confirmed the compact as it 
was made, and with all its terms and conditions. Therefore this 
case is to be looked at with reference to the fact that every 
dollar of the moneys which procured and maintained these poli- 
cies in existence belonged to the firm represented by the plain- 
tiff, and that Gilman had no more right to invest or use these 
funds in the manner he did than would any third person who had 
procured them without any right or title. It has been said that the 
husband, when he procures an insurance for his wife’s benefit, acts 
as her agent, or represents her, and that she has a vested interest 
in the policies the moment they are delivered by force of the statute 
permitting them to be made in this form: Whitehead vs. Insurance 
Co., 102 N. Y., 148. This is doubtless true in the case of the hus- 
band procuring the insurance with funds which belong to him or to 
his wife, but where the premiums are paid with moneys which in 
truth do not belong to him, and which the husband misapplies in 
so paying, and by which he violates his obligation to the true owner 
of the moneys thus used, the wife in such case must claim the pol- 
icy subject to the means by which the husband procured it, and she 
must adopt all his methods. The moneys in the hands of the com- 
pany could not be recovered back by the cestui que trust if received 
by the company in good faith, because it would stand in the posi- 
tion of a bona fide purchaser, yet the policy itself would stand as 
the representative of these trust moneys, and the right of the wife 
would be to that extent subordinate. This principle has, in effect, 
been decided in New Jersey in the case of Shaler vs. Trowbridge, 
(28 N. J. Eq., 595). It was there held, upon almost identical facts, 
that there was no public policy which favored the wife at the ex- 
pense of the principle that trust funds could be followed, and that 
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no profit could in any way arise in favor of the trustee who used 
them. It also held that the wife could not be permitted to avail 
herself of the proceeds of policies paid for by her husband with 
trust funds. It is true, in that case the policies were originally 
taken out in the name of the husband, and subsequently made 
payable to the wife, and it is urged that there is a differ- 
ence in the two cases, because in the New Jersey case it was the 
husband’s insurable interest which was insured, and then assigned, 
and that in this case it is the wife’s interest which was originally in- 
sured; but we hold, upon the facts in this case, that the taking out 
of the policies in the name of the wife does not alter the principle 
as to trust funds. The cestui que trust is entitled to follow his 
funds, and to take the moneys or the policy at his option. 

The case of Bank vs. Hume (128 U. §., 195) is not in point. The 
moneys there used were in truth the property of the husband, al- 
though he was insolvent, and he used some of his property to pur- 
chase insurance for the benefit of his wife and children. The 
supreme court held that a policy of insurance taken out by the hus- 
band in the name and for the benefit of the wife made the contract 
a contract with the wife, and that, even though the premiums were 
paid by the insolvent husband, with moneys which, or some part of 
which, ought to have been used for the payment of his debts, yet, if 
there were no fraud as between the wife and the company, the wife 
could hold the policy as against the creditors of the husband, ex- 
cept the amount which had been wrongfully used in the payment 
of premiums. If the amount of the husband’s estate used to pay 
premiums were no more than reasonable and moderate under the 
circumstances, it was further held that the creditors could not re- 
cover back the moneys so paid for them, although the husband 
was, at the time of their payment, insolvent. It was said the in- 
terest insured did not belong to the husband or his creditors ; 
that the contracts were not payable to the husband, his repre- 
sentatives, or his creditors; that no fraud on the part of the wife, 
the children, or the insurance company was shown or pretended; 
and that there was no gift or transfer of the debtor’s property, un- 
less the amounts paid for premiums were to be held as excessive. 
That is a very different case from the one under consideration. It 
was no trust fund (within the meaning of that term when used to 
authorize the following thereof) which went to pay for the policy 
in that case. The moneys belonged to and were the property of 
the husband. They might, under certain circumstances, be reached 
in proceedings after judgment and return of execution, but the 
title was in the husband, and he used his own property to procure 
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the insurance. Having done so, the policy thus procured be- 
came a contract with the wife, and her insurable interest in her hus- 
band’s life was thus made effectual. The creditors could not follow 
the moneys into other property, and demand such property. No 
principle of following trust funds was involved. 

In this case, however, there is the fact which alters and colors the 
whole transaction, and is fundamental and controlling in its nature, 
and that fact is that the moneys which procured the insurance were 
trust moneys, and, although invested in the policies, they were sub- 
ject at the very moment of such investment to the right of the owner 
of the funds to follow them into whatever change of form they 
might assume, and to claim the thing into which they were changed 
as if it were the original fund. In the case in the Federal Court the 
whole matter was discussed with reference to the violation of the 
statute of Connecticut, based upon the statute of Elizabeth (13 
Eliz., c. 5) prohibiting the transfer of the property of an individual 
in fraud of his creditors. We have a statute to the same effect (2 
Rev. St.,p. 137, § 1). The learned chief justice said that the statute 
was passed to prevent debtors from dealing with their property to 
the prejudice of their creditors, but dealing with that which credi- 
tors irrespective of such dealing could not have touched was within 
neither the letter nor the spirit of the statute. This was spoken of 
the insurable interest of the wife, and it was spoken in regard to 
creditors as that term is generally used. In this case it is not in the 
simple character of a creditor of Mr. Gilman, or of the defendant, 
Mrs. Gilman, that the plaintiff asks relief. He seeks the aid of a 
court of equity to enable him, in the character of a cestui que trust, 
to follow his property which was wrongfully converted by one bear- 
ing towards him the obligations of a trustee, and by such trustee 
invested in these policies, and such cestui que trust now asks, in 
substance, for his own property, or for the property into which 
his trust funds were wrongfully converted; and we think he has 
the right to recover the property which represents and stands in 
the place of the original trust fund. The case in the Federal Court 
is not at all parallel, and is, therefore, no authority against our con- 
tention. Whether at common law or under the provisions of our 
statute the procurement of policies of insurance in the wife’s name, 
under the facts developed in this case, does not prevent the cestui 
que trust from following and claiming the trust funds or their pro- 
ceeds, if the proceeds of these policies had been greater than the 
whole amount of the indebtedness of the husband to the cestui que 
trust, arising out of the husband’s breach of trust, we do not decide 
what might in equity be the different rights of the wife and such 
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cestui que trust in the balance, or whether any different rule could 
be logically applied. The husband in this case converted over 
$200,000 of what stood in the nature of a trust fund, and the plain- 
tiff recovers only a little over one-fourth thereof in-case the judg- 
ment on the referee’s report be affirmed. We simply decide the 
case now before us. As to other questions discussed in the defen- 
dant’s brief, we have carefully considered them, and we taink there 
was no error in the result arrived at by the referee. The order of 
the general term is therefore reversed, and the judgment entered 
upon the report of the referee is affirmed, with costs to the plaintiff 
at general term and in this court. All concur. 
Judgment accordingly. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH CIRCUIT. 


GREENWICH INS CO. 
vs. 


WATERMAN kt AL.* 


If there is a well-defined local usage by which local agents of foreign com- 
panies can make binding preliminary contracts, a foreign company is 
charged with the knowledge of it, and the establishment of an agent gives 
him apparent authority to so bind it, regardless of private instructions. 

But such usage must be uniform, notorious, and well defined. Opinions on 
what an agent’s authority should be is not evidence of such usage, and 
in the absence of such evidence the question should not be submitted to 
the jury. 

Evidence that the agent had authority to accept premiums, and acted in 
adjustments, bound as to cargoes, took charge of wrecking expeditions, 
and received proofs of loss and notices of abandonment, was not evi- 
dence of authority to bind on vessels where his lack of authority to issue 
full policies was known. 

Where the application forwarded by the local agent to the general agent for 
acceptance is not the same as the original, the minds of the parties did 
not meet. 


Statement of facts by Tarr, C. J. 

This was a writ of error to a judgment of the Cireuit Court for 
the Eastern District of Michigan in favor of Cameron D. Waterman 
and Joshua W. Waterman against the Greenwich Insurance Com- 
pany for $5,475. The action was on an agreement by defendant to 
insure plaintiffs against loss or damage by fire to an amount not 
exceeding $5,000 on the steamer Chenango, in consideration of a 


*Decision rendered, March 30, 1893. 
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premium of $50, to be paid by plaintiffs when requested, the risk 

to attach from the 10th of April, 1890, at noon. On the 11th of 

April, 1890, the steamer Chenango caught fire, burned, and became 

a total loss, whereby, as plaintiffs claimed, the defendant became 
. liable for the full amount of the insurance. 

The defendant pleaded the general issue, and the case was heard 
before a jury. On the trial the plaintiffs introduced evidence to 
show that a verbal contract of insurance was made between their 
agent, Ralph, and Dickinson, the agent of the insurance company, 
the risk to attach from the 10th of April, the day of making the 
contract. The evidence of the defendant tended to show that 
Ralph had applied for insurance to date not from the 10th of April, 
but from the 20th of that month; that Dickinson had no authority 
to make a binding contract of insurance for the company, and had 
forwarded an application, written out by himself, fixing the date for 
the risk to attach on the 20th of April, and that a policy had issued 
in accordance with this application. The issues on the trial were— 
First, as to the agreement between Ralph and Dickinson; and, 
second, as to Dickinson’s authority in representing the company. 
On both these issues, the jury found for the plaintiffs. 

Dickinson was a clerk for Eber Ward, and was the general man- 
ager of his insurance business, and it was not denied by defendant 
that he had the same authority that Ward had to represent the 
company. Ward was a local agent of the Greenwich Insurance 
Company at Detroit, and did a general hull and cargo marine 
insurance business. He had no written commission. The limits of 
his authority were fixed by the course of business between him and 
the general agent of the company, Flint, at Buffalo. He never 
issued policies of insurance on vessels. He was furnished with 
certificates of insurance with which to insure cargoes. His course 
of business in insuring vessels was to receive a verbal application 
from the vessel owner or his agent, and then himself fill outa 
written application, and forward it to the general agent at Buffalo, 
receiving in return the policy filled out in accordance with the 
application. Ralph, the plaintiff's agent, knew that Ward had no 
authority to issue policies on vessels, or what are called “hull 
policies.” It was undisputed that no local agents at Detroit of 
foreign insurance companies had authority to issue hull policies, 
and that the usual course of business was like that just described 
in Ward’s case. When a policy was sent to Ward in response to 
an application, he would deliver it, with a premium note, to the 
insured. The premium note would be sent to the general agent, 
and returned to Ward for collection, when due. Proofs of loss 
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under marine policies had been served on Ward without objection 
by the company, and so, too, had notices of abandonment. He was 
the agent of the company named by its secretary to receive service 
of process in Michigan, as required under the Michigan law. He 
testified that it was the distinct understanding between him and the 
predecessor of Flint in the general agency at Buffalo that he should 
have no power to make a binding contract of insurance for the 
company on vessels. It was the custom of vessel owners at the lake 
ports to delay taking out their insurance until their vessels were 
ready to sail on their first trips, in order to get the benefit of a re- 
duction in rates, which not infrequently took place about that time. 
It was contended on behalf of the plaintiffs below that, because of 
this condition in the insurance business, a well-defined usage had 
become established by which the local agents of foreign companies 
were understood to have authority to bind their companies by pre- 
liminary contracts of insurance from the date of the application, 
when the applicant desired the risk to attach from that day. 

The evidence chiefly relied on to prove the usage was that of 
Ralph, the agent of the plaintiffs. Another witness, Adams, also 
testified on the subject, but Ralph’s evidence was much fuller, and 
less confused. Ralph’s examination upon the subject was as follows: 
Questions by counsel for plaintiff: “Question. Is there any well- 
known usage among insurance men and owners of vessels on the 
lake ports as to when a risk for which a verbal application is made 
to be covered by a policy, afterwards to be issued, takes effect or 
attaches? Answer. Yes, sir; there is a very well-defined usage in 
regard to that. Q. And under that usage, or in pursuance of that 
usage, when does a risk of that character attach? A. At once, on 
the application being made to the agent, or we would not have any 
safety in doing business. Cross-examination: Q. I suppose you 
mean by that, Mr. Ralph, that it depends upon the agreement 
made, does it not? For instance, if you ask to have a policy 
attached on the 20th of April, and make the application on the Ist, 
it would not attach on the 1st of April. There is no usage of that 
kind, is there? A. No, sir; it would not attach on the Ist. Q. 
That all there is about the usage is that it is a matter of arrange- 
ment at the time the application is made, is it not? A. Yes, sir. 
If you want both to attach at once, we would consider it attached, 
if we made the application to the agent. Q. If the agreement is 
made? A. If I wanted insurance to-day, I would go to the agent 
and tell him and make my application, and I should consider under 
the usage— Q. Is there anything more to that usage than the fact, 
where you apply to the agent, that some time afterwards a policy is 
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returned, which takes effect in accordance with your application? 
A. Yes, sir. Q. That is all there is to it? A. Yes, sir; about, Q. 
And, so far as you know, no question has ever arisen in reference 
to it? It would not naturally arise unless there was a loss? A. 
Yes, sir. Q. So that the question as to whether the authority of the 
agents differ has never been involved in any of the cases that you 
refer to, so far as you know, has it? A. No, sir. Q. You have no 
doubt that there is a difference in the authority of agents, have you? 
For instance, that some have the power to accept risks themselves, 
without communicating with the company, while others do not? 
You know that from your business experience, do you not? A. 
Well, I consider when a man takes a risk, that binds the company. 
Q. Don’t you know that there are conditions as between agencies 
that some agents are authorized expressly to bind tue company, 
while others are not? A. I haven’t had experience in other office 
but my own; that is, writing anybody else’s policies. Q. You 
don’t know anything about any other agencies? A. I don’t know 
what their agreement is especially. Q. Or what their authority is? 
A. I know they are agents of the company. Q. You know they 
take applications? A. Yes, sir. Q. And upon applications taken 
by them the company subsequently, as a rule, writes policies in 
accordance with the application? A. Some are written in the local 
offices. Q. Do you know ofany marine insurance company in Detroit 
that writes policies? A. Yes, sir. Q. Who? A. The Detroit Fire 
& Marine, and Michigan. Q. Do you know of any foreign insurance 
company that writes policies here in its office in Detroit? A. What 
do you mean,—hull policies, or marine policies? Q. Hull policies. 
A. No; I don’t know of an agent that writes hull policies here. Q. 
So far as you know, it is the invariable rule for the application to 
go to the local agent for delivery? A. Yes, sir; for huli policies. 
Q. It is the invariable rule for the application to go to the general 
agent of the company through the local agent,—for the general 
agent of the company, upon that application, to write the policy and 
send it to the local agent for delivery? A. On hulls themselves, I 
think that it is perhaps so. Q. So far as you know, that is the in- 
variable rule? A. So far as it applies to Detroit.” 


Dicxixson, Tourser & Stevenson, for Plaintiff in Error. 
F. H. Canrietp (Levi T. Griffin, of counsel), for Defendants in 
Error. 
Tarr, C. J. (after stating the facts.) 
By their verdict the jury found that Ralph and Dickinson stipu- 
lated that the risk should attach from the 10th of April. The 
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finding was based on sufficient evidence after a fair submission of 
the issue to the jury, and cannot be reviewed in this court. 

The main controversy here is on the question of Ward’s authority 
to bind the company by a preliminary and verbal contract of insur- 
ance. The court below, in effect, charged the jury that, if there 
was a well-defined usage by which local agents of foreign insurance 
companies could make binding contracts on applications for insur- 
ance to attach the same day, Ward could bind the company accord- 
ingly, whatever his private instructions. 

We are of opinion that the charge of the court on this point as a 
proposition of law was sound. 

If such a definite usage in respect to local agents of foreign insur- 
ance companies had been proven, the Greenwich Insurance Com- 
pany would have been charged with notice of it, and by establishing 
Ward asits local agent the company would have given him apparent 
authority to bind it in accordance with that usage, if reasonable: 
Goodenow vs. Tyler, 7 Mass., 31 ; Fisher vs. Sargent, 10 Cush., 250; 
Graves vs. Legg, 2 Hurl. & N., 210; Mechem, Ag., § 281. 

The evidence discloses that the Greenwich Insurance Company 
had been doing a marine insurance business in Detroit for 10 years 
at least, and it could be fairly presumed that the company was 
familiar with any local usage obtaining there in the insurance 
business. 

If, as testified by several witnesses, millions of dollars of insur- 
ance were placed on the day of sailing, it would be extraordinary 
if vessel owners would consent to an arrangement by which no in- 
surance should be binding on their vessels until time enough had 
elapsed after the day of sailing for their applications to be forwarded 
to the general agents of the insurance companies at distant points, 
and by them approved, with the arbitrary right thus secured to the 
insurance companies, in case of a loss meantime, to reject the appli- 
cation. A usage by which local agents could make binding prelim- 
inary contracts for the company would seem to us, therefore, to be 
reasonable. 

It does not necessarily show that a local agent has no authority 
to make preliminary binding contracts of insurance that he is with- 
out power to issue policies: 1 Wood, Ins., 25 ; Hardwick vs. Insur- 
ance Co., 20 Or., 547. But it would seem that a known want of 
authority to issue policies of insurance would put the applicant 
for insurance on inquiry as to whether the agent had authority to 
bind the company by a preliminary contract. The necessity for 
binding contracts from the date of the application, in view of the 
condition of the insurance business at Detroit, is quite apparent, 
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and it is probably said with truth that no foreign insurance com- 
pany could do business there unless it made some arrangement to 
effect binding insurance from the date of the application. This 
suggestion is met on behalf of the insurance company by evidence 
that, in case where application was made to its local agents for 
insurance to attach on the day of the application, they were in- 
structed to telegraph the applications to the general agent at 
Buffalo, and receive by wire authority from him to accept the risk 
on behalf of the company. This course of business between the 
Greenwich Insurance Company and its local agents would not, of 
course, exempt that company from the operation of a local usage 
enabling agents to make binding contracts, unless the person deal- 
ing with this agent had knowledge of his authority. 

The difficulty we have in supporting the judgment below is not 
in the theory of the court’s charge on this branch of the case, but 
in the insufficiency of the evidence to show the local usage relied on 
by the plaintiffs. It is weil settled that a usage or custom, to affect 
the construction of contracts, or to extend the apparent authority 
of agents beyond their actual authority, must be uniform, notorious, 
and well defined: Black vs. Ashley, 80 Mich., 99; Reynolds vs. 
Insi1rance Co., 36 Mich., 131: Schurr vs. Savigny, 85 Mich., 149; 
Stringfield vs. Vivian, 33 Mich., 681; Lamb vs. Henderson, 63 
Mich., 302; Bowling vs. Harrison, 6 How., 248; U. S. vs. Buchanan, 
8 How., 83. 

The evidence of usage shown in the record is not at all satisfac- 
tory, and does not fulfill the requirements above named. In answer 
to a leading question, Ralph does say that there was a well-defined 
usage in Detroit that applications for insurance to take effect at 
once, if accepted by local agents, bound the company; but his 
cross-examination clearly discloses that his evidence is based rather 
on his opinion of what the local agent’s authority ought to be than 
the knowledge that the existence of such authority was recognized, 
notoriously and uniformly, in Detroit. He virtually admits that his 
knowledge of agents’ authority is largely confined to his own office. 
His opinion of the usage is based on the fact that when an applica- 
tion is filed for insurance to date from the day of the application, a 
policy is subsequently returned to the applicant dated accordingly. 
It has been held that such action by the company is not a recogni- 
tion of the right of the local agent to bind the company by a pre- 
liminary contract, unless it has been brought home to the company 
that before issuing the policy the agent has attempted so to do: 
Morse vs. Insurance Co., 21 Minn., 407. Without expressing an 
opinion upon the correctness of this view, it is sufficient to say that 
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in the case at bar the evidence that the local agent telegraphed ap- 
plications for immediate insurance completely removes the ground 
for contending that the Greenwich Company, by dating its policy 
back to the date of the application and evidencing a contract from 
that time, recognized the power of its local agent to make it. Itis 
entirely consistent with all of Ralph’s testimony that all local agents 
in Detroit telegraph for authority to accept risks to attach at once. 
We do not mean to say that even such a course of business, if not 
known to the public, would exempt companies pursuing it from the 
effect of local usage upon the apparent authority of their agents, if 
the usage were proven. Nor do we deny that a usage may be 
established by the uncontradicted evidence of one witness when he 
is explicit as to its duration, certainty, and notoriety (Robinson vs. 
U. S., 18 Wall., 363), but we do not find any such explicit statements 
in Ralph’s evidence. Adams's testimony as to the usage is even less 
decided. Whether a usage exists is for the jury on conflicting 
evidence; but, before the jury can be allowed to consider the ques- 
tion, there must be some evidence tending to establish a well- 
defined usage, uniform and notorious. There was no evidence of 
this kind in this case. The question of usage should not have been 
submitted to the jury. The court erred in so doing, and error has 
been properly assigned, on exception duly taken. The error was 
prejudicial. Without the proof of the usage claimed, there was no 
evidence that Ward had actual or apparent authority to make the 
contract sued on. 

It is clear that he had no actual authority to make binding con- 
tracts of insurance on vessels. From the circumstances that he 
received premiums; that he acted for the company in the adjustment 
of losses; that he did bind the company as to cargoes; that he may 
have taken charge of wrecking expeditions; that he received proofs 
of loss for the company; and that he received notices of abandon- 
ment without objection by the company, Ralph had no right to infer 
that he had authority to bind the company as to vessels when Ralph 
knew that he had no authority to issue hull policies, but that such 
policies were issued by the general agent of the company on an 
application forwarded by him. 

The argument is pressed upon us that, even if Ward had no 
authority to bind the company to hull insurance, he had authority 
to agree upon applications to be submitted for acceptance by the 
general agent, and that the general agent, by accepting the appli- 
cation he actually submitted for acceptance, in fact accepted the 
application he ought to have submitted. This, it seems to us, is a 


non sequitur. The minds required in this case to meet in order 
VoL. XXIL—42, 
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that a contract should be made were those of the applicant and the 
general agent. If the proposition of the former was never sub- 
mitted to the latter, how could their minds have met? Whether, 
when an insurance company holds an agent out as the proper per- 
son to receive and forward applications, and an application which 
would have been accepted is negligently altered by the agent of the 
company, so that, when accepted, it does not cover a loss which 
would have been covered had the application been properly for- 
warded, the insurance company can be held liable for the injury 
thus occurring through the negligence of its agent, is a question 
not presented on the record before us, because the declaration in 
the court below was on a contract toinsure. A similar question is 
suggested by Senator Colden in the case of Perkins vs. Insurance 
Co. (4 Cow., 645, 664), and is answered in the affirmative. We ex- 
press no opinion on the point. 

Numerous errors—64 in all—were assigned. Many of them were 
based on rulings wholly within the discretion of the court, and 
others were frivolous, because plainly without prejudice. It has 
been necessary for us to consider but one of them in the view we 
have taken of the case, but we allude to their number and character 
to deprecate a practice which so largely and uselessly increases 
both the costs and the labors of the court. 

The judgment of the court below will be reversed, with instruc- 
tions to order a new trial, the costs of the error proceedings to 
abide the event of a new trial. 

Hammonp, J. 

I concur in this reversal, but am not quite willing to assent to 
what seems to me a too broad proposition as to the force of local 
usage or custom. The opinion of this court and the charge below, 
in my judgment, overlook the essential element of acquiescence in 
the custom, express or implied. A local usage may, and often does, 
bind a party to a contract against his will; but this is not because 
he cannot free himself of the custom, but because he has not done 
so in the given case. Custom has not the force of a statute or other 
established law in the sense that it requires an act of legislation to 
rid one’s self of it. The insurance company may, if it chooses, 
refuse to do business according to the custom, and act outside of 
it; nor is it necessary that it shall bring home a knowledge to every 
customer that it is doing this in every instance. It will be pre- 
sumed that it is doing business according to the usage, until the 
contrary appears, undoubtedly; and even where it has established 
its own course of dealing, contrary to the general usage, it may, in 
particular instances, by acquiescence or the peculiar circumstances, 
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bind itself according to the custom, or, rather, be held to have done 
so; but this is not the broad proposition of the opinion of the court 
“that, if there was a well-defined usage, by which local agents of 
foreign insurance companies could make binding contracts on 
application for insurance to attach the same day, Ward could bind 
the company accordingly, whatever his private instructions.” 

This seems to me a denial to the company of the indisputable 
right to make contracts according to its will, contrary to the usage. 
If the company’s instructions were “ private” in the sense that they 
were concealed, except when displayed as occasion might require 
to avoid a risk, while otherwise the usage was followed, the usage 
would prevail unless the instructions had been brought home to the 
applicant ; but this would be because of the concealment, or be- 
cause, we should rather say, of the fact that the company had ac- 
quiesced in the usage instead of discarding it, as it had proposed 
or pretended to do. The company cannot take the benefits of the 
usage, and yet spring its instructions, either public or private, when 
they serve to avoid the particular risk. But if in good faith and in 
fact it does business in its own way, contrary to ihe usage, it is the 
business of the applicant, in that case as in others, to inform himself 
of the authority of the agent. and he cannot rely on the general 
usage if the company had not conformed to it, but set up against 
it, albeit he may have been ignorant of the fact that the company 
had so discarded the usage. It all depends upon the conduct of 
the company and its agents, and the question of fact is whether it 
has substantially followed the custom, or has substantially es- 
tablished a different course of dealing and business habit of its 
own. This particular applicant may show that it has followed the 
custom, more or less, and the company may show that it has not. 
If, in the especial relation of its habit to him, the circumstances 
fairly show that the company has acquiesced in the custom, it will 
be bound by it; but if the circumstances show that the company 
has a special custom of its own, and in dealing with this applicant 
has done nothing to bind it to the general custom of other compa- 
nies, or to. mislead him to his injury, the operation of the general 
custom cannot force upon it a contract it did not make, or which 
was in violation of its instructions to its agent. If, unfortunately, 
the applicant assumes that this particular company is doing business 
according to the general custom, when it is not in fact doing so, 
the misfortune is his, and not the company’s. 

If the opinion of the court is to be construed, as I fear it may be, 
to go further than I have indicated as a correct view of the law, I 
cannot assent to it. On the new trial which we have directed I 
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think the jury should be instructed to decide whether the insurance 
company acquiesced in the custom, or did business in another way; 
and, if the latter, whether, notwithstanding that fact, it dealt with 
the plaintiff below so as to mislead him into the belief that it was 
taking his risk under the general custom, and contrary to its own 
habit of doing business. If he was not so misled, he cannot have 
the benefit of an insurance which he unfortunately assumed that he 
had provided upon the notion that all companies were following 
the ordinary usage, while the fact was this company was not.. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


SMALL 
vs. 


WESTCHESTER FIRE INS. CO.* 


The policy was on personal property, and provided that it should be void in 
case the title became involved in litigation without consent indorsed. 
The property and policy were assigned to a bank, and consent indorsed 
to the assignment. A judgment creditor’s bill was brought against in- 
sured, and the bank made a party and decreed to hold the property in 
trust for the plaintiff. After the suit, but before final decree, the prop- 
erty was burned. 

Held, that consent to the transfer of the policy was consent to the transfer of 
the property, and the creditor’s bill did not involve either title or posses- 
sion within the meaning of the policy. The object of the bill was to 
fasten a specific lien. 

Held, that the institution and pendency of a suit by creditors of the insured 
against him and the bank, where no receiver was appointed until after 
the loss, was not a change of title or possession within the policy. 

Held, that a provision that the policy should be void if the title became in- 
volved in litigation is not against public policy. 

A foreign company will be presumed to have complied with the state require- 
ments in the absence of anything to the contrary, in an action brought in 
the Federal court, and the policy will be construed according to the re- 
quirements of such statutes. 

Where the statute prescribes that any policy limitation of the time for bring- 
ing suit, if less than three years, shall be void, such statute will be en- 
forced; and an agreement that if suit be brought after one year, it shall 
be conclusive evidence against the validity of the claim, is a violation of 
the statute. 


Harris & Carxins, for Plaintiff. 
Finca & Fincu, for Defendant. 


*Decision rendered, August 6, 1892. 
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Baker, D. J. 

The complaint is upon a policy of fire insurance. On the 4th day 
of December, 1882, the defendant executed to Henry Fitch, of 
Lawrenceburgh, Ind., a policy for one year, which is copied in the 
complaint, insuring against loss or damage by fire, to the amount 
of $2,000, certain piles and stacks of lumber owned by Fitch, and 
situated in his yards at Lawrenceburgh. The policy was assigned 
on the 2d day of August, 1883, by Fitch to the City National Bank 
of Lawrenceburgh, to which the defendant gave its consent by 
written indorsement on the policy. On the 14th day of November, 
1883, the lumber so insured, being of the value of $20,000, was de- 
stroyed by fire, and due proof of loss was made. The defendant 
answered in five paragraphs, consisting of a general denial and 
four special paragraphs. The plaintiff demurred to the 2d, 3d, and 
5th paragraphs of answer. 

1. The second paragraph of answer alleges, in substance, that it 
is provided by the policy in suit that “it shall be void if the title 
or possession ” of the property insured “be now or hereafter be- 
come involved in litigation;” that after the issuance of said policy, 
and before the loss herein sued for, the title and possession of the 
property insured became involved in litigation, as stated; that dur- 
ing the year 1883, and after August 2d of.that year, the First Na- 
tional Bank of Indianapolis, Ind., and many others, recovered judg- 
ment in the Dearborn Circuit Court in this district against Henry 
Fitch for large sums of money, and took out writs of execution, 
which, on the day of September, 1883, came to the hands of 
the sheriff of said county; that thereupon said First National Bank 
and others filed a creditor’s bill in said Dearborn Circuit Court, 
against Henry Fitch and the City National Bank of Lawrenceburgh, 
showing that Fitch, at and about the 2d day of August, 1883, had 
transferred all of his property to the City National Bank fraudu- 
lently, without consideration, and with intent to cheat, hinder, and 
delay his creditors, of which intent the said bank had full notice 
and knowledge; that such proceedings were had that said City 
National Bank and said Fitch and the other defendants to said action 
appeared and filed answers putting said questions in issue, and the 
cause came on for trial at the next ensuing term of the Ripley Cir- 
cuit Court, into which the cause had been removed, and the court 
found the facts in said bill to be true, and held that the property 
should be held by the bank in trust for the creditors of said Fitch. 

The second paragraph is predicated on the exceptional clause in 
the policy, to wit:— 
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This policy shall become void unless consent in writing is indorsed by the 
company hereon in each of the following instances, viz.: (1) If * * * 
the title or possession be now, or hereafter become, involved in litigation. 

The policy, and the property insured thereby, were transferred by 
Fitch to the bank on the 2d day of August, 1883, and the company 
gave its consent in writing to the transfer of the policy. The trans- 
fer of the policy was notice to the company of the transfer of the 
property. By its consent to the transfer of the policy, it impliedly 
consented to the transfer of the property. The transfer, though 
fraudulent as to creditors, was good as between Fitchand the bank. 
Fitch’s creditors, having recovered judgments at law which they 
could not collect, filed a creditor’s bill against him and the bank, 
which was sustained, and the bank was decreed to hold the prop- 
erty in trust for the creditors. The transfer of the property was 
not set aside as void, but the bank was adjudged to hold it in trust 
for the plaintiffs in the bill. And as, pendente lite, the bank had 
become insolvent, and had passed by order of the comptroller into 
the hands of a receiver, and had thus become incapable of acting as 
trustee, the plaintiff was appointed, by order of the court, receiver 
of the property. The fire occurred after the bringing of the bill,and 
before the final decree. The defendant, by virtue of its consent to 
the assignment of the policy, and its implied consent to the change 
of the possession of the property, cannot question its liability on ac- 
count of the transfer of the property by Fitch to the bank. Hence, 
when the fire occurred, it became liable to the bank, and, if the 
bank could have recovered, the plaintiff, as receiver, can recover, as 
the policy, after the fire, became a chose in action and assignable 
without the company’s consent. The precise question, then, is, did 
the suit by the creditors to have it decreed that the bank should 
hold the property in trust for them, render the policy void by vir- 
tue of the foregoing condition ? 

It is argued that the condition is void as against public policy. 
Properly construed, I do not think the provision in question can be 
held in contravention of public policy. Such a condition is a rea- 
sonable one to secure the insurance company against the danger iu- 
cident to a doubtful and litigated title or possession. - The manifest 
purpose of the condition is to protect the insurer from the risk of 
carrying insurance on the property when the title or possession of 
the assured is so doubttul as to be or become involved in litigation. 
Such being the object of the condition, the litigation must be 
such as to involve a claim of title or possession adverse to 
the title or possession of the assured. A condition thus 
guarding the insurer against the increased risk incident to a 
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litigated title or possession cannot be said to violate any rule of 
sound public policy. The question still remains, how ought such a 
condition to be construed? Unquestionably, the condition must be 
strictly construed as against the insurer, so that effect may be given 
to the policy, if it can be done without a disregard of the plain let- 
ter of the contract. Benign faciende suntinterpretationes propter 
simplicitatem laicorum ut res magis valeat quam pereat. A con- 
dition “ crouched unseen in the jungle of printed matter with which 
a modern policy is overgrown ” is strictly construed, to avoid a for- 
feiture: Van Schoick vs. Insurance Co., 68 N. Y., 434. In Insur- 
ance Co. vs. Norton (96 U. S., 234, on page 242), it is said :— 

“Forfeitures are not favored in the law. They are often the 
means of great oppression and injustice.” 

In Insurance Co. vs. Vanlue (126 Ind., 410, 415), it is said:— 

“Provisions intended'to create a forfeiture, wherever found, are 
strictly construed, in order to avert aforfeiture; but such provisions 
are restricted, with especial care and strictness, in contracts of in- 
surance, the courts, with an almost unanimous voice, deciding that 
such contracts, because of their peculiar character, shall be strictly 
and rigidly construed against the insurance company, wherever a 
strict construction is necessary to prevent the forfeiture of the 
policy.” 

Such a construction is manifestly just. The conditions embodied 
in modern policies are carefully prepared for the insurance com- 
panies by counsel learned in the law, and it is plainly right that 
every doubt should be resolved against those who have caused the 
doubt: First Nat. Bank vs. Hartford Fire Ins. Co., 95 U. S., 673; 
Moulor vs. Insurance Co., 111 U. S., 335. 

These clauses, creating a forfeiture, are ordinarily construed to 
relate only to voluntary acts of the assured which fall plainly with- 
in their terms. Courts will not construe them as embracing acts of 
third parties, or proceedings in invitum, unless the language of the 
condition is so plain and explicit that no other construction can be 
adopted. It would prove a source of great injustice and oppression 
to hold that the acts of third parties, or proceedings in invitum, 
should defeat a policy, unless it was so nominated in the condition 
in plain and unambiguous terms. Hence it has been held that a con- 
dition against incumbrances is not broken by a tax lien created by 
operation of law: Hosford vs. Insurance Co., 127 U. S., 404. In this 
case Mr. Justice Gray said:— 

“T am instructed by the majority of the court to announce the 
opinion that the warranty concerning incumbrances includes only 
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incumbrances created by the act or with the consent of the assured, 
and not those created by law.” 

So when the policy contained a condition exempting the company 
from liability, “If, without written consent hereon, the property 
shall hereafter become incumbered in any way,” it was held to re- 
fer to a voluntary incumbrance, and not to a mechanic’s lien: Green 
vs. Insurance Co, 82 N. Y., 517. On page 519, it is said “that the 
condition applied only to incumbrances created by or with the as- 
sent of the assured, and to the creation of which he might apply for 
the consent of the company, and that the true meaning of the con- 
dition was that the assured should not incumber the property with- 
out first obtaining the written consent of the company.” The same 
condition received the same construction in the earlier case of Baley 
vs. Insurance Co. (80 N. Y., 21), where it was held not to embrace 
‘*incumbrances by judgment or otherwise, in invitum, created by 
operation of law.” In this case it was said, if an involuntay lien 
avoided the policy, the imposition of a tax on the insured property 
would create a forfeiture of the insurance, and the result would be 
that each year when the tax became a lien the policy would become 
void unless the company should consent to reinstate it by waiving 
the forfeiture. In Insurance Co. vs. Pickel (119 Ind., 155), the con- 
dition was: “If the property shall hereafter become mortgaged or 
incumbered, * * * this policy shall be null and void.” The 
court said that this condition had no reference to such liens as were 
created by law, but that it had reference to such liens only as the 
assured should voluntarily place upon the insured property. 
In Keeney vs. Insurance Uo. (71 N. Y., 396), the policy contained 
the usual condition concerning change of title or possession; and 
it was held that the appointment of a receiver pendente lite, on a 
bill between copartners, who were the insured, was a change neither 
of title nor possession, although the receiver, who was a member of 
the firm, took actual possession of the property. 

If the bringing of a suit involving the title or possession of the 
property againt the assured ipso facto avoids the insurance, then 
every policyholder, when sued, loses, eo instanti, his insurance. The 
assured can no more prevent the institution of a suit involving the 
title or possession of the insured property than he can the accruing 
of a tax lien, a judgment, or a mechanic’s lien. The bringing of a 
suit is a proceeding in invitum. It is usually brought without con- 
sulting the defendant, and it would ordinarily be impossible to ap- 
ply to the company for the consent necessary to save a forfeiture. 
It would seem that the condition in question ought to be construed 





1893.] Small vs. Westchester Fire Ins. Co. 665 


as applying only to voluntary litigation involving the title or pos- 
session of the property insured. 

Again, as has already been stated, the suit, to work a forfeiture, 
must be one directly involving a claim to the title or possession of 
the property adverse to the title or possession of the assured. , The 
lis pendens of a creditor’s bill is an equitable levy, and secures pri- 
ority of lien to the complainants: Tilford vs. Burnham, 7 Dana,109; 
Miller vs. Sherry, 2 Wall., 237; Edgell vs. Haywood, 3 Atk., 357; 
Corning vs. White, 2 Paige, 567. A suit by creditor’s bill does not 
ordinarily or necessarily involve the title or possession of property 
any more than does the levy of an ordinary execution at law. The 
purpose of the suit was to secure and enforce an equitable levy and 
execution. Hence neither the title nor possession of Fitch or of the 
bank was involved in litigation, within the true construction of the 
condition. The suit was not one in which the issue directly in- 
volved either title or possession. If the title or possession were to 
be affected, the effect was consequential, and not the direct result 
of the litigation. The bill had the same object in view as an execu- 
tion at law, to fasten a specific lien onthe property,with the ulterior 
purpose of exposing it to sale. For these reasons, this paragraph 
must be held bad. 


2. The third paragraph of the answer alleges, in substance, that 
it is provided by said policy that 


No suit or action against this company for the recovery of any claim by 
virtue of this policy shall be sustainable in any court of law or equity unless 
such suit or action shall be commenced within twelve months next after the 
tire shall have occurred. Should any suit be commenced against this company 
after the expiration of the aforesaid twelve months, the lapse of time shall 
be taken and deemed as conclusive evidence against the validity of such 
claim. 

That the property insured, and for the loss of which this action is 
brought, was destroyed by fire on the 14th day of November, 1883, 
and that this suit to recover therefor was not commenced until the 
20th day of November, 1886. The policy of insurance was executed 
in this state, and insured against loss or damage by fire property 
situated therein. Although the defendant is a foreign insurance 
company, in the absence of anything to the contrary appearing, it 
will be presumed that it had complied with the laws of this state 
relating to foreign insurance companies and prescribing the con- 
ditions on which they may carry on the business of insurance there- 
in. The validity of the condition contained in the policy must 
therefore be determined by the law of this state. Section 3770 of 
the Revised Statutes of Indiana was in force at the time of the exe- 
cution of the policy in suit. That section provides that:— 
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No such [foreign] insurance company shall insert any condition, in any 
policy hereafter issued, requiring the assured to give a notice forthwith, or 
within the period of time less than five days, of the loss of the insured prop- 
erty, nor shall any condition be inserted in any such policy requiring the in- 
sured to procure the certificate of the nearest justice of the peace, mayor, 
judge, clergyman, or other official or person, of such loss, or the amount of 
such loss; and any provision or condition contrary to the provisions of this 
section, or any condition in said policy inserted to avoid the provisions of 
this section, shall be void; and no condition or agreement not to sue for a 
period of less than three years shall be valid. 

The agreement to bring no suit or action on this policy, unless it 

should be brought within one year, is within the express language 
of the statute, and must be held invalid: Insurance Co. vs. Brim, 
111 Ind., 281; Pickel vs. Insurance Co., 119 Ind., 291; State vs. In- 
surance Co. of North America, 115 Ind., 257. 
_ The agreement that, should any suit be commenced against the 
company after the expiration of one year, the lapse of time shall be 
taken and deemed conclusive evidence against the validity of such 
claim, is equally invalid. It attempts to accomplish by indirection 
what is forbidden to be done directly. A court ought not to per- 
mit a salutary provision of the statute to be defeated by a mere 
artful evasion. This paragraph of answer is bad. 


3. The fifth paragraph of the answer alleges in substance that it 
is provided in said policy that, if any change shall take place in the 
title or possession of the property, whether by sale, transfer,or con- 
veyance, in whole or in part, or by legal process or judicial decree, 
then said policy shall be void; that before the loss herein sued for, 
during the year 1883, the following action was taken regarding the 
property insured by said policy, to wit, the First National Bank of 
Indianapolis, and many others, recovered judgments in the Dear- 
born Circuit Court against Henry Fitch for large sums of money, 
and took out writs of execution, which on the day of Septem- 
ber, 1883, came into the hands of the sheriff of said county; that 
thereupon the First National Bank of Indianapolis, and others, filed 
a creditor’s bill in the Dearborn Circuit Court against Fitch 
and the City National Bank of Lawrenceburgh, showing tbat Fitch, 
at and about the 2d day of August, 1883, had transferred all of his 
property to the City National Bank, fraudulently, without consider- 
ation, and with intent to cheat, hinder, and delay his creditors, of 
which intent the said bank had full notice and knowledge; that 
Fitch, the City National Bank, and the other defendants, appeared 
to said suit and filed answers, putting said questions in issue; that 
a trial was had in the Ripley Circuit Court, to which the cause had 
been removed, and the court found the facts in said bill to be true, 
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and adjudged that the property so transferred to said bank was held 
by it in trust for the benefit of the creditors of said Fitch, and ap- 
pointed plaintiff receiver of the property of Fitch in the hands of 
said bank; that by said action and judgment the title and posses- 
sion of said property were transferred and conveyed to the plain- 
tiff, as of the date of , 1883, when said action to subject the 
property of Fitch to the payment of his debts was begun; that the 
defendant never consented to anything that occurred at said suit, 
and never consented to the transfer of said property to the plaintiff. 

This paragraph of answer is bad. The institution and pendency 
of the suit by the creditors of Fitch against him and the City Na- 
tional Bank of Lawrenceburgh wrought no change in the title or 
possession of the property insured. This proposition seems too plain 
to require argument or authority. No receiver was appointed in 
that suit until after the loss by fire had occurred, and a right of 
action therefor had accrued. The answer is pleaded on the theory 
that the judgment thereafter rendered, by which a receiver for the 
insured property was appointed and authorized to take possession, 
operated by relation as an appointment and possession from the 
time the suit was brought. Provisions intended to create a for- 
feiture are strictly construed to avert a forfeiture. Such provisions 
are not favorites of the law. They are construed with special care 
and strictuess against the insurance company, whenever a strict con- 
struction is necessary to avoid a forfeiture of the policy. Unless the 
act claimed to work a forfeiture is forbidden, either in express terms 
or by fair and necessary implication, no forfeiture is created. Here 
no forfeiture can be claimed, unless a retroactive force is given to 
the appointment and possession of the receiver, even if it be con- 
ceded that the appointment and possession of a receiver would work 
a change in title or possession. Whether the appointment and pos- 
session of a receiver would work a change in title or possession, it 
is not necessary now to decide: See Keeney vs. Insurance Co., 71 
N. Y., 396; Thompson vs. Insurance Co., 136 U. S., 297. The doc- 
trine of relation is a fiction of law. It is that doctrine by which an 
act is made to produce the same effect as if it had occurred at an 
antecedent period. This principle will not be allowed operation 
where it would work an injury to third parties: Fite vs. Doe, 1 
Blackf., 127; Jackson vs. Bard, 4 Johns., 230. It is never invoked 
except in furtherance of justice: See cases supra; Jackson vs. Bull, 
1 Johns. Cas., 81; Jackson vs. Raymond, 1 Johns. Cas., 86; Jackson 
vs. McCall, 3 Cow., 75; Ashley vs. Eberts, 22 Ind., 55; Lynch vs. 
DeBernal, 9 Wall., 315; Gibson vs. Chouteau, 13 Wall, 92. In the 
case last cited, the court says:— 
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“The doctrine of relation is a fiction of law adopted by the courts 
solely for the purposes of justice, and is only applied for the security 
and protection of persons who stand in some privity with the party 
that instituted the proceedings:” See also Heath vs. Ross, 12 
Johns., 140. 

The insurance company stands in no relation of privity with the 
parties who instituted the proceedings resulting in the appointment 
of a receiver. It is believed that no court has ever held that a for- 
feiture may be created by relation. Such an application of the 
doctrine would defeat, rather than further, the purposes of justice. 
The property had been destroyed, and a right of action for its loss 
had arisen, before the receiver was appointed. No rule of law and 
no principle of justice will permit the defendant to escape liability 
therefor on the grounds set forth in this paragraph of answer. The 
property having been destroyed, the appointment of the receiver as 
to it was ineffective. As to the property insured, no change of title 
or possession had occurred before the fire. None took place after 
the fire, unless the decree could change the title and possession of 
property which had already ceased to exist. That the decree could 
have no such effect seems too plain for serious debate. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HARRIET B. C. BULLMAN 
v8. 
NORTH BRITISH & MERCANTILE INS. CO., 
INSURANCE CO. OF NORTH AMERICA, 
FRANKLIN FIRE INS. CO. 


WILLIAM F. BULLMAN | 

vs. 
NATIONAL FIRE INS. CO., 
COMMERCIAL UNION ASSURANCE CO., | 
INSURANCE CO. OF NORTH AMERICA.* J 


When rebutting evidence as to concealment from agent of intended use of 
premises is admissible in this case where by agreement the only questions 
are intentional burning and change of use. 

The fact that one of the referees was indorser of a note made by insured and 
secured by mortgage, did not render him an interested party in the subject 
of arbitration. 





* Decision rendered, May 18, 1893. 
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The husband may maintain an action in his own name on a policy assigned to 
him by his wife with the assent of the company, along with the transfer 
of the property insured. 


Where such transfer and assignment related to personal property only, while 
the policy also included real estate, the policy will thereafter run to 
different persons and insure different interests, each subject to a distinct 
remedy. 


W. G. Bassert, for Plaintiffs. 
J. C. Hamuonp and H. P. Frey, for Defendants. 


ALLEN, J. 

1. The amended answers impute fraud or bad faith to the 
plaintiffs in several particulars, and among them is this: That the 
plaintiffs, in their proofs of loss, did not set forth the purposes for 
which, and the persons by whom, the building insured was used, 
and concealed the fact that it was used as an hotel and summer 
resort. The defendants, at the close of the plaintiffs’ evidence, 
called several witnesses in support of this ground of defense, and 
also introduced evidence tending to show that, for boarding houses 
having more than ten boarders, a higher rate of premium would be 
charged than for dwelling houses. To meet this evidence, Mrs. 
Bullman was permitted to testify, in rebuttal, that before the poli- 
cies were issues, and at about that time, she told the agent of the 
defendants that it was her intention to keep boarders. This agent 
had already testified that he made no difference between the rates 
for insuring dwelling houses, and those for insuring boarding 
houses, in Amherst. The defendants, in effect, concede that Mrs. 
Bullman’s testimony would have a tendency to meet the issues pre- 
sented by their answers and testimony, as above set forth; but they 
rest their objection to its admission on the ground that those issues 
were no longer material at the trial, because the presiding justice 
had arranged, with the consent of counsel, to submit two questions 
only, to the jury, namely, whether the plaintiffs had voluntarily set 
the fire, and whether the use of the property had been so changed 
after the policies were issued as to avoid the same. There are two 
satisfactory answers to this position of the defendants: In the first 
place, it does not appear at what stage of the case the questions to 
be submitted to the jury were settled, or whether it was before or 
after the admission of Mrs. Bullman’s testimony. And, secondly, 
even after the defendants had withdrawn this ground of defense, it 
was within the discretion of the presiding justice to allow the 
plaintiffs to meet a charge of concealment made against them in the 
answers, and supported by testimony: Dorr vs. Bank, 128 Mass., 
349, 360; Dawson vs. Railroad Co., 156 Mass. 
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2. In respect to the three actions in favor of Mr. Bullman, to re- 
cover for the loss of personal property, the objection was taken that 
a reference of the amount of loss to three disinterested men was a 
condition precedent to the plaintiff's right of action, under the terms 
of the policies, and that no such reference had been made, because 
Palmer, one of the referees who was selected, and who acted, was 
not disinterested. The policies were in the form prescribed by St. 
1887, c. 214, § 60, called the “ Massachusetts Standard Policy.” It 
appeared that Palmer was not selected nor named by Bullman, or 
on his behalf, but by the two other referees. The fact that Palmer 
had been so selected was not known to Bullman till several weeks 
after the award had been made; he having been very sick with 
fever, and delirious and unconscious. There was no claim on the 
part of the defendants that the damages found by the referees were 
excessive. But Palmer, at the time of bis appointment, and when 
he acted as referee, was the holder of a note for $1,486, made by 
Mr. and Mrs. Bullman, which note was secured by a second mort- 
gage on real estate, including the house and barn destroyed by the 
fire; and he held said note and mortgage to secure him for his in- 
dorsement of a note for the same amount given by Mrs. Bullman to 
a third person, which had not then become due. Under this state 
of things, the defendants did not ask to have the jury or the court 
find, as a matter of fact, that Palmer had an actual interest, or felt 
such a degree of interest, in the subject of the reference, as to affect 
his judgment or his action as referee; but they asked the court to 
rule, as a matter of law, that he was not a disinterested referee. 
The question is not whether, on proper proceedings taken in 
advance of the hearing, the court would interpose to set aside the 
selection of such a referee (Beddow vs. Beddow, 9 Ch. Div., 89); but 
whether the court should say, as a matter of strict law, upon the 
facts which appeared, that he cannot be considered as disinterested, 
although no complaint whatever is made of the manner in which he 
performed his duties, or of the result to which the referees came. 
And it is obvious that there is no rule of law which requires the 
reference to be treated as invalid. The mere fact that he was liable 
as indorser on an unmatured note for $1,486, and so was liable to 
become a creditor of Mr. and Mrs. Bullman to that amount, does 
not show, necessarily, that he was interested. He held a second 
mortgage on real estate as security, and this may have been ample. 
There was nothing to show the value of the premises, nor the 
amount of the first mortgage, nor the amount of other property 
owned by the Bullmans. Palmer may or may not have been inter- 
ested in the amount to be recovered by Mr. Bullman upon these 
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policies. The facts which were shown are consistent with either 
hypothesis. The mere fact that he was a creditor, or a possible 
creditor, is not sufficient to show that he was disqualified: Wallis 
vs. Carpenter, 13 Allen, 19, 24. See, also, Leominster vs. Railroad 
Co., 7 Allen, 38; Dolliver vs. Insurance Co., 131 Mass., 39; Fisher vs. 
Towner, 14 Conn., 26; Rand vs. Redington, 13 N. H., 72; Morgan vs. 
Morgan, 1 Dowl., 611; Morse, Arb., 100. In like manner, when in- 
terest disqualified a witness, a creditor might testify for his debtor: 
Luke vs. Leland, 6 Cush., 259, 262; Barney vs. Newcome, 9 Cush., 
46, 57; Nowell vs. Davies, 5 Barn. & Adol., 368; 1 Greenl. Ev., § 389. 
We do not consider the question whether, on the facts stated, the 
referee’s interest, if established, would necessarily defeat the actions. 

It is further objected that the assignment of policies from Mrs. 
Bullman to her husband did not convey to him any legal interest in 
the policies, and that, therefore, the actions brought by Mr. Bull- 
man cannot be maintained. It is, however, well settled in this com- 
monwealth, that where insured property is transferred, and the 
policy is assigned to the new owner with the assent of the insurer, 
each assignee, therefore, becomes the insured, and may maintain an 
action on the policy in his own name. The principle is fully ex- 
plained in Fogg vs. Insurance Co. (10 Cush., 337, 345, 346), and it 
has often been recognized, both here and elsewhere. A new rela- 
tion is created between the insurer and the assignee, just as if the 
original policy were surrendered, and a new one issued: See 
Insurance Co. vs. Allen, 138 Mass., 24,29; Lynde vs. Insurance Co., 
139 Mass., 57; Kingsley vs. Insurance Co., 8 Cush., 393; Phillips vs. 
Insurance Co., 10 Cush., 350, 353; Wilson vs. Hill, 3 Mete. (Mass.), 
66, 69; Carrol vs. Insurance Co., 8 Mass., 515; Bates vs. Insurance 
Co., 10 Wall., 33, 36; Cummings vs. Insurance Co., 55 N. H., 457; 
Shearman vs. Insurance Co., 46 N. Y., 526; Hooper vs. Insurance 
Co., 17 N. Y., 424; Flanagan vs. Insurance Co., 25 N. J. Law, 506, 
514; Insurance Co. vs. Munns, 120 Ind., 30; New vs. Insurance Co. 
(Ind., App.); Ellis vs. Insurance Co., 64 Iowa, 507. The defendants’ 
argument has rested largely on the ground that a married woman 
cannot transfer property directly to her husband. But the policy, 
in such a case, is not transferred as property. Itis not even assigned 
as a chose in action. The property insured being transferred, the 
policy, by force of its provisions and of the statute, would cease. It 
is not a negotiable contract, but it has a value for the purpose of 
surrender to the company which issued it; and the effect of the 
transaction is that the insurance company says the policy shall be 
valid, according to its terms, to the new owner of the property. It 
is quite immaterial that such new owner is the husband of the 
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original owner, or that the form of the writing upon the policy 
would be insufficient for a transfer of property between them. It 
is the assent of the insurer which gives efficacy to the transaction. 
4, The policy of the Insurance Company of North America insured 
$500 on the house, $500 on the barn, $1,500 on furniture, $650 on 
live-stock, and $250 on vehicles. The personal property was con- 
veyed by Mrs. Bullman to Mr. Bullman, through a third person; and 
the policy, so far as it related to the personal property, was assigned 
to him, and the consent thereto of the company was indorsed upon 
the policy with the assignment; and accordingly she has brought 
an action to recover for the loss upon the real estate, and he has 
brought another action, upon the same policy, to recover for the 
loss upon the personal estate. The consent of the company was 
given, and signed by its agent, whose power of attorney authorized 
him to “consent to the transfer and assignment of policies of insur- 
ance.” This included authority to consent to the assignment of the 
policy, so far as it related to the personal property. There is no 
legal difficulty in making an assignment in such form that, if assented 
to, the policy will thenceforward run to different persons and insure 
different interests, each of which will be the subject of a distinct 
and independent remedy: Phil. Ins., §§ 234, 383, 396; Hagedorn vs. 
Bazett, 2 Maule & S.,100. In this case, the personal property having 
been alienated, the policy would be void, so far as that property is 
concerned, but not as to the real estate: Clark vs. Insurance Co. 
6 Cush., 342. But the consent of the company made it valid to the 
new owner of the personal property. Judgments for the plaintiffs. 
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SUPREME COURT OF KANSAS. 


KANSAS MUTUAL LIFE ASS’N 
v8. 


HILL, TREASURER, ET AL.* 


Injunction cannot be maintained to restrain the collection of taxes justly 
chargeable against the plaintiff, merely because of errors and irregulari- 
ties in the proceedings of the assessor. 


The reserve fund of a mutual life-insurance company organized on the co- 
operative plan, and having no capital stock, is subject. to taxation. 


The contingent liability of such an insurance company to its policyholders, 
before loss, is not such indebtedness as may be deducted from the credits 
of the company subject to taxation. 


Debts owing in good faith cannot be deducted from the amount of cash on 
hand, or loans secured by mortgages on real estate, in listing the company’s 
property for taxation. 


Statement of facts by Aten, J. 


This action was brought by the Kansas Mutual Life Association 
to enjoin the collection of certain taxes. Special findings of fact 
and conclusions of law were made by the court, as follows:— 


“Findings of Fact. 

“First. That the plaintiff is a corporation organized and doing 
business under the laws of the state of Kansas. 

“Second. That it filed its charter in the office of the secretary of 
state of the state of Kansas on January 16, 1882, and organized as 
a mutual life association, on the assessment plan. 

“Third. That it so continued to do business until January 1, 1886, 
when its plan of assessments was changed to quarterly payment, in 
advance, of premiums based upon the American Experience Tables 
of Mortality, without filing a new charter, or otherwise changing its 
plan of organization. 

“Fourth. That O. C. Hill, at the time of the commencement of 
this suit, was the duly elected, qualified, and acting treasurer, and 
John F. Cashman was at said time, and now is, the duly elected, 
qualified, and acting sheriff, of Brown County, Kan. 

“Fifth. That J. K. Klinefelter was the duly appointed and acting 
assessor of the city of Hiawatha, Brown County, Kan., for the 
year 1889. 

“Sixth. That on the 11th day of March, 1889, John E. Moon, 
secretary of said corporation, made out, verified, and delivered to 


* Decision rendered, June 10, 1893. Syllabus by the Court. 
VOL, XXII.—43. 
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said assessor a statement of personal property belonging to said 
corporation March 1, 1889, and subject to taxation for said year, of 
the aggregate value of $1,000, and returned the same to the county 
clerk, and said secretary refused to list any other property. 

“Seventh. That on the 30th day of April, 1889, the said J. K. 
Klinefelter, assessor for the city of Hiawatha, without notice to 
any of the officers or agents of said corporation, made another and 
different statement, and returned the same to the county clerk:— 
Containing, in addition to the 

The following: 


31,590 
One-half $53,160=26,580 
$27,580 
And that the county clerk extended the taxes on this statement. 
“Highth. That said corporation owned and possessed the follow- 
ing personal property on the 1st day of March, 1889, and subject to 
taxation for the year, to wit:— 
Real-estate securities $17,267 00 


Cash in hand and deposited in bank,..........cce.cceeeecceeeces. 0 2294 21 
Furniture, blank books, ete 


$44,561 21 

Which said cash and securities were derived by setting aside 20 
per cent from each assessment as a guaranty fund, in accordance 
with section 10 of the law governing mutual life-insurance compa- 
nies, and did not exceed 1 per cent of the insurance in force. 

“Ninth. That said property was assessed at one-half of its cash 
value, to wit, $22,280.60. 

“Tenth. That the rate of taxation, for all purposes, in the city 
of Hiawatha, for the year 1889, was 45} mills. 

“Eleventh. That the plaintiff tendered to the defendant, O. C. Hill, 
county treasurer, on December 20, 1889, $50, in full of all taxes due 
from said corporation for all purposes for the year 1889, which 
tender has been kept good by the deposit of said amount with the 
clerk of this court. 

“Twelfth. That there was due December 20, 1890, from the 
plaintiff, as taxes for the year 1889, the sum of $1,008.197. 


“Conclusions of Law. 


“First. That, the property added by the assessor to the statement 
being subject to taxation, injunction will not lie to restrain the col- 
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lection of the taxes on account of the irregularity of the assessor in 
making the assessment. 

“Second. That the injunction should be modified and discharged 
as to the $1,008.197 taxes actually due, and made perpetual as to 
all over that amount.” 

To these findings and conclusions, plaintiff excepted, and also 
requested the court to further find as to the amount of outstanding 
policies of insurance, the amount of reserve, and present value of 
each policy, and whether it would exceed in amount a sum that 
might be purchased at the age of thirty years on the continuous 
payment life rate, American Mortality; interest, 4} per cent; net 
premium, $500. This request was refused by the court, and judg- 
ment entered in accordance with the special findings. 

The testimony of John E. Moon, secretary of the company, shows 
the assets of the company on the 1st of March, the date as of which 
the assessment was made, to have been as follows: Cash in office 
and treasury, $25,291.31; mortgage loans, $47,697; premium notes, 
$2,694.03; furniture $1,190.19; due from agents and others, $438.69; 
books, blanks, etc., about $800 or $900. Of the securities held by 
the company, there were deposited in the state treasury $30,430, of 
which $28,735.18 belonged to what is termed the “ natural premium 
fund,” and the balance, of $1,694.87, belonged to the assessment 
policies. There were outstanding 239 assessment policies, amount- 
ing to $633,000, and 2,795 natural premium policies, amounting to 
$5,767,000. It appears, also, that the company owed $10,000 on 
unpaid death losses. The corporation had no capital stock, and all 
its assets were derived from setting apart a portion of the premiums 
and assessments collected, and interest on investments. 


H. M. Jackson, fur Plaintiff in Error. 
W. F. Means, for Defendants in Error. 


Autzn, J. (after stating the facts.) 

The plaintiff seeks to enjoin the collection of certain taxes assessed 
against it, claiming that the assessment was made without authority 
of law by the township assessor, and that the property on which the 
assessment is based is not taxable. On the first proposition it is 
insisted that the secretary of the company having on the 11th of 
March, 1889, sworn to a statement of the property of the company, 
which it was bound to list for taxation, the assessor had no power 
or authority to return another different list, as he did on the 30th 
day of April of that year, and include therein other property of the 
corporation. It may be conceded, for the purposes of this case, that 
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the proceedings of the assessor were irregular and unauthorized, 
but this is an equitable action, and must be governed by equitable 
rules. The fact that the plaintiff's authorized agent made a return 
of the property of the corporation subject to taxation cannot avail 
the plaintiff in this action, unless it was a true return; otherwise, 
the plaintiff would be obtaining an advantage from its wrongdoing. 
It is well settled in this state that injunction cannot be maintained 
to restrain the collection of taxes, which the plaintiff justly ought 
to pay, because of errors or irregularities in the proceedings of the 
taxing officers: Railway Co. vs. Russell, 8 Kan., 558; Parker vs. 
Challiss, 9 Kan., 155; Smith vs. Commissioners, 9 Kan., 296; Adams 
vs. Beman, 10 Kan., 37; Ryan vs. Commissioners, 30 Kan., 185. 
The cases of Gibbins vs. Adamson (44 Kan., 203) and Coal Co. vs. 
Emlen (44 Kan., 117), relied on by counsel for plaintiff in error, are 
not in point. In neither of those cases did it affirmatively appear 
that the plaintiff had failed to include all his taxable property in his 
statement. In this case it affirmatively appears by the testimony of 
plaintiff’s secretary that the principal part of the company’s prop- 
erty was omitted from the statement sworn to by the secretary 
and delivered to the assessor. If this property was taxable under 
the law, it should have been returned as such to the assessor, and 
the court will not, by injunction, aid the plaintiff in escaping its due 
share of the public burdens. 

We will now consider the main question in the case, namely, 
whether this property is taxable or not. It is urged on behalf of 
the plaintiff that the company was liable to the holders of policies 
for the full amount of all its assets, and that it had the right to 
deduct the sum of its liabilities from its credits; also, that all funds 
held by the company were properly held for a reserve; that they 
were held in trust for the policyholders, and were not the property 
of the company; that this applies both to the securities deposited 
with the state treasurer, and to the funds in bank, and otherwise 
held by the company. It is claimed that $72,754.77 of the funds of 
the company were held to apply on what are termed “natural pre- 
mium policies;” that the present worth of such policies, computed 
in accordance with paragraph 3401 of the General Statutes, was 
more than this sum, and the whole thereof exempt from taxation. 
Paragraph 3363 is also cited as requiring the company to deposit 
with the state treasurer the,net value of all policies valued as pre- 
scribed in the insurance act. Paragraph 3401 of the General 
Statutes is section 77 of charter 93 of the Laws of 1871, as amended 
by section 1, c. 91, Laws 1873, and reads as follows:— 
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In case any life-insurance company organized under the laws of this state 
shall have issued, or shall hereafter issue, any policies of insurance upon the 
life of any individual, or upon the life of any person, expressed to be for the 
benefit of any woman, whether married or unmarried, or for the benefit of 
minor children, or for the benefit of any invalid, aged, or infirm person, 
whether the same be effected by themselves, for themselves, or by any other 
person or persons in their behalf, all such policies and their reserves, or the 
present value thereof, shall be payable according to the terms thereof, and 
shall inure to the sole and separate use and benefit of the beneficiary named 
therein, and shall be free from the claims of the husband, or any creditor or 
representative of the husband, and shall also be free from the claims of the 
person or persons effecting such insurance, their creditors and representatives, 
and shall also be free from all taxes, and the claims or judgment of the 
creditors and representatives of the person or persons whose life or lives are 
so insured; but such policy of insurance, reserve, or present value thereof, 
thus exempt, shall not exceed in amount a sum that may be purchased at the 
age of thirty years on the continuous payment life rate, American Mortality, 
interest 44 per cent, net premium five hundred dollars ($500), and no more. 


Section 78, c. 93, Laws 1871, reads:— 

The provisions of this act shall not apply to life-insurance companies 
organized on the co-operative plan. 

The plaintiff’s claim of exemption from taxation under the pro- 
visions of this section fails for two reasons, either one of which is 
sufficient: First, it is not shown in the testimony or findings of the 
court how many of the policies outstanding are for the benefit of 
any woman, minor children, invalid, aged, or infirm person, nor is 
the present value of any policy shown, computed in accordance 
with the rules prescribed by this section. The secretary of the 
company testified with reference to the meaning of this section, but 
from his testimony it appears that he fails to comprehend the extent 
of the exemption. In the absence of a showing that the outstand- 
ing policies fall within the terms of the statutory exemption, the 
funds must be held taxable. But section 78, above quoted, by its 
express terms, prevents the application of section 77 to the funds 
of such companies as the plaintiff, which is properly a mutual asso- 
ciation, organized on what is termed in section 78 the “co-operative 
plan.” At first the plan of the company was to collect from its 
policyholders by assessments to meet losses as they occurred. After- 
wards the plan was changed by requiring advanced payments, at 
intervals, of such sums as it was estimated, under the experience 
tables, would be sufficient to meet the losses as they might occur. 
' The secretary testifies that the amount shown to be necessary by 
the American tables was “loaded” 25 per cent, thus affording a 
surplus; that, of this, 20 per cent was set aside for the reserve fund, 
and 80 per cent held for what he terms the “mortuary fund,” to 
pay current losses. No question is now presented as to the right 
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of a mutual company, having no capital stock, to collect premiums 
in this manner. The secretary’s testimony is to the effect that these 
policies were only binding from one payment to another until after 
fifteen years, and that in case, within that time, the policyholder 
failed to make his payment, he lost all claim on the reserves of the 
company. 

But it is contended that paragraph 3459 of the General Statutes * 
makes this a sacred fund which cannot be reached by taxation. 
That paragraph reads us follows: “There shall be set aside, and 
deposited with the treasurer of this state, as provided by section 
eleven of this act, by every mutual life-insurance association doing 
business in this state under the provisions of this act, as a guaranty 
fund, not less than 10 per cent from each assessment made for the 
payment of death claims. The said reserve shall be deposited and 
held as hereinafter provided, and shall be kept sacred, and be paid 
out only in the manner and for the purposes herein named. The 
net interest accruing upon such reserve shall be placed to the credit 
of the mortuary fund, and become a part thereof. When the death 
rate of said association shall be in excess of the American Expe- 
rience Mortality Table, or a semi-annual ratio thereof, then and in 
that event the association may draw on such reserve fund to pay 
such excess. When such reserve shall have accumulated in excess 
of 1 per centum of the insurance in force in such association, such 
excess may, by the order of the board of directions or trustee 
thereof, be distributed by the treasurer of state to the members of 
said association for the payment of assessments.” This section 
applies, we think, as well to the fund claimed to belong to the natu- 
ral premium policies as to the assessment policies, and, while coun- 
sel has taken much care to separate them, we shall treat the whole 
as one fund. The trial court seems to have made a distinction be- 
tween the amount deposited with the state treasurer and that in bank, 
and in possession of the company, but the finding on that point is 
to the effect that all of these funds were accumulated by setting 
apart 20 per cent of each assessment. Just why $30,430 was in the 
state treasury, and the balance thereof kept out, does not clearly 
appear. If it was in fact part of a reserve set apart in accordance 
with the statute, paragraph 3461 of the General Statutes requires 
that it be deposited with the state treasurer. Does the provision 
of the statute requiring this fund to be kept sacred, by necessary 
implication exempt it from taxation? The law requires that a 
guaranty fund of at least 10 per cent on assessments be so de- 
posited, and imposes the duty on the company of keeping this fund 
sacred, unless the rate of mortality shall exceed the American Expe- 
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rience Tables, in which event it can be used for the payment of 
losses. The company, however, is permitted to have the benefit of 
all income derived from the securities deposited. Interest accumu- 
lates on these securities to precisely the same extent after they are 
deposited with the state treasurer that it does before, and the com- 
pany receives the full benefit thereof, without any added burden. 
No reason is apparent why notes and mortgages should be subject 
to taxation while kept in the company’s safe, and exempted there- 
from the minute they are placed in the state treasurer’s vault. 
While it is a duty imposed by the statute on the company to keep 
this fund sacred, it does not follow that a special favor, by way of 
exemption from taxation, was intended to be thereby conferred on 
the company. The sum required to pay taxes need not necessarily 
be drawn from the deposited securities. It may be taken from any 
other moneys belonging to the company, and whenever the affairs 
of the company are in such condition that it cannot maintain its 
reserve intact, and meet its obligations, the question will arise as to 
whether the company can be permitted to continue its business,—a 
matter not now considered. We cannot hold that the section under 
consideration contains an implied exemption from taxation of any 
part of the fund. These are the only provisions of the insurance 
law relied on, but it is still contended that the liabilities of the 
company under its outstanding policies are debts owing in good 
faith, which may be taken from the credits it holds. No doubt the 
$10,000 due on the 1st of March for death claims then payable was 
such a debt, but are the contingent liabilities created by the out- 
standing policies such debts as the plaintiff may deduct, if we con- 
cede that the securities held by it are of such kind that it would be 
entitled to deduct its indebtedness therefrom ? 

Our attention has been called to Insurance Co. vs. Lott (54 Ala., 
499), which seems to support plaintiff's contention. The case of 
Equitable Life Ins. Co. vs. Board of Equalization (Iowa), relied on 
by plaintiff, differs from this case. The statute of Iowa allows a 
taxpayer to deduct his intebtedness from the amount of money or 
credits which he is required to list, and in that respect is quite un- 
like our own, which only allows such deduction to be made from 
credits not secured by liens on real estate, nor due from a bank on 
demand. The plaintiff in that case was a stock company, to which 
its stockholders had contributed on their shares $100,000. The 
court regarded the shares as taxable at their cash value in the hands 
of the stockholders, and that this cash value would be augmented 
by whatever accumulations of profit the company held, to which 
they would be entitled in case of distribution. In the plaintiff 
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company there are no stockholders. The policies issued by the 
plaintiff in that case were not forfeited by failure to pay premiums 
after two payments, but a paid-up policy was issued for an amount 
fixed by the terms of the policy. The court held the reserves on 
such policies debts owing by the company. In this case no such 
policies are outstanding. On the other hand, there are many 
authorities which hold that the contingent liabilities of insurance 
companies, both life and other, on policies outstanding before loss 
occurs, are not debts, within the meaning of the statute, which may 
be deducted from the credits of the company: 1 Desty, Tax’n, § 79; 
Insurance Co. vs. Capellar, 38 Ohio St., 560; Kenton Ins. Co. vs. City 
of Covington (Ky.); People vs. Davenport, 91 N. Y.,574; People vs. 
Commissioners of Taxes, etc., of New York, 76 N. Y., 64; Insurance 
Co. vs. Parker, 35 N. J. Law, 575; Sun Mut. Ins. Co. vs. Mayor, etc., 
of New York, 8 N. Y., 241. The general rule is that all property 
must bear its share of taxation, unless expressly exempted there- 
from. There are no stockholders in this company to be taxed on 
their stock. No policyholder has a fixed right to any definite por- 
tion of the funds of the company. The ownership of all its assets, 
of every kind, is in the company alone. It is true that it has con- 
tingent liabilities, and is, in a sense, a trustee of the funds in its 
possession; but the beneficiaries of the trust are not yet determined, 
except as to the $10,000 of losses already accrued. Each and any 
of the policyholders may forfeit their rights in the fund by failure 
to pay their assessments, and many of them probably will. A con- 
tingent liability, which is not susceptible of computation, is not a 
debt owing in good faith, which may be deducted from credits under 
the tax law, and we fail to find anything in the statutes indicating 
that it was the intention of the legislature that the reserve fund of 
an insurance company should be exempted. It appears, also, that 
the plaintiff owns property largely exceeding the amount held tax- 
able by the district court, which it could not, in any event, free from 
taxation by deducting its indebtedness from the value thereof. 
The cash on hand and deposited in bank, as an ordinary deposit, 
payable on demand, was $25,294.21, and the mortgage loans amount 
to $47,697. Under the rules prescribed in paragraphs 6847 and 
6851 of the General Statutes, the plaintiff could not deduct its in- 
debtedness from these items: Lappin vs. Commissioners, 6 Kan., 
403; Brown vs. Thomas, 37 Kan., 282. We find no error in the 
rulings of the trial court, and the judgment will be affirmed. 
All the justices concurring. 
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SUPREME COURT OF CALIFORNIA. 


WEST COAST LUMBER CO. 
v8. 


STATE INVESTMENT & INSURANCE CO.* 


The policy insured the lessee of a building on leased land, loss payable to the 
W. Co as its interest might appear. The property was subsequently sur- 
rendered by the lessee to his landlord, and the agent, on being so notified 
by the W. Co., assured the latter that no change in the contract was 
necessary on that account. 


Held, that this was a waiver of the policy provision against change of title 
or possession without consent indorsed. 


Proofs of loss were made by lessee on the insistence of the company, although 
he had parted with his interest. 


Held, that the company could not claim that a statement in the proofs that 
the insured was the owner was false swearing. 


Held, that, where the interest of the party to whom loss is payable exceeds 
the amount of loss, he may sue in his own name. 


Fisuer Ames, for Appellant. 
Haven & Haven, for Respondent. 
Srarzs, C. 

Action upon a policy of insurance. Plaintiff had judgment, from 
which, and from an order denying a motion for a new trial, the de- 
fendant appeals. On the 18th day of June, 1888, the State Invest- 
ment & Insurance Company, a corporation,—the defendant herein, 
—issued its policy of insurance against loss or damage by fire to 
one E. B. Newkirk, to the amount of $1,200, upon a three-story 
frame store building situate in San Diego, Cal.; “loss, if any, pay- 
able to West Coast Lumber Company, as their interest may appear.” 
The building insured was wholly destroyed by fire Feb. 5, 1889. 
The complaint contains two counts: (1) A count, in the usual form, 
for nonpayment by defendant of $1,200 on account of the loss by 
fire of the insured property. (2) For the nonpayment of a bill of 
exchange drawn, by direction of the defendant, upon itself, in the 
adjustment by defendant of the loss, in the sum of $1,200. The 
answer sets out a number of defenses to the action, among which 
may be enumerated: (1) The plaintiff had no interest in the prop- 
erty, except as a holder of a mechanic’s lien thereon, which had 
been paid, satisfied, and discharged. (2) The fire occurred by 
reason of the neglect of the plaintiff and of E. B. Newkirk to use 
means practicable and necessary to preserve the insured property 
from damages. (3) That the interest of Newkirk in the property 


* Decision rendered, June 9, 1893. 
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was a leasehold interest, and that on or about July 12, 1888, New- 
kirk and the plaintiff, without the knowledge or consent of defend- 
ant, and contrary to the provisions of the policy, conveyed and 
delivered the property to one E. V. Roberts, whereby the policy 
became void. (4) That after July 12, 1888, neither Newkirk nor 
plaintiff occupied or controlled the building, and that defendant 
had no knowledge that their insurable interest in the property, or 
occupancy or control thereof, had ceased, until on or about June 
13, 1889, and that, at the time of giving the supposed draft or bill 
of exchange, defendant supposed they had an insurable interest 
therein. (5) That neither plaintiff nor Newkirk gave notice or 
proof of loss as required by the policy. 

At the date of the policy of insurance, E. B. Newkirk was the les- 
see of the insured property, under one E. V. Roberts, from whom 
he held a written lease. The plaintiff herein had furnished lumber 
to Newkirk for the construction of the building on the property; 
had on the 20th day of Marcb, 1888, filed its mechanic’s lien upon 
the property as security for the sum due and owing for such lum- 
ber, amounting to something over $2,200; and had on the 11th day 
of June, 1888, brought suit to recover and to foreclose the mechan- 
ic’s lien, against the lessee and owner of the premises. The appli- 
cation for insurance was made by the plaintiff, the premium paid 
by it, and the policy was delivered to it. Subsequent to the issue 
of the policy, and on the 23d day of October, 1888, plaintitf obtained 
judgment on its claim for $2,332.58, and it was decreed that plain- 
tiff had a lien therefor on the house and lot of land in question. After 
the fire the lot of land was sold by the sheriff under the decree of 
foreclosure, and purchased by the plaintiff. Its value was $1,000. 
On or about July 12, 1888, the lessee, E. B. Newkirk, surrendered 
his leasehold interest in the insured building, and the lot of land 
upon which it was situated, to his landlord, E. V. Roberts. There 
was evidence tending to show, and the court found, that thereafter, 
and prior to the loss, defendant’s agent was informed by plaintiff 
that the leasehold interest had been surrendered by Newkirk, and 
was assured by the agent of defendant that no change in the policy 
of insurance was necessary by reason thereof. The court finds also 
that within 60 days after the fire plaintiff, under the direction and 
instructions of the defendant, procured proofs of the loss to be made 
and signed by Newkirk, as required by the policy of insurance, and 
delivered the same to defendant. These proofs were retained by 
defendant. An examination of the circumstances of the destruction 
of the property was made by it, and of plaintiff's interest therein, 
and right to receive the amount of the insurance under the policy; 
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and thereafter, by direction of defendant, its agent in San Diego 
made and accepted, and delivered to plaintiff, its bill of exchange, 
in writing, for $1,200. The court finds that there was no misappre- 
hension on the part of defendant respecting the insurable interest 
of the plaintiff, or of Newkirk, at the time the bill of exchange was 
executed. The foregoing statement is not intended as a synopsis 
of all the issues, or of all the facts found by the court, but is deemed 
sufficient to an understanding of the principal objections made by 
appellant to the findings of the court, and the judgment based 
thereon. The contentions of appellant may be grouped under two 
heads: (1) Those relating to the forfeiture of the policy by the 
surrender of the leasehold interest of Newkirk to his landlord, and 
to his subsequentlack of an insurable interest in the property ; and (2) 
those founded upon the alleged false and fraudulent statements of 
Newkirk in the proof of loss furnished the defendant. The insured 
building stood upon leased ground, which fact was stated in the 
policy. 

Among the causes of forfeiture mentioned in the policy are the 
following: If the above-mentioned premises 

Become vacant and unoccupied, * * * or if the property be sold or 
transferred, or any change takes place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer or conveyance, * * * with- 
out the consent of the company indorsed hereon, * * * then, and in every 
such case, this policy shall be void. 
The finding of the court is, as before stated, that on or about July 
12, 1888, Newkirk surrendered his leasehold to his landlord, E. V. 
Roberts, and that thereafter, and prior to the fire, defendant’s 
agent was informed of such fact by the agent of plaintiff, and he 
thereupon assured the agent of plaintiff that no changein the policy 
of insurance was necessary. This finding is supported by evidence. 
The witness Hickman, who had charge of plaintiff's business, testi- 
fied that he informed Mr. Pierce, the agent of defendant, two or 
three days after the change, that the property had passed from 
Newkirk to the owner of the real estate, and says: “I told him the 
policy should be changed to show the difference in the ownership, 
and he claimed it was just as well to let it stand as it was, as our 
(plaintiff's) interest in the building was not changed, and Newkirk 
might possibly reclaim his property.” And again: “He (Pierce) 
assured me that the policy was just as good then as it ever was, and 
covered our interest in the building, just the same.” The question 
involved under this head is not as to the binding effect of the clauses 
in the policy as tc change of ownership or possession, or as to the 
original right uf defendant to insist upon their observance, and in 
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default thereof to uphold a forfeiture of the policy. The proposition 
is, rather, that, conceding all this, could and did the defendant 
waive their observance? Insurers may, and often do, by their acts 
and conduct, place themselves in such a position that they cannot 
avail themselves of a defense which they might otherwise interpose 
to an action upon their policies. When thus placed they are said to be 
estopped from availing themselves, or to have waived their right to 
avail themselves, of such a defense. If, as was the case here, a 
building is insured against loss by fire under a policy contuining a 
proviso that it shall be or become void in case the building is or 
shall become vacant or unoccupied, when, as was well known to the 
insurer at the date of the policy, and subsequently, it was and re- 
mained unoccupied, the insurer will be presumed to have waived 
the clause as to occupancy. May on Insurance states it in this 
wise: “To deliver a policy with full knowledge of facts upon which 
its validity may be disputed, and then to insist upon these facts as 
ground of avoidance, is to attempt a fraud. This the courts will 
neither aid nor presume; and when the alternative is to find this or 
to find that, in accordance with honesty, there was an intent to 
waive the known ground of avoidance, they will choose the latter:” 
May, Ins., § 497; Insurance Co. vs. Ives, 56 Tll.,402. In many poli- 
cies of insurance a proviso is inserted inhibiting any waiver of the 
conditions or requirements of the contract of insurance, except in 
some specified manner, by certain designated persons or officers, or 
excepting such waiver shall be in writing, and indorsed on the policy. 
Questions under provisions of this character arose in Shuggart vs. 
Insurance Co., 55 Cal., 408; Gladding vs. Association, 66 Cal., 6; 
Enos vs. Insurance Co., 67 Cal., 621. I find no such provision in 
the policy here. It does provide that certain things shall avoid it 
unless the consent of the company is endorsed thereon, or “ with- 
out the written assent of the company indorsed thereon,” or ‘‘ with- 
out the consent of the company written thereon,” etc.; but there is 
no clause expressly requiring a waiver of any of the rights of the 
company to be in writing, or to be assented to by any particular of- 
ficer, or in any specified manner. Under such circumstances it must 
be assumed, as was said in Silverberg vs. Insurance Co. (67 Cal.,41), 
quoting from Insurance Co. vs. Wilkinson (13 Wall., 222): “The 
powers of the agent are, prima facie, coextensive with the business 
intrusted to his care, and will not be narrowed by limitations not 
communicated to the person with whom he deals. An insurance 
company establishing a local agency must be held responsible to the 
parties with whom they transact business for the acts and declara- 
tions of the agent, within the scope of his employment, as if they 
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proceeded from the principal.” The agents of the defendant at 
San Diego, having the authority to so act, must be presumed, by 
their conduct and declarations, exercised and made with full know- 
ledge of all the facts, to have waived, on behalf of the defendant, its 
right to have the policy terminated by the surrender of the leasehold 
interest of Newkirk to his lessor. To hold otherwise would be to 
uphold practices which would lull the insured into fancied security; 
to prevent their seeking other and further insurance, until, when 
too late, they find themselves doomed to loss by confiding in the 
declarations, and following the advice, of those who were bound, by 
every consideration of justice and honesty, to speak the truth, or at 
least to stand mute. Defendant had a right to cancel its policy, or 
to treat it as forfeited by reason of the change of title and possession. 
It failed to do so when it should, if at all, and cannot now be per- 
mitted to profit at the expense of plaintiff, who would be a sufferer 
by the delay. 

We proceed to consider the alleged false and fraudulent statement 
of Newkirk in the proofs of loss furnished defendant, and its effect, 
if any, on the rights of the latter. The policy provided that— 

In case of loss, the assured shall give immediate notice thereof, and shall 
render to the company a particular account of said loss, under oath, stating 
time, origin, and circumstances of the fire ; occupancy of the building insured ; 
* * * ownership of the property, etc. 

Also, the following clause :— 

False swearing, fraud, or attempt at fraud, on the part of the assured,shall 
cause a forfeiture of all claim under this policy. 

The false swearing and fraud that will forfeit a policy under a 
clause of this character is willful fraud or false swearing, and not 
the result of inadvertence or mistake: Insurance Co. vs. Starr, 71 
Tex., 735; May, Ins., § 447. It should be knowingly and willfully 
false, and intended to injure the company (Erman vs. Insurance Co., 
35 La. Ann., 1095), or, if not so intended, must relate to some mat- 
ter material to the inquiry, concerning which the company has a 
right to know the truth, and the effect of which would have a bear- , 
ing upon its liability: Claflin vs. Insurance Co., 110 U. S., 81. , 

1. Was Newkirk guilty of false swearing? The proofs of loss 
subscribed and sworn to by him are not set out in full in the record. 
So far as made to appear, the document is as follows:— 

The property so insured, on which this claim for loss is made, was owned at 
the time of the fire as follows: By assured, $5,000. Held in trust or com- 
mission for , and no other person or persons have any title to or inter- 
est therein. * * * Witness my hand, at San Diego, this 15th day of April, 
A. D. 1889. [Signed] E. B. Newkirk. Sworn, * * * before A. C. Morgan, 
Notary Public. 
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The finding of the court is that Newkirk surrendered his lease in 
and to the property on or about July 12, 1888, and thenceforth we 
must presume he had no legal interest therein. In determining, 
however, whether or not he was guilty of false swearing in making 
the proofs of loss, we may look to all the evidence in the case; and, 
if such a state of facts is presented thereby as leaves a reasonable 
presumption of mistake or misapprehension on his part, such pre- 
sumption should be indulged in preference to that of willful false 
swearing, founded upon the single fact that the legal title had passed 
from him. E. C. Hickman, who had charge of plaintiff’s business in 
San Diego at the time, testified that as soon as he heard of the 
transfer of the property by Newkirk, “1 went to him about it, and 
he said it was only security for the back rent, and that as soon as 
he was able to pay the rent the building would be returned to him, 
and in the meantime, if Mrs. Roberts (the owner) was able to sell 
the buildings, Mr. Newkirk was to receive all the money received 
from the buildings that was in surplus of the rent in arrears.” If 
this was true, Newkirk still had an equitable interest in the prop- 
erty, and, subject to the payment of back rent, was entitled to be 
restored to his legal status under the lease. An equitable interest 
in real property is an insurable interest. This much is deemed due 
to the memory of Newkirk, who was confined by sickness at the date 
of taking the proofs, and died three days later. 

2. Conceding, however, all that the appellant claims in reference 
to the falsity of the proofs of loss, and it is not perceived that its 
case is improved. It is shown to have known where the title was 
vested. Knowing all this, and the interest of plaintiff in the prop- 
erty, and the amount and nature of such interest, it still insisted 
that Newkirk should make the proofs of loss, and its agent had 
them filled out in his office by his bookkeeper, and under his in- 
structions, and then delivered them to plaintifi’s agent for execu- 
tion by Newkirk. It received such proofs on or about April 15, 
1889, and, so far as appears, made no objection thereto for a long 
time thereafter. Its adjuster had, as early as February, 1889, fur- 
nished the officers of defendant at San Francisco with evidence of 
plaintiff's claim, and with information as to the state of the title. 
On the 3d of June thereafter, defendant instructed its agents at 
San Diego to draw on it for Newkirk’s loss, and to send policy and 
proper receipts. Thereupon, defendant, by its agents, drew and 
delivered to the plaintiff its bill of exchange, as follows: “San 
Diego, Calif., June 3, 1889. At sight, pay to West Coast Lumber 
Co. twelve hundred, no 100ths, dollars, value received, and charge 
the same to account of Pierce & Daly. To Charles H. Cushing, 
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Esq., Sec’y State Investment Insurance Co., San Francisco, Calif.” 
This bill of exchange was presented for payment soon after June 3, 
1889, and was not paid to plaintiff, because unaccompanied by a re- 
ceipt from Newkirk; no other objection being made to such pay- 
ment. A receipt from Newkirk was then sent for, but he had died 
in the meantime, as before stated. Thereafter, and about June 14, 
1889, defendant refused to pay the draft. The court finds that there 
was no misapprehension of the facts respecting the insurable inter- 
est of plaintiff or of Newkirk, on the part of defendant, at the time 
the bill of exchange was executed. There was evidence to support 
the finding, and I am of opinion defendant had, with a full know- 
ledge of all the facts, waived its right to set up the forfeitures relied 
upon as a defense to the action. The case made here is in many 
respects similar, but in some particulars a stronger one in favor of 
plaintiff than Silverberg vs. Insurance Co. (67 Cal.,36). In that case 
the proofs had been taken by the defendant, and pronounced satis- 
factory, and a promise to pay while here a bill of exchange, which 
presupposes a final adjustment of the loss and the furnishing of all 
needed proofs, had been given. Each, in its way, is a waiver of all 
causes of forfeiture known, or which ought to have been known, to 
defendant at the time: Murray vs. Association, 90 Cal., 406; Wheaton 
vs. Insurance Co., 76 Cal., 429; Stache vs. Insurance Co., 49 Wis., 
89; Smith vs. Insurance Co., 62 N. Y., 85. In the case last cited, it 
was said: “The time for investigation as to breaches of warranty is 
when a claim is made of payment; and if the company elects to pay 
the claim, or what is equivalent, to adjust it by an independent con- 
tract, it cannot afterwards, in the absence of fraud, retract or fall 
back upon an alleged breach of warranty.” 

The claim of plaintiff, after satisfying its lien to the extent of the 
value of the property purchased under foreclosure sale—$1,000— 
was in excess of the amount of the insurance; and, if it was entitled 
to recover at all, it was for the $1,200: Insurance Co. vs. Stinson, 
103 U. S., 25. 

A receipt from Newkirk was not necessary to the security or dis- 
charge of defendant. A party entitled to maintain an action may, 
upon payment being made to him, give a valid discharge from the 
cause of action. Under our law, an action may be maintained by 
the party in interest. The courts, with some exceptions, hold that 
the party to whom the loss is payable may sue: Cone vs. Insurance 
Co., 60 N. Y., 619; Chamberlain vs. Insurance Co., 55 N. H., 249, 
It is sufficient to say, under this head, that decisions to like effect 
are to be found emanating from the courts of Missouri,New Jersey, 
Illinois, and many other states. Where the proceeds of the policy 
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are to go in part to the assured, and in part to others, the authori- 
ties are not uniform as to the proper plaintiff. The better opinion, 
however, is believed to be that all the beneficiaries may unite as 
plaintiffs in the action. 

We have followed counsel for appellant through the several ob- 
jections made by him as to the sufficiency of the evidence to sup- 
port the findings, and in his objections to the sufficiency of the facts 
to uphold the judgment, and it would have been more satisfactory 
to us, and perhaps to him, to have adopted the same course herein, 
but the necessity of confining our opinions within briefer limits 
than such method would have rendered necessary has prevented. 
The case seems to have been fairly tried, and -wisely determined, 
and the judgment and order appealed from should be affirmed. 

We concur: Temple, C.; Belcher, C. 


Per Curiam. For the reasons given in the foregoing opinion, the 
judgment and order appealed from are affirmed. 


COURT OF APPEALS OF KENTUCKY. 


BURNAM Et AL. 
vs. 


WHITE.* 


A policy payable to the wife and children was assigned absolutely in form to 
G., but in reality as security for money advanced forpremiums. G. dying, 
his executors agreed to surrender the policy to insured, upon payment by 
him of a lien upon his homestead, and also the amount which the execu- 
tors had paid for premiums since the death of G. W.,one of the executors, 
advanced the necessary money for the insured, and took an absolute 
assignment from the insured and the beneficiaries, and an assignment of 
all their interest by the co-executors. 

Held, That W. was entitled only to the amount with interest paid by him to 
the executors, the balance of the proceeds of the policy belonged to the 
widow and.-children of insured. 


FarrteicH & Srravs and A. M. Wattacz, for Appellant, Burnam. 
Watrer Evans and R. A. Burvyert, for cross-Appellant, White. 


Pryor, J. 
This action below is in the nature of a bill of interpleader, filed 
by the Mutual Life Insurance Company against W. C. White and 
the widow and children of Benjamin F. Burnam, deceased. Burnam 


* Decision rendered,May 20, 1893. 
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had wmsured his life with this company for $5,000, and, dying, the 
proceeds of the policy were claimed by W. C. White, as against the 
claims of the widow and children. The insurance was for the bene- 
fit of his wife, Rebecca, and her children, and, unless the appellee, 
White, has in some legal or equitable mode obtained the right to 
the amount due on the policy, the widow and children of the in- 
sured are entitled to it. The amount due on the policy at the death 
of the insured was near $4,200, and the amount due, about which 
there is no contention, was brought into court by the com- 
pany, with the prayer in its petition that the amount be paid over 
to the party entitled. The court below adjudged that the appellee, 
White, was entitled to $3,010 of the insurance money and some 
costs, and the balance, deducting certain costs, was directed to be 
paid over to the widow and children of the decedent. 

It appears after this policy had been obtained that Burnam. the 
husband, was unable to pay the premiums, and that one Thomas H. 
Grinter had advanced in the way of premiums, to keep this policy 
alive, the sum of $1,447.50, and, to secure him, the policy had been 
delivered to him, with an assignment purporting to be absolute on 
its face, but intended really as a security for the money advanced. 
This assignment was made to Grinter on the 27th of September, 
1878, and on that same day Burnam, the husband, mortgaged cer- 
tain tracts of land in Trigg County to Grinter to secure him in a 
note of $2,800 as of that date; and that this $2,800 note embraced 
all the indebtedness of Burnam to Grinter on account of the pre- 
miums paid up to that date is, we think, manifest; and the policy, 
with its assignment, was retained as collateral security for the pay- 
ment of that note; but whether so or not, the question, when 
decided, does not affect the merits of this controversy. Grinter 
died, and his executors are now proceeding to subject the mort- 
gaged lands to the payment of the $2,800 note, with testimony 
showing that the lands, when sold, will not be sufficient to satisfy 
the claim. Grinter also held another small claim against the de- 
cedent, Burnam, or his executors held it, that was a lien on a small 
tract of land which was the homestead of the insured. Grinter’s 
executors enforced this lien, and purchased the homestead for $300 
and it was not worth exceeding $500. D. L. Grinter, E. R. Street,, 
and W. C. White were the executors of Grinter, and Burnam, being 
then alive, but old and penniless, made an arrangement with these 
executors that if he would raise $450, and pay $122 in addition, the 
amount of premiums they had paid since the death of Grinter, they 
would release or deed to anybody he might direct this homestead, 


worth not exceeding $500, and surrender the policy. The executors 
Vol. XXII.—44. 
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regarded the policy as valueless to them, and so state, save the 
appellee, and were getting what they thought was the full value of 
Burnam’s homestead. The insured failed to raise the money in the 
mcde expected, and White agreed with him to raise it, and paid to 
his co-executors $450 and $122, making $572, for the insured; and 
the executors, upon the payment of this money, directed a deed to 
be made to the homestead, as directed by the insured. In the 
month of July, 1889, without any other consideration than the 
amount of money paid by the appellee to his co-executors, the 
appellee obtained the assignment to him by the wife and children 
of Burnam, including the insured, of all their 

Right, title, and interest and benefit to this policy which they then had or 
might hereafter have; and when the same is due and payable we authorize 
and direct the company to pay the said White the amount which may be due 
and owing on said policy. 
etc. This assignment was executed by all the parties. The execu- 
tors of Grinter made this assignment to White:— 


For value received, we assign to W. C. White, without recourse, all inter- 
est in the within policy belonging to the estate of T. H. Grinter, deced. 
signed by all three of the executors. In October, 1891, the insured 
died. 

It is admitted by the pleadings, and, if not, it clearly appears 
from the testimony of the executors of Grinter, that not one cent 
was paid by the appellee, who was also one of the executors, for this 
claim Grinter’s estate had on the Burnams by reason of the advances 
made by Grinter in his lifetime to save the life policy for the benefit 
of his (Burnam’s) wife and children; and the appellee, White, one 
of the executors, is made the gratuitous recipient by the judgment 
in this case of all the premiums paid by Grinter in his lifetime, 
amounting, principal and interest, to nearly $2,500. He paid noth- 
ing for the claim, and no claim was in fact sold him by his co- 
executors, and the uncontroverted facts in this case show that old 
man Burnam and his family sold and assigned this policy to White 
in consideration that he would advance this five hundred and odd 
dollars, so as to enable them to obtain their homestead, worth not 
exceeding $500. There was no other consideration; and whether 
the amount advanced by Grinter was included in the $2,800 note or 
not, it at least was a sale or assignment to White for the money to 
relieve the homestead. Grinter, one of the executors, says: ‘We 
regarded the policy as valueless, and agreed with Burnam, if he 
would raise the $450 and the $122, we would release or transfer to 
any one he might direct, and deed to any one he might direct; and 
on that agreement, Mr. White paying the money to the executors, 
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we transferred the policy to him,” Grinter says they never sold 
White anything, and the whole record shows that the appellee paid 
nothing whatever to the executors for the policy, or their interest 
in it, and the only consideration was the release of the homestead, 
worth $500, with the money advanced by White, and the assign- 
ment, without recourse to White, of the policy. He held no debt 
or claim against these beneficiaries except the amount advanced for 
the purchase of the lot. The whole arrangement was a speculation 
by White on the life or death of the insured when he had no insur- 
able interest whatever. The doctrine of Basy vs. Adams (81 Ky., 
368) settles this case, and is the recognized rule on the subject. 
The executors of Grinter, except the appellee, come in, and say they 
have no interest in the controversy. They hold no claim on the 
fund, and, when consenting to receive the money from White under 
the arrangement made with Burnam, they intended by the assign- 
ment to relieve themselves or the estate of all interest in the policy, 
but made no transfer of the premiums paid by Grinter in his life- 
time, or any part of the $2,800 note. That note is now being col- 
lected by a proceeding to foreclose the mortgages on the land, and 
evidently includes the sums for which the premiums were advanced. 
But, if mistaken in this, the effort of one of these executors to 
speculate on the chances of life or death cannot be sanctioned by a 
court of equity, and this executor made the sole beneficiary of a 
policy that all struggled to preserve. Grinter nor his co-executors 
are asking that his family pay over the money that their testator 
advanced. Ifso, it would present a different question. They agreed 
with Burnam to surrender the policy, or make any transfer he 
desired, if he would raise the $572. This he did, and the co-executor 
who advanced the money is now claiming the entire proceeds be- 
cause of the assignment of the policy to him by his co-executors, 
and the transfer or assignment by the family under the arrange- 
ment with the insured. The appellee released the lien on the home- 
stead, and the appellant derived the benefit of his generosity to that 
extent, and this sum paid the executors by White he should recover, 
with the interest. All the money he actually paid, with the interest, 
should be refunded to him out of the fund, and no more, and the 
balance paid over to the beneficiaries. 

Judgment below reversed on the original and affirmed on the cross 
appeal, with directions to enter a judgment as herein indicated. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LINCOLN 


v8. 


BOSTON MARINE INS. CO.* 


The policy was on ‘‘ Freight, under deck, on board or not on board * * * 
at and from New York, via. Philadelphia, to Seattle, and at and thence 
* * * to ports discharge and | or loading West Coast South America, 
and at and thence to ports of advice & | or discharge in Europe or Atlan- 
tic United States and 15 days on vessel in port after arrival.” Then was 
added: ‘‘ Held covered in event of deviation or change of voyage for not 
exceeding 18 months from date of this policy at tariff rates of premium.” 
‘Time risks on freight shall attach and terminate in the same manner, 
applying to each cargo (or voyage, if in ballast and not chartered), suc- 
cessively, or to each charter successively in case vessel be chartered.” 
Instead of sailing to the West Coast of South America from Tacoma, the 
vessel had gone to Sidney (where the loss occurred), and after arriving 
had been chartered for a voyage to Manilla. The company having been 
informed of this fact, endorsed as follows: ‘“ Having deviated from Seattle 
& Tacoma to Sydney, N. 8S. W., this policy now attaches at & thence via 
Phillipine Islands to port of advice and | or discharge in Atlantic United 
States & 15 days on vessel in port after arrival.” 

Held, that the policy, prior to the indorsement on account of deviation, cov- 
ered only the freight of the voyage then ending at Sidney, and the words 
“now attaches” in the indorsement did not make the policy at once at- 
tach to the Manilla freight while the previous freight was unloading. 


B. R. Curtis, for Plaintiff. 
Eugene P. Carver and Epwarp F’. Buopeert, for Defendant. 


Ho.mgs, J. 

The policy originally insured 

$5,000 on freight, under deck, on board or not on board said vessel at and 
from New York via. Philadelphia to Seattle and at and thence, privilege lum- 
ber port, to ports discharge and | or loading West Coast South America and 
at and thence to port of advice & | or dischagre in Europe or Atlantic United 
States and fifteen days on vessel in port after arrival. 

Then was added :— 

Held covered in event of deviation or change of voyage, for not exceeding 
eighteen months from date of this policy, at tariff rates of premium. 

The freight was valued at $15,000. 

The doctrine of Thwing vs. Insurance Co. (10 Gray, 443, 453, 454), 
and of the Supreme Court of the United States, with regard to poli- 
cies very like the present, is that “ the insurance was upon the freight 
of each successive voyage, and is to be applied to the freight at risk 
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at any time, whether on the outward or homeward veyage, to the 
amount of the valuation:” Insurance Co. vs. Mordecai, 22 How., 
111, 118; Hugg vs. Banking Co., 7 How., 595, 610. Itis true that 
it does not appear, as it seems to have done in the former Massa- 
chusetts case, what proportion the valuation bore to the freight 
actually earned, or expected to be earned, under the 
successive charters of the vessel. But it is enough that 
nothing is shown to contradict or render improbable the 
above interpretation. In one respect, indeed, this case is 
stronger than those cited. The clause giving liberty to deviate 
makes the policy more nearly a time policy, and so subject to a pro- 
vision which we shall quote in a moment; the space limits being in- 
serted only for the purpose of fixing the length of the time, and the 
cases in which a further premium must be paid. We are of the 
opinion that the cases cited apply. 

But it is argued that even if our construction of the policy be 
adopted, when the vessel was unloading, as fast as the policy be- 
came unnecessary for the protection of the freight of a discharging 
cargo, the freight of the next cargo should be held to succeed to 
the protection, so as to keep up a constant insurance of $5,000 upon 
freight valued at $15,000. The implication ofthe decisions to which 
we have referred is the other way, and the conclusion is strength- 
ened by another provision of the policy. The policy is a general 
form used for both vessels and freight, and containing clauses ap- 
plicable to different classes of risks. Among them is the following :— 

It is also further agreed that voyage policies on freight on board or not on 
board shall attach at the first port specitied, as soon as the inward cargo is 
landed, and no sooner, whether the vessel be under charter or not, and shall 
terminate at port or ports of destination with the landing of cargo, in pro- 
portion as amount hereby insured bears to full amount of freight or charter 
for the whole voyage insured. 

Possibly this does not apply to an insurance like the present, or 
at any rate to an intermediate port. But it goes on: “Time risks 
on freight shall attach and terminate in the same manner, applying 
to each cargo (or voyage, if in ballast and not chartered), succes 
sively, or to each charter successively in case vessel be chartered.” 
If these words do not apply literally to the case at bar, at least they 
furnish a striking analogy, and go far to confirm the implication of 
the rule laid down in the decisions. Apart from the question re- 
maining to be considered, we are of the opinion that while the ves- 
sel was unloading, the policy covered only the freight of the voyage 
then ending, and did not insure any part of the freight of the next 
succeeding voyage, although there was a charter party outstanding, 
and although we assume that the plaintiff had an insurable interest. 
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No doubt the distinction is arbitrary between the positions immedi- 
ately before and immediately after unloading the cargo. But con- 
tracts always are arbitary in what they do or do not undertake. 
There is nothing irrational, however, in a contract of insurance on 
successive voyages, keeping each distinct; and the policy shows the 
defendant’s habit and intent, in cases at least closely resembling 
this, to make that kind of policy. We refer to the clause which we 
have quoted as to time risks. 

If the case stopped here, we understand it to be agreed that by 
one construction the defendant would not be liable for freight. The 
freight on the cargo which was unloading at the time of the loss 
was all paid. But the vessel, instead of sailing to the west coast of 
South America from Tacoma, had gone to Sydney (where the loss 
occurred), and after her arrival there had been chartered for a voy- 
age to Manilla.. On December 12, 1891, the defendant being in- 
formed of the facts, made the following indorsement on the policy :— 

Dec. 12th, 1891. Having deviated from Seattle & Tacoma to Sydney, N. 8S. 
W., this policy now attaches at & thence via. Philippine Islands to port of 
advice & | or discharge in Atlantic United States & 15 days on vessel in port 
after arrival. Addl. prem. 2}-$421. Fuller Pst. 

It is argued that the words “now attaches” made the policy at- 
tach at once to the Manilla freight, and that otherwise the indorse- 
ment was unnecessary. But we think this is straining the word 
“now” too far. ‘ Now” seems to us merely to mark the antithesis 
between the former and the present description of the voyage, and 
to accept the new description henceforth. It means “after and in 
view of the deviation mentioned.” The indorsement may not have 
been absolutely necessary, considering the clause which we have 
quoted as to deviation, but it fixed specifically the additional pre- 
mium which by the terms of the original policy was to be paid, and 
gave the insured the advantage of an express assent to the very 
things done and intended, instead of a general permission which in- 
cluded them only by construction. 

By the terms of the agreed statement the plaintiff is entitled to 
judgment for $293.48, admitted to be due from the defendant as a 
general average charge on freight, but for nothing more. 

Judgment for plaintiff for $293.48. 
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SUPREME COURT OF OHIO. 


STATE Ex. REL. RICHARDS, ATroRNEY GENERAL, 
v8. 


MANUFACTURERS’ MUT. FIRE ASS’N, oF AKRON.* 


Associations organized under sections 3686-3690, Rev. St., are not authorized 
to receive into their membership persons who are nonresidents of this 
state. 


Persons who are not members of such association cannot lawfully fill the of- 
tice of director thereof. 


Such association is not authorized to do insurance business on what is known 
as the ‘‘ joint-stock” plan, nor on the ‘‘ contingent liability ” plan, as de- 
fined in section 3634 of the statutes; but it is confined to insurance busi- 
ness in which its members insure each other against loss by fire and other 
casualties, and agree to be assessed specifically for payment of losses, and 
for incidental purposes. 


Statement of facts by Burger, J. 

This is a proceeding seeking to oust the said mutual fire associa- 
tion from exercising the franchise of a corporation under the laws 
of Ohio. The petition avers that the said defendant is a corporation 
duly incorporated under the laws of the state of Ohio, and that 
said defendant ought not to be permitted longer to exercise the 
franchise of a corporation, for the following causes, to wit: (1) 
Said association has written, and has now in force, policies of insur- 
ance on property located in 36 states and territories outside of Ohio, 
issued to nonresidents of this state, contrary to the laws of Ohio. 
(2) While incorporated as an assessment fire association, said de- 
fendant has transacted regular fire insurance business on the cash, 
or joint-stock plan. (3) Said association, contrary to law, has ope- 
rated as a regular mutual fire insurance company, doing business 
on the contingent liability plan. (4) The majority of the board of 
directors are not members of said association. (5) Said association 
is hopelessly insolvent; its total cash assets consisting of cash de- 
posited in the Akron Savings Bank, to the amount of $72.42, while 
its total liabilities amount to $27,936.17. Prayer for ouster and 
other proper relief. The defendant, by its answer, admits that it is 
incorporated under the laws of Ohio; that it has issued policies or 
certificates of membership to such of its members as were non- 
residents of the state of Ohio, on their supplication therefor, and 
on property situated outside of the state of Ohio, and avers that it 

* Decision rendered, March 7, 1893. Syllabus by the Court. 





696 Supreme Court of Ohio. [Sept., 


has a legal right so to do; that such has been the custom and meth- 
od of doing business, by mutual fire associations incorporated 
under the laws of this state, ever since the passage of the act of 
March 30, 1877, entitled, “ An act to incorporate associations for the 
mutual protection of its members against loss by fire.” Said de- 
fendant further avers that such has been the custom and method of 
doing business by such associations, to the knowledge of, and with 
the consent of, the commissioner of insurance of the state of Ohio, 
up to and until about the 15th of September, 1891, at which date 
defendant received instructions from said insurance commissioner, 
together with the written opinion of the attorney-general, to the 
effect that such mutual fire associations could not lawfully include 
in their membership nonresidents of Ohio, and could not lawfully 
issue to such nonresidents policies or certificates of membership 
on their property located outside of this state. The defendant fur- 
ther avers that, upon receipt of said instructions and opizion, it 
immediately ceased to issue policies or certificates to members non- 
resident of this state, insuring their property outside of Ohio, and 
recalled all certificates issued to such nonresidents, and did all in 
its power to bring itself within said instructions and opinion, and to 
abide thereby. Defendant denies that it has transacted a regular 
fire insurance business on the cash or joint-stock plan, and avers 
that, by its by-laws and contracts with its members, each and all 
members agree to pay a first assessment in cash at the time the in- 
demnity takes effect, and to pay such further sums thereafter as 
may from time to time be assessed against such members for the 
payment ofall losses, and for incidental purposes, which shall accrue 
during the time such persons are members. Defendant denies 
that it has operated as a regular mutual fire insurance company, 
doing business on the contingent liability plan, and avers that all 
members, in their certificates of membership, agree to pay such 
sums, from time to time, as may be assessed against them by the 
association; to pay all losses occurring to co-members during the 
time that such persons are members. Defendant denies its insol- 
vency, and generally denies the averments of the petition not in its 
answer admitted to be true, or qualified. The reply of plaintiff 
denies the averments of the answer, and avers that policies were is- 
sued by defendant in which it was expressly stipulated that there 
should be no assessments after the payment of the first assessment 
in cash; that such policies were issued on the joint-stock or cash 
plan, and were made nonassessable; that in many policies the lia- 
bility of the member was limited to five times the amount of the 
first or cash assessment; thus constituting such policies the same as 
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the policies of a mutual insurance company, doing business on the ’ 
contingent liability plan. It appears from the admissions in the 
answer, and from the evidence, that the facts charged in the peti- 
tion are substantially true as therein stated. 


J. K. Ricuarps, Atty. Gen., for the State. 

U. S. Marvin, Tryzer & Warers, and Trspars & Franks, for 
Defendants. 

Burkert, J. (after stating the facts.) 

A construction was placed by this court upon some of the provi- 
sions of sections 3686-3690, both inclusive, Rev. St., in the case of 
State vs. Monitor Fire Ass’n (42 Ohio St., 555); but the question as 
to whether or not such an association is authorized by law to re- 
ceive into its membership nonresidents of Ohio was not decided in 
that case, and we are now requested, by both parties in this case, to 
pass upon and settle that question. Section 3686 provides that 

Any number of persons of lawful age, residents of this state, not less than 
ten ip number, may associate themselves together for the purpose of insuring 
each other against loss by fire and lightning, cyclones, tornadoes, or wind- 
storms, and may make, assess, and collect, upon and from each other, such 
sums of money, from time to time, as may be necessary to pay losses which 
occur by fire and lightning, cyclones, tornadoes, or wind storms, to any 
member of such association; and the assessment and collection of such sums 
of money shall be regulated by the constitution and by-laws of the asso- 
ciation. 

Section 3687 provides that 

The object of the association, which shall only be to enable its members to 
insure each other against loss by fire and lightning, cyclones, tornadoes, or 
windstorms, and other casualties, and to enforce any contract which may be 
by them entered into, by which those entering therein shall agree to be as- 
sessed specifically for incidental purposes, and for the payment of losses 
which occur to its members. 

Section 3689 provides that the persons named in the certificate 
shall elect directors and other officers to serve for one year, and 
such association, so organized, shall be a body corporate for all 
the purposes aforesaid; but in no instance shall the power to in- 
sure against losses by fire be exercised by others than members of 
the association. By section 3690 it is provided that all persons who 
sign the constitution of the association shall be considered and held 
to be members thereof, and shall be held, in law, to comply with 
all the provisions and requirements of the association. 

It will thus be seen that the association is required, by the stat- 
ute, to begin its existence with members who are residents of Ohio; 
and the object of the association is to insure its members, only 
against loss by fire, ete. To become a member the person must 
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sign his name to the constitution. The officers are elected by the 
members, and the whole scheme contemplated by the statute seems 
to be an association of rather a local nature—one in which the mem- 
bers are likely to be more or less acquainted with the standing 
of each other, and not scattered all over the country or the world. 
The success and solvency of such an association depend in a large 
measure upon the standing and responsibility of its members, the 
promptness with which they pay their assessments, and the confi- 
dence which each has that all the others will in the future con- 
tinue to comply with the requirements of the association. This can 
best be done by limiting the membership to a small territory; and 
we think, and so hold, that it was the intention of the legislature, 
by the statute in question, to limit the membership of the associa- 
tion to our own state, and not to permit it to accept members who 
are nonresidents of the state, and not to insure property for such 
nonresidents situate outside of this state. Sections 3686-3690, both 
inclusive, form a part of title 2 of part 2 of the Revised Statutes; 
and section 3248 provides that in all 

Corporations formed under this title, * * * all directors and all the 
executive officers must be holders of stock, in an amount to be fixed by the 
by-laws, and trustees of corporations must be members thereof. 
So that it was the evident intention of the general assembly that, in 
associations of the character in question, the directors should be 
members of the association, and that persons who are not members 
of the association are not legally qualified to fill the office of director 
in such association. An association organized under said sections 
3686-3690 is not authorized to transact insurance business upon the 
“joint-stock” plan, nor upon the “contingent liability” plan pro- 
vided for in section 3634, Rev. St. Itis expressly provided at the 
close of said section 3634 that 

Nothing in this section shall apply to associations for the mutual protec- 
tion of their members against loss by fire, heretofore or hereafter organized, 
as provided in section 3686 of the Revised Statutes. 
And section 3687 confines the business of an association for the 
mutual protection of its members to insurance in which the agree- 
ment among the members is “to be assessed specifically for inci- 
dental purposes, and for the payment of losses which occur to its 
members.”” The only assessments which such an association has 
the lawful power to make are assessments for specific incidental 
purposes, and for specific losses sustained by its members. The 
idea upon which such associations are founded is that whenever a 
loss occurs to a member, the amount thereof being first ascertained 
and adjusted, a specific assessment is made upon all the members 
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to pay such loss. But in practice the method pursued is not to 
make and collect an assessment for each loss as it occurs, but to 
make and collect assessments at stated periods for all losses which 
have occurred up to that time. In such an association the liability 
of the members is limited only by the amounts of the losses; and an 
attempt to limit the annual liability, either to the amount of the 
cash premium paid when the policy is issued, or to the amount of 
three or five annual cash premiums, is not sanctioned by law, butis 
expressly prohibited by said sections 3634 and 3687 of the Revised 
Statutes. 

The evidence shows that the defendant has violated the statute 
in this regard. It is therefore clear that the defendant has been 
exercising powers and franchises not authorized by statute. But 
defendant pleads that what it has thus done has been the custom of 
such associations for years past, with the knowledge and consent of 
the commissioner of insurance of the state of Ohio. The evidence 
fails to show such knowledge and consent on part of the commissioner 
of insurance, and, even if it did, his knowlege and consent would 
not make the acts lawful. Nor would the fact that all such associ- 
ations have had a custom among themselves to do their business in 
an unlawful manner add any legal sanction to such illegal methods. 
We therefore conclude that the course of business as transacted by 
said defendant is not only illegal, but inexcusable, and that the 
prayer of the petition should be granted. Judgment of ouster. 


COURT OF APPEALS OF NEW YORK. 


HASTINGS 
vs. 


BROOKLYN LIFE INS. CO.* 


Where a note is given for a premium and, being unpaid when due, a renewal 
note is taken, the notes providing for forfeiture if unpaid when due, and 
pledging the policy as security, a course of dealing is established which 
must in some way be terminated before forfeiture can be claimed; and a 
letter declaring such forfeiture, if received, is sufficient. 


Mailing of such a letter is presumptive evidence of its receipt; but evidence 
of its deposit in a mailing basket for mailing, and of a porter, generally 
that he mailed all letters found in the basket, where it is not found 
among the papers of deceased was not as a matter of law proof of mailing, 
and the question was for the jury. 


* Decision rendered, June 6, 1893. 
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Where the agent testified to the best of his recollection regarding a conver- 
sation between secretary and insured, in which the former promised to 
carry him and give him credit, and the insured was a medical examiner 
whose policy the company desired to continue, the question of waiver of 
prompt payment was for the jury. 

Such waiver is within the power of the secretary, though not done in his of- 
fice, if done in the discharge of his official duties. 


Cary & Rumsey (Frank Rumsey, of counsel), for Appellant. 
Ws. H. Forp (Wm. F. Cogswell, of counsel), for Respondent. 


O’Brien, J. 

A recovery is sought in this action upon a policy of life insurance. 
At the last trial. the court directed a verdict for the defendant, but 
subsequently, upon a case and exceptions, set the verdict aside and 
granted a new trial. The general term has reversed this order and 
reinstated the verdict as directed. The appeal involves simply an 
inquiry whether the case was one for the court or the jury. 

The defendant, by its policy bearing date June 5, 1882, insured 
the life of Edwin A Walter, of Kendall Creek, in the state of Penn- 
sylvania, in the sum of $2,500, payable, in case of death within the 
life of the policy, to his executors, administrators, or assigns. The 
insured died on October 6, 1886, and his personal representatives 
assigned the policy to the plaintiff. The defense is that the policy 
was not in force at the time of the death of the insured, by reason 
of his failure to pay the semi-annual premium that became due 
December 5, 1885, and another payment which became due June 
5, 1886. There is no claim that these payments were in fact ever 
made, but it is claimed that the defendant has waived strict perform- 
ance of the contract in that respect, und that, while they are still 
due to the defendant, and may be deducted from any recovery on 
the policy, yet the circumstances and dealings between the parties 
were such that an omission to pay the premiums on the day when 
due, according to the terms of the contract, did not produce a for- 
feiture or cancellation of the policy. 

In order to determine whether there was any question in the case 
for the jury, it becomes necessary to examine the testimony and 
state the facts established or conceded. A note was given for the 
payment due December 5, 1885, which became due March 5, 1886, 
but was not paid, and a new note was given in its place, at 60 days. 
These notes contained a provision pledging the policy as security 
for their payment, and that, in case of nonpayment when due, the 
policy should become null and void. The renewal note, which be- 
came due May 4, 1886, was not paid, but the act of the defendant 
in extending credit to the insured for premiums falling due upon 





1893. } Hastings vs. Brooklyn Life Ins. Co. 701 


pledge of the policy established a course of dealing between the par- 
ties which it was necessary to terminate in some way before the 
policy could be treated as forfeited and void. On the trial the de- 
fendant produced and put in evidence a letter-press copy ofa letter 
signed by its secretary, bearing date May 27, 1886, addressed to the 
deceased at his place of residence in Pennsylvania, notifying him 
that his note for premium on the policy was due May 4th, and was 
not paid. It stated further that by reason of this non-payment the 
policy lapsed, 

And we are thereby obliged to cancel it on our books. If you have any de- 
sire to restore it to full force, be good enough to inform us at once. 
This letter, if received by the deceased, doubtless operated to ter- 
minate the course of dealing and to render the policy void, unless 
he responded to it in a reasonable time, and paid the arrears of pre- 
mium. If it had been shown that the letter had been actually 
mailed to the insured, the presumption would be that he received 
it; but we think that the defendant did not prove the mailing of the 
letter so conclusively as to warrant the court in taking the question 
from the jury. The secretary swore that he wrote and signed the 
letter, and then gave it to an attendant to copy’ in the book, who 
brought it back to him in such a condition as to show that it had 
been in the letter press. The secretary, as he swears, then folded 
and inclosed it in a sealed envelope, with a notice upon it to return 
unless delivered, directed it to the insured, and then put it in a 
basket in the office where letters for mailing were usually placed. 
This is all the secretary knew about the mailing of the letter, but the 
porter in the office testified that his business was to take the letters 
from the basket and mail them; that he mailed all letters found in 
the basket, but had no recollection of ever seeing or handling this 
particular letter. He knew nothing on that point except what is 
to be inferred from his usual custom and practice. On the other 
hand, it was shown that no such letter was found among the letters 
or papers of the deceased, who was a physician, and, aside from 
what the porter testified to as to mailing, there was no fact or cir- 
cumstance shown that would warrant the conclusion that he had 
received it. It could not be held, therefore, as matter of law, that 
the facts herein established the mailing of the letter. While the 
facts and circumstances in support of that conclusion are quite per- 
suasive, and would amply warrant the jury in finding that it had 
been mailed, yet the question was one within their province, and 
should not have been determined by the court. If, however, there 
is no sufficient answer to the default inthe payment of the premium 
that fell due on the 5th of June,1886,following the date of the letter, 
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the question thus far considered would not be material. Onthe 
part of the plaintiff, some proof was given of a conversation between 
the deceased and the secretary of the defendant, on or about May 
5, 1886, at or near the place of residence of the insured in Pennsyl- 
vania. The witness who testified as to this conversation was the 
same person who was or had been the defendant’s local agent in 
the territory where the insured lived, and who had charge of the 
collection of premiums there. The witness was not able to give the 
language used by the parties to this conversation, nor was his recol- 
lection of its substance very clear, but, after several questions were 
put to him by counsel and the court, he finally swore that his best 
recollection of the substance of the conversation was that the secre- 
tary said to the insured that they would carry him, and give him 
credit for premiums due and to become due thereaiter. If this 
testimony stood alone, it might be regarded as somewhat improb- 
able, at least, but there are some conceded facts and circum- 
stances that might be considered, possibly, as giving it some sup- 
port. There is, no doubt, a dispute as to the fact that the secretary 
was there and met the deceased, and had a talk with him in regard 
to the policy. The insured was the defendant’s medical examiner 
in the locality, and the company or its officers were desirous of re- 
taining him for some reason as one of its policyholders. The secre- 
tary himself admits this, and also that he urged the insured to retain 
his policy, and that he told him they would give him time, but 
whether this related to the note that had just fallen due, or to the 
premium to fall due a month afterwards, is not clear. Whether 
there was, in fact, any promise or agreement on the part of the de- 
fendant to waive prompt payment of the June premium was, we 
think, under all the circumstances, a question for the jury. 
However improbable the testimony of a witness may appear who 
testifies to a fact not in itself impossible in the ordinary course of 
events, the credibility, force, and effect of such testimony are for 
the jury. If the statement of this witness in its full scope and 
length is to be accepted, then there was an agreement between the 
insured and the defendant’s secretary, acting in its behalf, to the 
effect that credit would be given for the premiums, if the officer had 
the power to bind the company by such an agreement or promise. 
The learned general term was of the opinion that, as the secretary 
was at the time in another state, and not at the general office of the 
company, he had no power to bind it. We cannot concur in this 
view. The secretary is one of the general managing agents of a 
corporation, and when in the discharge of the duties of his office, 
he represents the corporation itself. To waive prompt payment of 
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a premium about to fall due, is an act within the general powers 
of the secretary of a life-insurance company. The president or 
other general officer of a corporation has power, prima facie, to do 
any act which the directors could authorize or ratify: Conover vs. 
Insurance Co., 1 N. Y., 290; Booth vs. Bank, 50 N. Y., 396; Leslie 
vs. Lorillard, 110 N. Y., 519; Holmes Booth & Haydens vs. Willard, 
125 N. Y., 75; Patterson vs. Robinson, 116 N. Y., 193; Rathbun vs. 
Snow, 123 N. Y., 343; Railroad Co. vs. Dixon, 114 N. Y., 80; Mor. 
Priv. Corp., §§ 251-353. There is no reason, and we are not re- 
ferred to any controlling authority, for holding that the valid exer- 
cise of his powers depends upon the particular place where he may 
be at the time. The true test of his authority to bind the corpora- 
tion is not whether he acts in the general office or in a distant 
state, but whether, at the time, he is engaged in the discharge of 
the general duties of his office, and in the business of the corpora- 
tion. These views lead to the conclusion that the case should have 
been submitted to the jury. The facts were not before the general 
term. The only question was whether the trial judge committed 
an error of law in setting aside the verdict which he had directed, 
and granting a new trial: He was authorized to review his own 
action, and motion for a new trial, and, if satisfied that he had com- 
mitted an error in refusing to submit the case to the jury, or in any 
other respect, to grant a new trial. He had the advantage of see- 
ing the witnesses and observing their general intelligence,demeanor 
in testifying, and apparent fairness and candor, and unless, in such 
a case, it is clear that there was no evidence whatever to submit to 
the jury, his order should be sustained: Devlin vs. Bank, 125 N. Y., 
757. We have already expressed our views on that question, and, 
indeed, the learned general term did not hold that the case was 
destitute of all evidence to go to the jury as to the alleged agree- 
ment between the insured and the defendant’s secretary to waive 
the payment of the premium about to become due, but only that the 
secretary did not possess the power to bind the company thereby 
at the place where he then was. The order of the general term 
should be reversed, and that of the special term affirmed, with 
costs. Allconcur. Ordered accordingly. 





Supreme Court of Utah. 


SUPREME COURT OF UTAH. 


WARNER 
v8. 


UNITED STATES MUTUAL ACCIDENT ASS’N.* 


In the case of an accident policy a general verdict for plaintiff, together with 
a special finding that the death was caused by a bullet penetrating the 
heart, is conclusive of the question that the death was due to external 
violence and accidental means. The presumption of lawis, in the absence 
of evidence to the contrary, that death was neither due to suicide nor 
murder. 


Special findings in such case that whether death was due to a shot fired by 
insured or an assassin was unknown must be construed to refer to an 
accidental and not suicidal shot by insured. 


Bartpwin & Tatiock, for Appellant. 

Powers & Hires, fur Respondent. 

Miner, J. 

This action was brought to recover $5,000 on a policy of insur- 
ance issued by the defendant to J. Harley Warner. By the terms 
of the policy the defendant agreed to pay $5,000 to Warner, or 
his survivor, if death result from external, violent, and accidental 
means, but does not extend to cover accidental injuries or death re- 
sulting from fighting, suicide, felonious or otherwise, sane or insane. 
The plaintiff, in his complaint, claims that on Marcn 5, 1891, while 
this policy was in force, the assured was accidentally shot and killed, 
the ball passing through his body in the region of the heart. This 
allegation in the complaint is denied by the defendant, and the 
further defense is made that the death of the assured was suicidal, 
or the result of his own carelessness and negligence. The jury 
rendered a verdict for the plaintiff for the sum of $5,000 and inter- 
est, and at the same time returned into court their special findings, 
as follows:— 

(1) Was the death of J. Harley Warner caused and produced on or about 
March 5, 1891, by a bullet penetrating the heart of the said J. Harley Warner, 
deceased? Answer. Yes; that is, the region of the heart. (2) Do you find 
from the evideuce that the death of the said J. Harley Warner was caused or 
produced by a gunshot wound? A. Yes. (3) Was the wound found in the 
region of the left nipple of the said J. Harley Warner produced by a pistol 
fired by the said J. Harley Warner? A. Don’t know. (4) Do you find from 


the evidence that J. Harley Warner was shot on or about March 5, 1891, by 
an assassin or burglar? A. Don’t know. (5) Do you find from the evidence 


* Decision rendered, Mar, 13, 1893. 





1893.) Warner vs. United States Mut. Accident Ass'n. 705 


that J. Harley Warner was of a cheerful and buoyant disposition, and in 
good health, physically and mentally, just prior to March 5, 1891? A. Yes, 
as to disposition. Don’t know as to health. (6) Do you find from the evi- 
dence that J. Harley Warner had been afflicted by a disease called ‘‘ la grippe” 
and neuralgia just shortly before his death? A. Yes, slightly; a week or ten 
days before his death. (7) Had not J. Harley Warner been taking medicine 
and narcotics shortly before his death? A. Yes, a few days before his death. 
Don’t know as to narcotics. (8) Do you find from the evidence that any 
effort was made by the heirs of J. Harley Warner, or any of them, to conceal 
or suppress the facts connected with his death? A. No. 


And thereupon the defendant moved for judgment in his favor 
on such special findings, claiming “(1) that special findings of fact 
numbered 3 and 4, which special findings are part of the record, 
and are made part of this motion, are and each of them is incon- 
sistent with the general verdict; (2) the general verdict is con- 
trary to the special findings in the said cause, and is not supported 
thereby.” Which said motion of the defendant the court on the 
28th day of April, 1891, overruled, and entered judgment on the 
general verdict in favor of the plaintiff and against the defendant 
for the sum of $5,323.33, and for the cost of the said suit, to which 
defendant duly excepted. 


The testimony taken on the trial of this case is not embraced in 
the record here, hence we do not know whether the allegations of 
the complaint were sustained by proof or not. The presumption in 
such case is that every fact necessary to sustain the allegations of 
the complaint and to justified the verdict of the jury was proved on 
the trial. Resting upon this presumption, we shall not consider any 
matter embraced in the exceptions, except the question as to whether 
the general verdict of the jury is consistent with their special find- 
ings and those arising upon the charge of the court. The two prin- 
cipal facts to be established by the plaintiff were external violence 
and accidental means causing death. As we have seen, the verdict 
of the jury, in the absence of any testimony in the record, is con- 
clusive upon this question. It cannot be presumed asa matter of 
law that the accused took his own life, or that he was murdered; 
the presumption of law is against either murder or suicide: Insur- 
ance Co. vs. McConkey, 127 U. S., 661; Pichards vs. Insurance Co., 89 
Cal., 173; Utter vs. Insurance Co., 65 Mich., 545. By the general 
verdict and special findings Nos. 1 and 2 it appears that Warner’s 
death was caused by a bullet from a gun penetrating the heart. 
These findings establish the fact that death was caused by external 
violence within the meaning of the policy. 

The next inquiry is as to whether the death was accidental or in- 


tentional. If the deceased was killed by the accidental discharge 
Vou. XXII.—45. 
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of a gun in his own hands, it was accidental, within the meaning of 
the policy. If he committed suicide, the plaintiff cannot recover in 
this action, as under the terms of the policy it did not extend to 
cover self-destruction, whether the insured was sane or insane. 
Nor does this policy contain the clause retained in some policies, 
and referred to in Insurance Co. vs. McConkey, supra, that no claim 
shall be made under it where the death of the insured was caused 
by intentional injuries inflicted by the insured or any other person. 
Therefore, if the deceased came to his death by a gunshot wound 
inflicted by an assassin or burglar, it must be deemed accidental to 
the deceased within the meaning of the policy, and under the pre- 
sumptions spoken of. The jury do find in the third and fourth 
special findings that they “don’t know” whether the wound found 
on Warner’s body was produced by a pistol fired by Warner, nor 
whether the shot was fired by an assassin or burglar. The defend- 
ant claims that the findings are inconsistent with the general 
verdict, but we cannot concur in this view. The jury find that 
death was produced by a gunshot wound; the presumption of law 
is that Warner did not suicide, and was not murdered. No testi- 
mony is presented in the record of any kind to rebut these pre- 
sumptions. The fact must stand admitted that Warner came to his 
death by external violence and accidental means. With these facts 
admitted, how does it matter whether a burglar or assassin shot 
him, or whether he shot himself. 

The third question answered by the jury does not embrace the 
question as to whether Warner fired the shot with suicidal intent 
or not, so that an answer in the affirmative to the question pro- 
pounded would not have shown any suicidal purpose on the part of 
Warner, nor would such answer have been inconsistent with the 
general verdict. 

The jury were instructed by the court that if the deceased com- 
mitted suicide the plaintiff could not recover. They were also in- 
structed that before the plaintiff could recover, the jury must be 
satisfied by a fair preponderance of evidence that the deceased came 
to his death by external, violent, and accidental means, and that his 
death was accidental; and upon the issue thus presented the jury 
found against the defendant in their general verdict. The most 
that can be claimed from the answers to the third and fourth 
special findings is that the jury could not determine from the evi- 
dence submitted to them whether Warner came to his death from 
an accidental discharge of the pistol in his own hands, or whether 
he was shot by an assassin or burglar. Now, if these findings were 
fairly open to a double construction, the general rule is held to be 





1893.] Baumgart et al. vs. Modern Woodmen of America. 707 


that, where special findings are fairly susceptible of two construc- 
tions, the one upholding, and the other overruling, the general 
verdict, that construction will be adopted which upholds the gen- 
eral verdict: Larken vs. Upton, 144 U.S.,19. So in Mallory vs. 
Insurance Co. (47 N. Y., 54), it is held that where, from the facts of 
the case, it appeared that a violent death was either the result of 
accidental injury or of a suicidal act of deceased, the presumption 
of law is against the latter, and upon that ground a verdict for the 
plaintiff was sustained. So, where the evidence leaves it in doubt 
as to whether the death of an insured was caused by a fall or by a 
blow struck by a third person; yet in either case the death is caused 
by “accidental means,” within the general terms of a policy pro- 
viding against injuries or death caused “through external, violent, 
and accidental means:” Richards vs. Insurance Co., 89 Cal., 170; 
Utter vs. Insurance Co., 65 Mich., 545. 

Exceptions are taken to the several instructions given by the 
court to the jury, and numbered 1, 6, 7, 8, 9, 12, 15, 16, and 17, 
respectively, and to the refusal of the court to charge as requested 
by the defendant. We have given these matters careful attention, 
and find that the court fairly covered all the questions presented by 
the pleadings in this case, and presented the law of the case fairly 
to the jury. Upon the whole record as presented we find no error. 
The judgment of the court below is affirmed, with costs. 

Zane, C. J., and Blackburn, J., concur. 


SUPREME COURT OF WISCONSIN. 


BAUMGART ET AL. 
v8. 


MODERN WOODMEN OF AMERICA.* “ 


In the application, which was a warranty, the insured falsely stated he had 
never had piles. The contract provided that it should be void if any of 
the statements in the application should prove untrue. 


Held, that there could be no recovery, although the insured was ignorant that 
he had had piles. 


Stras W. Menzie (C. T. Heydecker and J. C. Jobnson, of counsel), 
for Appellant. 
J. G. Wickuem, J. B. Dow, and Smrrx & Pierce, for Respondents. 


*Decision rendered, June 21, 1893. 
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Lyon, C. J. 

This action is upon a benefit certificate for $2,000, alleged to have 
been issued by the defendant corporation (a benevolent fraternity) 
upon the life of one August Baumgart, payable at his death to his 
widow and children, who are the plaintiffs in this action. He joined 
the defendant fraternity January 13, 1891; was taken sick two days 
later, and died February 7,1891,of pneumonia. The cause was tried 
before the court without a jury. Plaintiffs recovered, and defend- 
ant appealed from the judgment against it for the sum specified in 
the certificate. 

The performance by the deceased, August Baumgart, of conditions 
precedent to the right of plaintiffs to recover is denied in the 
anwer of the defendant, and facts are alleged therein which, if true, 
render such benefit certificate invalid for several reasons. Only one 
of these allegations requires notice, for such allegation is conclu- 
sively proved, and, for reasons which will be briefly stated, is fatal 
to a recovery in the action. None of the other grounds upon which 
the validity of the certificate is challenged will be determined. The 
foundation of the alleged contract of insurance sought to be enforced 
in this action. isfan application in writing by the deceased, Baum- 
gart, for membership in the defendant corporation and fraternity, 
and for benefits upon his life, payable to the plaintiffs. Such appli- 
cation is written on a blank prescribed and furnished by the fra- 
ternity in accordance with its authorized rules and regulations, and 
contains the following question: ‘‘ Have you ever had any of the fol- 
lowing disorders or diseases? If so, state when. Give name of 
physician who treated you for same.” Then follows a list of 37 
diseases. Among them is piles. The deceased answered the above 
questions categorically, as to each one of the diseases named “No;” 
that is to say, he expressly and positively represented and stated to 
defendant that he never had piles, or any other of the 37 diseases 
named. He also stipulated with defendant, in writing, in respect 
to such application and answers, as follows:— 

I agree that said answers and statements form the exclusive and only basis 
of my application for a benefit certificate, and I agree that the truth of said 
answers and statements, and each of them, is material to the issuance and 
validity of said benefit certificate, hereby meaning and intending that said 
answers and statements, and each of them, are and shall be taken and con- 
strued to be strict warranties. 

Moreover, the contract of insurance indorsed upon the benefit 
certificate contains this clause :— 

If any of the statements or declarations in the application for membership, 


and upon the faith of which this certificate is issued, shall be found in any 
respect untrue, then, in every such case, this certificate shall be null and void 
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and of no effect, and all moneys which shall have been paid, and all rights 
and benefits which may have accrued on account of this certificate, shall be 
absolutely forfeited. 

Hence we have here a strict warranty, as distinguished from a 
mere representation, that the deceased never had piles. The dis- 
tinction between these is fundamental in the law of insurance, and 
was stated by this court in Blumer vs. Insurance Co. (45 Wis., 622). 
It requires no further elucidation here. It was there held that a 
substantial breach of any warranty, whether material to the risk or 
not, will defeat the policy. 

It was competent for the parties to contract as they did. The de- 
fendant might lawfully refuse to insure Baumgart except upon con- 
dition that he disclosed truly whether he ever had any of the speci- 
fied diseases, and that his statements and disclosures should be strict 
warranties which, if not true, should invalidate the insurance. The 
defendant imposed these conditions upon the applicant,who accepted 
them, as it was lawful for him to do, and the contract of insurance 
was closed on that basis. 

Now for the facts: It was conclusively proved on the trial that, 
four months before he applied for membership in defendant fra- 
ternity, Baumgart had an attack of piles and diarrhoea, and was 
treated therefor by a physician, who made him several visits. How 
soon thereafter he recovered, if he did recover, does not appear. Of 
course, this is a substantial breach of the warranty that he never 
had piles, and it is quite immaterial that his death resulted from 
other causes. It is also immaterial, if it be true (as the learned cir- 
cuit judge found), that Baumgart never knew he had the piles. It 
may be observed, however, that his alleged ignorance in this respect 
seems incredible, and, were the finding material, it would be diffi- 
cult to approve it. For these reasons it is impossible to sustain this 
judgment without violating fundamental principles in the law of in- 
surance, which this court has heretofore steadily upheld and en- 
forced. 

A printed case, which contains 174 pages, has been furnished the 
court. Much immaterial matter is contained in it, and in its prepa- 
ration there has seemingly been no attempt to condense. A proper ab- 
stract of the record would not fill more than 75 pages. The clerk 
will only allow in the taxation of costs for printing that number of 
pages. The judgment is reversed, and the cause will be remanded, 
with directions to the circuit court to dismiss the complaint on the 
merits. 





Supreme Court of Louisiana. 


SUPREME COURT OF LOUISIANA. 


————_——- 


MOISE 
v8. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


A tutor of minor heirs appointed in Louisiana, whose father was domiciled 
and died in Kentucky, has no powers of administration over property not 
located in this state. 


A debt due by a New York debtor to a Kentucky creditor does not acquire a 
situs in this state because the nonnegotiable evidence of the debt is 
found here. 


A Louisiana court has no valid authority to appoint an administrator to a 
person who was domiciled and died in Kentucky, and who left no prop- 
erty in this state. 

When a policy of insurance expressly stipulates that no assignment shall be 


valid without the consent of the company, an assignment without such 
consent is without effect. 


D. B. H. Carre and Morse & Cann, for Appellant. 
Bayne, Denrare & Deyeare, fur Appellee. 


Fenner, J. 

Sydney L. Guyol, a resident and citizen of Louisville, Ky., took 
out a policy of life insurance for $5,000 with the defendant com- 
pany, a corporation domiciled in New York. By the terms of the 
policy the loss was “ payable to the executors or administrators of 
said member.” Guyol died at his home in Kentucky. He left a 
surviving widow and certain minor children by a first marriage. 
After the death of his first wife, these children had been sent by 
Guyol to their maternal relatives in New Orleans, and were here 
at the date of his death. The present plaintiff, their maternal 
uncle, applied to the civil district court of this parish, and was ap- 
pointed and confirmed as tutor of said minors. An inventory was 
taken, which showed no other property except the policy of insur- 
ance above referred to and another policy in a different New York 
company. The defendant company does business in this state 
through an agent who, as required by the law of the state, repre- 
sents it for purposes of suit in this state. The tutor, being in pos- 
session of the policy of insurance, brings this suit thereon against 
the defendant company through its aforesaid agent. 

The defendant filed exceptions of no cause of action, and lack of 
capacity in plaintiff to stand in judgment because the policy was 
payable to the executors or administrators of Guyol, who was domi- 
ciled and died in Kentucky, where alone his succession could be 
"© Decision rendered, May 15,1893, SyllabusbytheCourt. .. 
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opened, and a judgment in favor of plaintiff would not be res adju- 
dicata against an administrator of Guyol appointed in Kentucky: 
These exceptions were properly maintained, and plaintiff's suit dis- 
missed. We have no concern with the propriety or validity of 
plaintiff's appointment as tutor of the minors, nor with his right 
and power in that capacity to take possession of and administer the 
estate of their deceased parent, whose heirs they are, in this state. 
Guyol was domiciled and died in Kentucky and, so far as appears, 
he left no property, real or personal, in this state. This policy of 
insurance is a mere nonnegotiable evidence of a debt due by a 
New York debtor to a Kentucky creditor. The appointment by the 
insurance company of an agent in this state through whom it may 
be sued, does not change the domicile of the company. Under no 
possible view can such a debt be said to have a situs, real or ficti- 
tious, in this state. The policy, by its terms,is payable only to 
Guyol’s “ executors or administrators,” to whom alone is the com- 
pany bound to pay. Under the facts of this case, the courts of 
Louisiana have no valid authority to appoint such an administrator, 
and, if they had, by reason of presence of other property in this 
state, his authority would not embrace the administration of this 
foreign asset, which belongs to the domicile of the decedent. The 
alleged assignment of the policy by Guyol need not be considered, 
because the policy contains an express clause that no assignment 
“shall be valid without the consent of the association, and upon 
such terms as shall be approved by its secretary or assistant secre- 
tary,” and no such consent is alleged or proved. Other matters 
alleged are impertinent to the issue, and need not be discussed. 
The company was not required to prove that Guyol had creditors. 
It is entitled and bound to stand on its contract, which obliges it to 
pay only to Guyol’s “executors or administrators,” and, whatever 
powers plaintiff's commission as tutor might confer on him over 
property situated in this state, they cannot embrace any power to 
administer or collect this debt due by a New York corporation to 
a decedent who was domiciled and died in Kentucky. 
Judgment affirmed. 





Appellate Court of Indiana. 


APPELLATE COURT OF INDIANA. 


PHENIX INS. CO., or BROOKLYN, 
v8. 
LORENZ.* 


It is not necessary in Indiana to file a copy of the application with the com- 
plaint. Ifthe answer alleges a violation of policy conditions, the reply 
may be a waiver, either at the time of issuing the policy or subsequently. 


Where the application in such case is filled by the agent, and a privilege to 
incumber is not inserted as directed, and the applicant is an ignorant 
man, this court will not assist in the furtherance of a fraud because the 
policy contained a forfeiture clause; and where the application and policy 
are inconsistent, the former must stand. 


A reply setting forth the above facts will be deemed sufficient. 


Ross, J. 

In a very earnest and forcible petition the appellant insists that 
the court erred in holding the third paragraph of the reply to be 
sufficient. The first contention is that, although the record does 
not show the written application to have been filed as a part of 
the second paragraph of the answer, it should nevertheless have 
been so considered, for the reason, as counsel insist, it was in 
fact so filed, and if the record is not correct in that respect it 
was the fault of the clerk who made the transcript. In support 
of this contention the original answer has been certified to this 
court. This court accepts and passes upon the record as certi- 
fied by the clerk of the court below, and if it is incomplete or incor- 
rect it is the fault of the parties to the record. It is their duty 
to see that the transcript of the record, when it comes to this 
court, is full, true, and complete. An instrument properly re- 
ferred to, and filed with a pleading as an exhibit, may serve as such 
for several paragraphs, and it is not necessary that it be copied into 
each paragraph, or that a separate exhibit be filed with each; but it 
must be filed as an exhibit, and must be properly referred to in 
each paragraph, to make it a part thereof. The record in this case 
contains no exhibit, and the second paragraph of the answer does 
not properly refer to any. Having passed upon the record as it 
came to us, we cannot now permit it to be amended. While the 
application upon which the policy sued on was issued is a part of 
the contract between the parties, it has been repeatedly held that 
in an action on the policy, to recover for a loss thereunder, it is not 


* Decision rendered, June 24, 1893. 





1893.] Phenix Ins. Co. vs. Lorenz. 713 


necessary to file with the complaint a copy of such application: 
Insurance Co. vs. Kessler, 84 Ind., 310, and cases cited, and Insur- 
ance Co. vs. Wiler, 100 Ind., 92. The application is the proposition 
of the insured, and the policy its acceptance by the insurer; and 
while it is not necessary, in an action on the policy, to make the 
application an exhibit to the complaint, if the insurer seeks by an- 
swer to show that certain conditions contained in the policy have 
been violated by the insured, the insured may reply a waiver of the 
condition by the insurer, either at the time of the issuing of the 
policy, or subsequent thereto. In the case of Pickel vs. Insurance 
Co. (119 Ind., 291), which was an action on a policy to recover fora 
loss, the appellee answered that the policy was issued upon a writ- 
ten application, in which the appellant represented “that there was 
only an incumbrance of $1,000 on the land” upon which the house 
insured was situated, when in fact there was a mortgage thereon of 
$2,200, for which reason a forfeiture was asked. In another para- 
graph it was averred that the policy contained a condition that if 
the property insured should become mortgaged or incumbered 
during the existence of the policy it should become void ; that dur- 
ing the existence of the policy the insured had mortgaged it, ete. 
To this answer, however, a demurrer was sustained. The insured 
replied that he had made a written application in which certain 
questions were unanswered, but that he had informed the agent of 
the company who wrote out the application that his property was 
incumbered for $2,200, but the agent said it was not necessary to 
make that statement. It was also alleged that the application had 
been altered after he signed it, ete. The court, in passing upon the 
sufficiency of this reply, says: “ An agent authorized to take appli- 
cations for insurance should be deemed to be acting within the scope 
of his authority where he fills up the blank application of insurance; 
and if, by his fault or negligence, it contains a misstatement not 
authorized by the instructions of the party who signed it, the wrong 
should be imputed to the company, and not to the assured.” 

In the reply under consideration it is averred that the appellee 
directed the appellant’s agent what to insert in the application with 
reference to the privilege of incumbering the property insured, and 
the agent pretended so to make the application, and he represented 
to the appellee that, with those facts in the application, the com- 
pany’s policy would permit him to incumber his property as he de- 
sired. The insured—a German, unable to read and write the 
English language, and upon such representations of said agent— 
accepted the policy of insurance. Under such a state of facts this 
court cannot lend its aid to assist the appellant in furthering the 
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fraud already practiced upon the appellee. But it is said the appli- 
cation does not contain the statements alleged in the reply, and, if 
it is not as it should have been, it should first be reformed. If the 
application was made to speak falsely by the agent of the appellant 
it is not necessary that it be reformed before the appellee sue on 
the policy. As Coffey, J., in Ins. Co. vs. Stark (120 Ind., 444), says 
“Tt cannot be successfully maintained that a party should be re- 
quired to prosecute a suit to reform an instrument of writing 
which was not under his control, and which he never executed.” 
See, also, Insurance Co. vs. Allen, 109 Ind., 273. If a clause or con- 
dition in an application for insurance is so inconsistent with a clause 
or condition in the policy issued thereon that both cannot stand to- 
gether, and especially if that in the application is one upon which 
the issuing of the policy depends, it must, of necessity, control. In 
this case the appellant induced the appellee, if the facts alleged in 
the reply are true, to accept a policy containing a forfeiture clause, 
which is inconsistent with the terms and conditions of the applica- 
tion, representing that the application was made out as he re- 
quested, and that, therefore, the policy granted him the privilege 
of incumbering his property. These representations, as shown by 
the reply, induced the appellee to cancel a policy of insurance which 
he then had in another company, and to take insurance, instead, in 
appellant’s company. We think the reply sufficient as a reply to 
that answer, not considering, however, the sufficiency of the answer 
itself. Petition overruled. 

Gavin, C. J., and Reinhard, J., are of the opinion that the petition 
should be granted. 


SUPREME JUDICIAL COURT OF MAINE. 


DOUGLASS 
v8. 


PARKER.* 


Where a life policy is payable to the widow, it does not become assets of the 
estate; and the administrator can neither collect it nor maintain an ac- 
tion against her (Rev. St. c. 64, § 48, cl. 4) to recover the premiums 
= the insured within three years of his death, as belonging to the 
estate. 


* Decision rendered, June 4, 1892. Official Syllabus, 
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F. A. Morey, for Plaintiff. 
N. & J. A. Mornin, for Defendant. 


Watron, J. 

This is an action by the administrator of James S. Parker to re- 
cover from his widow a portion of the money that has been paid to 
her as insurance on the life of her husband. The plaintiff claims 
that, by force of the statutes of this state, the premiums paid by the 
deceased Parker within three years of his death belong to the estate 
as assets for payment the of debts. 

We do not think this claim can be sustained. It was decided in 
Cragin vs. Cragin (66 Me., 517), that the statutes referred to (Rev. 
St., c. 64, § 48, cl. 4, and Rev. St., c. 75, § 10) are not applicable to 
a case like this; that these provisions refer only to the distribution 
of money received on a life policy belonging to the estate; that 
when, by the terms of the policy, or the contract of insurance, the 
money is payable directly to the widow, or to the widow and children, 
it does not belong to the estate, and cannot be collected by the ad- 
ministrator; and that the beneficiaries take the money, not as dis- 
tributees, but as donees, and not in the porportions provided by the 
statute, but in the proportions provided by the contract of insurance. 

Such being the law, the conclusion is inevitable that this action 
is not maintainable. None of the money paid to the defendant by 
the two societies mentioned in the plaintiff's declaration can be re- 
garded as assets belonging to the estate of her deceased husband. 
By the terms of the contracts with the societies, as shown by the 
proofs, the insurance money was payable directly to her, and could 
not have been recovered by the plaintiff from the societies; nor can 
any portion of it now be recovered by him from her. 

Judgment for defendant. 

Peters, C. J., and Virgin, Emery, Foster, and Haskell, J. J., 
concurred. 





Miscellaneous Decistons. 


MISCELLANY. 


Cases to which an insurance company is party, which are,not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Liasizity ror Farture to Procure Insurance. 


The Court of Chancery of New Jersey, in the case of Lehneis vs. 
Egg Harbor Commercial Bank, decided May 26th, 1893, furnished 
the following syllabus: If one party undertake to procure for an- 
other a policy of insurance against loss by fire upon the house of 
the latter for a sum named, and, through oversight of the under- 
taker, no policy is actually procured, and the house is consumed 
within the time covered by the proposed policy, the undertaker will 


be liable for no more than the value of the house, though that be 
less than the amount which was to have been named in the policy. 


Liasizity FoR Fire on Apsorntna PRemiszs. 


The Supreme Court of Michigan, in the recent case of Richter vs. 
Harper, has decided that failure of the insured to extinguish a fire 
on adjoining premises when known to exist, and when it could 
readily have been done, may be a sufficient ground for forfeiting the 
benefit of the insurance. 


ParricutarR AVERAGE—COLLISION. 


In the case of the Companhia de Moagens do Barriero vs. The 
London Assurance Co. and the Mannheim Ins. Co., decided by the 
U.S. District Court for the E. D. of Pa., May 12, 1893, it was held 
that a policy on a cargo of wheat at and from New York and bound 
for Lisbon attaches while in the harbor, immediately on loading. 
The policy contained the clause, “free of particular average uniess 
the vessel be stranded, sunk, burned, or in collision.” It was held 
that the exception ceased to operate as soon as a collision has 
occurred no matter what the subsequent cause of loss. It was 
further held, that where the vessel had cast off her moorings, but 
immediately returned to the dock and made fast on account of a 
fault in her engines, and was there struck by a scow, which made a 
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slight break in the bulwarks, this was a collision within the policy, 
Regarding the question of particular average, the court said: 
If the question was new it would be embarrassing. It is very old, 
however, having arisen and been decided in England more than a 
century ago; and the decision then made has been adhered to with- 
out variation ever since. The clause originally was confined to 
cases of “stranding,” but was quickly extended to cases of burning 
and collision as well. Its introduction in the peculiar form here 
found soon gave rise to litigation; the insured contending that if 
stranding, burning, or collision occurs during the voyage, whether 
the loss be attributable to it or not, the policy is to be read as if 
this conditional limitation had been omitted; and the insurer con- 
tending that the clause contemplates only such stranding, burning, 
or collision as causes the loss. The English courts, after full dis- 
cussion and consideration adopted the former view, giving to the 
language a strict, literal, interpretation; and notwithstanding the 
repeated efforts subsequently made to procure a reversal, the 
decision has been adhered to with pertinacity and steadiness to 
this day. Lown. Mar. Ins., 319, 320, says: “A stranding at any 
time during the voyage is sufficient. It is of no consequence 
whether this causes the damages or not. The injury to the ship 
may be repaired before the damage to the cargo occurs. A strand- 
ing during the voyage (without regard to its consequences) operates 
to efface the clause from the policy.” McArthur, Mar. Ins., 283-285; 
Pars., Mar. Ins., 630, 631; and Arn., Mar. Ins.,—say substantially the 
same. The decisions, and the reasons on which they are founded, 
are so fully stated by these authors that it would be a waste of 
labor to say more about them. 

In the United States the question has not been raised, doubtless 
because parties here have acquiesced in its decision as stated else- 
where. However reasonable a different construction of the clause 
might have been in the commencement, it would be most unreason- 
able now. As the proofs show, and as would be inferred in their 
absence, insurers and insured contract with reference to this con- 
struction. Where the insurer desires to vary the risk he varies the 
language, and the premium demanded, accordingly. If he intends 
to limit his liability for partial loss to cases in which such loss is 
attributable to the stranding, burning, or collision, he says so and 
charges a diminished premium. A departure from the established 
construction now would, therefore, work great injustice to the in- 
sured. While paying for one risk, he would be secured against 
another of less importance. I cannot doubt that the courts of this 
country will follow those of England on this subject. The impor- 
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tance of uniformity in the rules respecting commerce, and kindred 
subjects, in this country and that, cannot be overstated. The cir- 
cumstance that some differences exist now affords no support for an 
argument in favor of others. 


Service on Foreragn Corporation. 


The statutes of Indiana provide that process may be served on 
certain specified officers or agents of a foreign company, and, if such 
cannot be found, then on any person authorized to do business for 
it in the state. Such companies are also forbidden to do business 
until consent has been filed to the service of process on any authorized 
agent in the state, and any party receiving or transmitting money 
for its use or doing business for it is declared an agent. It was 
held by the Supreme Judicial Court of Massachusetts in the case of 
Reyer vs. Odd Fellow’s Fraternal Association of America, decided 
November 22d, 1892, that service in Indiana in an action brought 
there, on a person who delivered the policies of such a company on 
an application made there and received assessments under the 
authority of the company was an agent to accept service, and gave 
jurisdiction to the Indiana Court, and may recover in Massachusetts 
on a judgment recovered in Indiana, and evidence as to the non- 
appointment of such agent by the company is immaterial. As to 
the power to enact such statutes, the court says: Of this power 
there can be no question. Corporations are not entitled under 
article 4, § 2, of the Constitution of the United States, “to all the 
privileges and immunities of citizens in the several states.” Any state 
may, within limitations not material to the present case, prescribe 
the terms and conditions on which foreign corporations may act 
therein; and this power undoubtedly allows the state to prescribe 
the mode of service of process of its courts upon a foreign corporation 
doing business there: Insurance Co. ys. French, 18 How., 404; 
Paul vs. Virginia, 8 Wall., 168; Doyle vs. Insurance Co., 94 U.5S., 
535; Ex parte Schollenberger, 96 U. S., 369; Railroad Co. vs. 
Koontz, 104 U.S., 5, 11; Ferry Co. vs. Pennsylvania, 114 U.S., 196; 
Association vs. New York, 119 U. S.,110; Attorney-General vs. 
Mining Co., 99 Mass., 148; Bank vs. Huntington, 129 Mass., 444, 
449; Johnston vs. Insurance Co., 132 Mass., 432; Wilson vs. Fire- 
Alarm Co., 149 Mass., 24. Such statutes have often been declared 
to be neither “unreasonable nor in conflict with any principle of 
public law,” and their purpose of compelling corporations which do 
business in a certain jurisdiction to submit to the domestic forum 
the questions arising therefrom is held to be “highly proper:” 
Insurance Co. vs. French, ubi supra; Gillespie vs. Insurance Co., 
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12 Gray, 201; Gibsson vs. Insurance Co., 144 Mass., 81. The 
statutes of Indiana in evidence clearly were framed with this purpose 
in view, and under them the courts of that state had jurisdiction of 
the defendant in the action upon which judgment was rendered. 
Plaintiff's exceptions overruled. Defendant’s exceptions overruled. 


TAXATION. 


The constitution of Mississippi provides that “domestic insurance 
companies shall not be required to pay a greater tax in the aggre- 
gate than is required to be paid by foreign insurance companies, 
except to the extent of the excess of their ad valorem tax over the 
privilege tax imposed upon such foreign companies.” The supreme 
court of that state in the case of Brennen et al. vs. Mississippi Home 
Ins. Co., decided April 17th 1893, held that a domestic insurance com- 
pany that has paid a privilege tax is exempt from an ad valorem 
tax for state, county, and municipal purposes, where such ad 
valorem tax does not exceed the tax required of foreign companies. 


BENEVOLENT Socrety.—Ricuts oF MeEmpers. 


In the Supreme Court of New Jersey on November 7th, 1892 a 
decision was rendered in the case of Holland vs. Supreme Council 
of the Order of Chosen Friends, of which the following is a syllabus 
by the court: The relation between the Supreme Council of the 
Order of Chosen Friends and a beneficiary member to whom, under 
its relief-fund laws, a relief-fund certificate has been issued, is a con- 
tractual relation. The contract of the association with a beneficiary 
member is made up of the application for such membership, the 
certificate issued, and the charter, constitution, and by-laws of the 
order, and in its construction and effect does’ not differ essentially 
from an ordinary policy of insurance. By the relief-fund laws of 
the order, persons engaged in certain occupations are excluded 
from beneficial membership. Among the persons so excluded are 
retail liquor dealers and bartenders. The deceased, in his applica- 
tion for a relief-fund certificate, represented that his occupation was 
that of a printer, and his business was pressman, and in his state- 
ment to the medical examiner he represented that he was not en- 
gaged in the sale or manufacture of wine, beer, or distilled liquors. 
In fact, his occupation was, at the time of his making the applica- 
tion, and for several years before had been, that of a bartender. 
Held, that the contract of the order to pay benefits was avoided by 
the false and fraudulent representation by which it was obtained. 
The suit was brought after the member's death, and in the name of 
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the beneficiary named in the certificate. The defense was that the 
certificate had been procured by false and fraudulent representa- 
tions. To meet this defense it was insisted that the certificate was 
incontestable after the member’s death, unless the deceased had 
been suspended during his lifetime, and his death occurred during 
his suspension. Held, that an agreement in the deceased’s applica- 
tion for the certificate, “that any untrue or fraudulent statement 
made * * * in this application, or my suspension * * * from the 
order, shall forfeit my right to all benefits and privileges therein; 
and it shall not be lawful,in case of my death during such suspension, 
for any of my beneficiaries * * * to receive any benefit whatever 
from the supreme or any grand or subordinate council,”—did not 
estop the association from avoiding the certificate for the fraud and 
deception by means of which the deceased procured the certificate 
of membership, from which he was excluded by the relief-fund laws 
of the order. 





Hahn vs. Guardian Ass’e Co. 


SUPREME COURT OF OREGON. 


HAHN 
vs. 


GUARDIAN ASSURANCE CO.* 


Where the agent solicited and procured insurance on property in an adjoin- 
ing state, assuming to be authorized, and the company received the pre- 
mium and treated the policy as valid, until after the fire, the question of 
his apparent authority is for the jury under proper instructions, and they 
were authorized to find that he was vested with the powers of a general 
agent. 

Where there is no specific prohibition against electric lighting expert testi- 
mony is not admissible to show that its introduction materially increased 
the risk. 

The refusal of an adjuster to continue his work upon learning of a change of 
risk, with the approval of the agent and his declaration that the risk 
would not be paid, is a waiver of proofs of loss. 


A subsequent request from the company, however, for proofs of loss in re- 
sponse to an inquiry as objections for paying, if made in good faith 
within the sixty days, required to furnish proofs is a withdrawal of the 
waiver, and where there is no evidence of bad faith or danger of entrap- 
ping the insured it is error to leave the question whether such request 
was made in good faith. 


JosepH Sruon, for Appellant. 
Gro. H. Wituiams, for Respondent. 
Lorp, C. J. 

This is an action brought to recover the sum of $1,000 upon a 
policy of fire insurance issued by the defendant to the plaintiff upon 
his two-story frame building, situated in Ellensburgh, in the state 
of Washington. The verdict and judgment were for the plaintiff. 
The facts show that on the 10th day of December, 1888, the plaintiff 
insured with the defendant, through its agent, Henry Ackerman, 
the above premises, against loss or damage by fire, for the period 
of one year, and that defendant issued to the plaintiff its policy of 
insurance upon the same, for which he duly paid the premium 
therefor at the rate of 10 per cent, or $100; that on the 4th day of 
July, 1889, a general conflagration occurred in Ellensburgh, which 
destroyed a large portion of the town, including the building so 
insured and owned by the plaintiff; that at the time the said build- 
ing was insured, and the policy issued, it was occupied for the pur- 
poses of a general merchandise store, and so continued to be 
occupied until some time during the month of April preceding the 
fire, when the character of the occupation of the building was 


* Decision rendered, March 28, 1893. 
VOL. XXII.—46, 
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changed from a general merchandise store to a variety theater; 
that, a few days after the fire, W. L. Chalmers, an adjuster, went to 
Ellensburgh, in the employ of several companies, including the 
defendant, to adjust and settle their losses, but that he refused to 
adjust the loss of plaintiff's building, on account of the change in 
its occupancy. The defendant refused to pay the loss, and denied 
liability therefor, mainly upon three grounds: First. That Mr. 
Ackerman, the agent at Portland, was a special agent, with limited 
powers, and with no authority outside of Multnomah County, state 
of Oregon. Second. That there had been a change in the character 
of the occupation of the building, which increased the hazard and 
avoided the policy, by its express terms. Third. That there had 
been a failure to furnish the proofs of loss required by the terms of 
the policy. 

The conditions of the policy issued to plaintiff, relied upon to 
defeat the recovery, are as follows:— 

This entire policy * * * shall be void if the hazard be increased * * * by 
any change * * * in the possession of the subject of insurance, etc. * * * 
If fire occur the insured shall give immediate notice of any loss thereby, in 
writing, to this company, and, within sixty days after the fire, unless such 
time is extended in writing by this company, shall render a statement to the 
company, signed and sworn to by said insured, * * * as to the time and 
origin of the fire; the interest of the insured, and of all others, in the prop- 
erty; the cash value of each item thereof, and the amount of loss thereon; all 
incumbrances thereon, etc. 

The testimony for the plaintiff shows that Ackerman repre- 
sented himself to be the agent of the defendant, and solicited the 
insurance of plaintiff's property; that he negotiated the insurance 
of his property in the state of Washington with Ackerman, and with 
no other person; that he left the matter of the insurance wholly 
with Ackerman, and left for New York, supposing that he had full 
authority to act as agent for the company in the state of Washing- 
ton, and without knowledge cr information of any limitation on his 
powers; that he received the policy from Ackerman; and paid him 
the premium for it. Upon the part of the defendant, the record 
discloses that it accepted the risk, issued the policy, received the 
premium without objection, and treated the policy as valid until 
after the fire. Upon this state of the case the plaintiff contends 
that the defendant, by its conduct, held Ackerman out as its duly- 
accredited agent, and he was justified in assuming that he had full 
authority to effect the insurance. The defendant, by its testimony, 
sought to limit the authority of Ackerman to that of a local agent, 
whose jurisdiction was confined to Multnomah County, and, conse- 
quently, that he had no authority to write policies or take risks on 
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buildings in the state of Washington, nor to speak for or bind the 
company in relation to any risk outside of his territory. Upon the 
issue thus presented, relative to Mr. Ackerman’s powers as agent 
in the premises, the decision rested with the jury, under proper in- 
structions from the court. As the jury found a general verdict for 
the plaintiff, it must be conceded that Ackerman’s authority as 
agent is established, unless the facts and circumstances to sustain 
the plaintiff's side of the issue are insufficient for that purpose. 
The acts of an agent, performed within the scope of his real or 
apparent authority, are binding upon his principal. It is enough 
if, under all the circumstances, he had apparent authority in the 
matter, although in fact his authority was limited. “Persons deal- 
ing with them in that capacity,” says Mr. Wood, “are not bound to 
go beyond the apparent authority conferred upon them, and in- 
quire whether they are in fact authorized to do a particular act for 
the company. It is enough if the act is within the scope of their 
apparent power, and beyond this third persons are not bound to 
make inquiry:” 2 Wood, Ins., § 408. In Hardwick vs. Insurance 
Co. (20 Or., 547), Bean, J., says: “Where insurance companies 
deal with the community through a local agency, persons having 
transactions with the company are entitled to assume, in the absence 
of knowledge as to the agent’s authority, that the acts and declara- 
tions of the agent are as valid as if they proceeded directly from 
the company.” In Insurance Co. vs. Spiers (87 Ky., 297), the court 
says: “As to third parties, the agent should, in the absence of 
notice to the contrary, be regarded as possessing all the powers his 
occupation fairly imports to the public. Under this rule an agent 
who solicits the insurance, takes the application, receives the pre- 
mium, and delivers the policy, may, in our opinion, by his conduct 
or acts, bind his company, * * * in the absence of knowledge upon 
the part of the assured that his powers in this respect have been 
restricted.” The assured has the right to rely upon the agent’s 
apparent authority, and, unless the circumstances are such as to put 
him upon inquiry, he is not bound to inquire as to his special powers. 
Nor can the authority of an agent be questioned, when the acts of 
the company have been such as to amount to a recognition of his 
agency: Swan vs. Insurance Co., 52 Miss., 704. And Mr. Wood 
says: “Where an agent is authoriz2d to tuke risks in one place, it 
is presumed that he had authority to take them anywhere, and a 
risk taken by him outside of his real jurisdiction will be binding 
upon the company:” Wood, Ins., § 529; Lightbody vs. Insurance 
Co., 23 Wend., 18; Insurance Co. vs. Maguire, 51 Ill., 342. In the 
light of these principles of the law, assuming the testimony for the 
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plaintiff to be true, the jury was authorized to find that Ackerman 
was a general agent, and empowered to effect insurance upon prop- 
erty located in the state of Washington. There was nothing in the 
circumstances, as indicated by the testimony, to excite inquiry as to 
the extent of his agency. He did not inform the plaintiff that his 
jurisdiction was confined to Multnomah County, Or., nor that his 
application must be forwarded to the general agent at San Francisco, 
for his approval. He represented himself as the agent of the com- 
pany, and solicited the insurance of the property located in the state 
of Washington. He assumed to act with the full authority of an 
unrestricted agency. By his conduct the plaintiff was led to believe 
that he was vested with full powers to act for the company, and 
bind it by his engagements, and on this account he put the whole 
matter of insuring his property in the agent’s hands, and left for 
other parts of the country, to which his business called him. He 
dealt wholly with Ackerman. He paid the premium to him, and 
the company received it, and issued the policy, and sent it to him, 
who delivered it to the plaintiff. By his acts, coupled with the acts 
of the company, the jury, who were to decide as to the extent of his 
agency, were authorized to find that Ackerman was vested with the 
powers of a general agent. 

The next assignments of error relate to the competency and ad- 
missibility of certain expert testimony, sought to be introduced by 
the defendant, which was disallowed by the court. The defendant 
claims that it should have been permitted to prove, by the testi- 
mony of experts, that the change in the character of the occupation 
of the building materially increased the risk, and also to prove by 
such testimony how the change in the occupation of the building 
was regarded generally by underwriters. The building insured 
was occupied as a general merchandise store, insured at 10 per cent 
premium, and lighted by coal-oil lamps. Upon the change of occu- 
pancy, electric lights were substituted. Whether the change of 
occupancy increased the risk was a question for the consideration 
of the jury. The general rule is that expert testimony is not ad- 
missible as to matters of common knowledge or observation, of 
which the jury can judge as well as the witness. When the subject 
of a proposed inquiry is not a matter of science, but of common 
observation, upon which the ordinary mind is capable of forming a 
judgment, the opinion of an expert is not admissible: Railroad Co. vs. 
Kellogg, 94 U.S.,472; 1 Smith, Lead. Cas., 286; cases. It is compe- 
tent for an insurance company to prescribe the terms and conditions 
upon which it will assume risks. It may decide what risks are hazard- 
ous or extra hazardous, or what are not so, and if they are specified 
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and named in the policy, and prohibited, a violation of the condition 
avoids the policy. This policy contains no proyisions inhibiting or for- 
bidding the writing of policies on variety theaters. The plaintiff was 
entitled to make the change, unless it increased the risk. The question 
was whether the change in the occupation of the building increased 
the risk. Its determination involves no question of science or skill, 
but simply matters of common knowledge or observation, which the 
jury is as competent to judge and determine as the witnesses offered 
as experts. It is only in reference to matters upon which the un- 
educated mind is incapable of forming a judgment that experts are 
permitted to give their conclusions. Hence “it is not competent,” 
as Mr. Wood says, “to inquire of a witness what the effect is upon a 
risk, by leaving a house unoccupied, or whether a risk has been in- 
creased by certain alterations therein, nor whether certain facts 
would have influenced the rate of premium, or were material to the 
risk. Nor is it competent to show what is generally understood 
among insurance men respecting the hazardous or non-hazardous 
character of a certain trade or business; or whether a loss resulted 
from negligence; or whether, if certain facts had been known to the 
witness, he would have taken the risk; or whether he would, under 
a certain state of facts, have consented to additional insurance; 
whether putting an additional number of stoves into a building 
would have increased the risk; whether, if certain facts had been 
known to the agent, he would have issued a policy, or would have 
communicated them to his principal:’ 2 Wood, Ins., § 534, and 
cases cited. And in all cases it may be said that, unless the matters 
upon which the witness is called to give his opinion are properly 
matters of skill or science, the facts must be shown, and the jury 
determine the result from them. 

The next objection is to the failure of the plaintiff to furnish the 
proof required by the policy. The record discloses that W. L. 
Chalmers was an adjuster, who was employed by several insurance 
companies, including the defendant, to adjust and settle their 
losses. The testimony indicates that he was a man of wide expe- 
rience in such matters, and in whom confidence was reposed by the 
companies employing him. He went to Ellensburgh to adjust and 
settle the loss sustained by the companies he represented. Mr. 
Landers, the general agent of the defendant, testifies that Chalmers 
was employed to examine into plaintiffs claim,—the time being a 
few days after the fire,—but that no instructions were given to him 
not to appraise or adjust plaintiff's loss. In the discharge of his 
duties, he obtained an estimate of the value of the loss; but, when 
he was informed of the change in the use and occupation of the 
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building, he refused to proceed and adjust the loss. He at once 
wrote to the general agent of the company, informing him of the 
change, and of his conduct in the premises, which the agent 
approved. Subsequently, plaintiff testifies that Chalmers told him 
that he could not adjust the loss, because he had notice not to do 
so; that adjustments on other property belonging to the plaintiff 
were all right, but that this loss would not be paid by the company. 
The plaintiff also testifies that he had conversation with Ackerman 
about the Ist of August, who told him that the loss would not be 
paid, on account of the change of occupancy. Substantially upon 
this state of facts, the plaintiff claims that Chalmers, also, was an 
agent of the defendant, and authorized to bind it, within the scope 
of his employment, which included the authority to waive the pre- 
liminary proof of loss. Hence, the plaintiff contends that when 
Chalmers, and also Ackerman, stated to the plaintiff that the loss 
would not be paid, on account of the change in the occupancy of 
the building, it was a denial on the part of the defendant of its lia- 
bility, and operated as a waiver by it of the requirement to furnish 
proof of the loss. There is some diversity of opinion as to whether 
an adjuster has authority to waive preliminary proof of loss, but it 
seems to us, as Judge Elliott said, that “the better reason is with 
the cases that hold that he has; for a company that sends an agent 
to ascertain the nature, cause, and extent of the loss, and employs 
him in that particular line of duty, may well be deemed to have 
invested him with a general authority in all such matters:” Insur- 
ance Co. vs. Shryer, 85 Ind., 363. The rule is well settled, and 
supported by numerous authorities, that a denial by a defendant of 
liability, or refusal to pay, is a waiver of proof ofloss. “The denial 
by the defendant,” said Shipman, J., “of all liability, expressly con- 
ceded there was a loss, and was a notice to the plaintiffs that they 
would not be bound in any event, though formal proofs were fur- 
nished. Presentation of proofs, under such circumstances, was of 
no importance to either party; and the law rarely, if ever, requires 
the observance of an idle formality, especially after the party for 
whose benefit the original stipulation was made has rendered con- 
formity thereto unnecessary, and practically superfluous:” Norwich 
& N. Y., Transp. Co. vs. Western Massachusetts Ins. Co., 34 Conn., 
570. “It is well settled,” said the court in Dibbrell vs. Insurance 
Co. (N. C.), “that if, instead of extending the time for filing the 
proofs of loss, the adjuster who is charged with examining them in- 
forms the assured, before the expiration of the sixty days, that he 
denies the justice of his claim, and will not pay it, such conduct, by 
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implication, renders it unnecessary to make out a statement of loss, 
and is held to be a waiver of the requirement to furnish it.” 

It may be admitted that, within the principle announced by these 
adjudications, the facts to which we have alluded were sufficient to 
authorize the jury to find that the defendant had waived the require- 
ment to furnish proof of the loss ; and, if the case stood alone upon 
such facts, it may be conceded that it would be unnecessary to fur- 
ther prosecute our investigation. The record, however, discloses 
that subsequently, and quite a while before the time had elapsed 
within which the plaintiff was required to furnish a statement of his 
loss, the eminent counsel who then and now represents the plaintiff 
wrote to Mr. Landers, the general agent of the defendant at Saf 
Francisco, saying, among other things, that if 

The defendant will state expressly why payment of Mr. Hahn’s policy is 
refused, pointing out the clause or clauses in the contract upon which such 
refusal is based, and the reason or reasons which support it, we will suggest 
what seems to us the error, if any, on the part of the company. 

To this letter the general agent wrote in reply that he begged 
leave “ to suggest that your client (Mr. G. W. Hahn) present to this 
oftice proof of loss claimed by him in connection with our policy 
No. 1,655,965; in strict accord with the printed terms thereof, and 
thereupon we will give the whole matter our full attention. In order 
to avoid technical errors in the form of proof, we inclose herewith 
two blanks one of which you may retain, causing the other to be 
fully executed and forwarded to the undersigned.” It is clear, from 
the letter of the general agent, that the defendant either did 
not understand the proof of loss had been waived, or, if 
it had been waived by this ‘conduct and declarations of | its 
agents, that the defendant intended to withdraw the con- 
clusions of waiver inferred from such conduct and declarations. 
Nor do counsel now, nor did the trial court, question the 
right of the defendant to withdraw such conclusion. In its 
charge, the trial court expressly instructs the jury “ that the com- 
pany had the right to withdraw this conclusion if made within sixty 
days,” but added “that if the jury believed that after the transac- 
tions aforesaid the general agent notified plaintiff or his counsel that 
they now required the formal proofs, informing him at the same 
time that when these were received they would give the matter 
their attention, such a notice, if made in good faith, and with the in- 
tent to give the matter a fair and just examination, and allow plain- 
tiff to enter upon negotiations regarding it, and not made to catch 
plaintiff by hasty admissions, that then defendant should be deemed 
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to put itself in the position of accepting proofs of loss, and the obli- 
gation devolved on plaintiff tofurnish them.” We are unable to find 
the evidence that indicates any want cf good faith, or design to en- 
trap the plaintiff into any hasty admissions, by the request that he 
should furnish the proof of loss. Nor does it seem to us that the 
circumstances, viewed in any light, are susceptible of such inference. 
There was plenty of time before the expiration of sixty days for the 
plaintiff to furnish the proof of loss; and its requirement is ad- 
mitted to be a prerequisite to the plaintiff's right of recovery, unless 
the same had been waived by the defendant. The letter of the 
general agent was a simple request that the proofs required by the 
terms of the policy should be furnished him, and that, for conven- 
ience in preparing the same, he had inclosed two blank proofs,— 
one to be filled out, and the other to be retained as evidence of the 
fact that such proofs had been made; and it contained an assur- 
ance that, upon the receipt of such proofs, he would give “ the whole 
matter his full attention.” What “matter” is this to which the 
agent refers, and to which he will give his “full attention,” except 
the “matter” suggested by the letter of plaintiff by his counsel ? 
That “ matter,” he assures the plaintiff, or his counsel, shall receive 
his “ full attention,” when the proofs of loss are furnished. Why, 
then, not make such proofs? There was ample time. The blanks 
were furnished upon which to make the statement of loss to avoid 
any errors. No possibility of any harm could result to the plaintiff. 
His interests were guarded by eminent counsel, whose ability is an 
assurance that their client would not be entrapped into any admis- 
sions. We do not think, therefore, there was anything in the cir- 
cumstances to justify the inference of bad faith, or calculated to 
throw doubt upon the good faith of the request for proof of loss, 
and, consequently, that it was error to submit to the jury whether 
such proof of loss was made in good faith or not. Except in this 
particular, the charge is exceptionally able and clear, but for the 
reason suggested the case must be remanded for such further pro- 
ceedings as are not inconsistent with this opinion. 
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SUPREME COURT OF PENNSYLVANIA. 


DOUGHERTY 
vs. 
PACIFIC MUT. LIFE INS. CO., or CaLirornia.* 


An accident policy provided that it should not be liable for injuries resulting 
from being on a railroad bridge, trestle, or roadbed. The insured was 
found dead beside a railroad track. It was not denied that death was the 
result of violent and accidental injuries, externally visible. 


Held, That instructions were proper that the company was liable if death re- 
sulted from accident within the meaning of the policy, unless the jury 
was satisfied from the weight of evidence that the cause of death was 
within the exception; that the mere being on the roadbed, if not the con- 
tributing cause of the accident, did not relieve from liability ; nor if killed 
while crossing along a public and well-known footpath. But if crossing 
without exercising the care of a prudent man,this would fall within the ex- 
ception; that leaving the highway, walking along the track unnecessarily, 
would fall within the exception. 

Held, That the burden of proof was on the company to establish the exception. 


Arpert York Surru, for Appellant. 
Wituiam Yost, for Appellee. 


Plaintiff's intestate was found dead, about 2 o’clock one morning, 
lying beside the Pennsylvania Railroad track, near Swissvale, Pa., 
he having been last seen alive the previous evening in company 
with one Pete McNally, who was found on the track near intestate, 
and also dead. No person saw how or when they were killed. 

The charge of the trial court was as follows:— 

This is an action brought by the administratrix of John E. 
Dougherty, deceased, upon a policy of insurance against accident 
from violent injury from external cause, issued to him by the de- 
fendant company, and, under the terms of the policy, payable, if 
payable at all, to the representatives of his estate. The policy was 
regularly issued, and there is no question as to its terms. They 
seem to have been explained at the time by the agent to the de- 
ceased. Under the terms of this policy, he was insured against 
“such violent and accidental injuries as shall be externally visible 
upon his person, and which shall alone have caused his death with- 
in ninety days from the happening of the same;” and he was insured 
in the sum of one thousand dollars. During the life of this policy, 
the insured died. His wife was appointed his administratrix. She 
made a demand upon this company, furnished such proofs of loss 
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as were required under their rules, and subsequently brought this 
suit. Under our rules of court, she filed a statement under oath. 
These rules are adopted for the purpose of simplifying the trial of 
causes. ‘The defendants filed an affidavit of defense. They admitted 
the regularity of the issuance of the policy. They do not deny that 
the deceased came to his death as a result of “violent and acci- 
dental injuries, externally visible upon his person,” but they say 
that there were certain conditions attached to that policy, and they 
specify this condition :— 

This insurance does not cover, and the company will not be liable for 
* * ¥* nor injury nor death while engaged in, caused by, or resulting from, 
or attributable partially or wholly to, any ofthe following: * * * oracts 
committed by insured while under mental aberration produced by * * * 
(leaving out those parts of the policy which are not asserted to apply to this 
case) intoxication, * * * or being upon arailroad bridge, trestle, or road- 
— * * = 


And the company asserts in its affidavit that the “said Dougherty 
met his death while intoxicated and walking upon a roadbed, to wit, 
that of the Pennsylvania Railroad, both of which were in direct 
violation of the terms of said policy, and acted as a forfeiture of said 
policy, and plaintiff cannot recover.” That is their affidavit of de- 
fense. Under the evidence of defense in this case, I do not suppose 
the jury would deem themselves justified in finding that this man 
was intoxicated at the time. So far as the court recollects, the only 
evidence on that point was the testimony of one man, who said that 
he had taken one drink with him, and he was not then intoxicated. 
So there is no evidence of intoxication. Gentlemen of the jury, the 
fact is not denied, and which, in fact, is conceded in court, that 
John E. Dougherty came to his death through violent injuries, acci- 
dentally sustained, which would bring this case within tke general 
terms and scope of the policy, and where conditions which limit lia- 
bility are attached to a policy, and are susceptible of a double con- 
struction, that construction which is the most favorable to the 
insured is the construction which is adopted. In case of an ambig- 
uity in a policy, it is to be construed most strictly against the 
company, the party issuing, and all policies are to have a reasonable 
construction. Under the terms of this policy, and under the evi- 
dence in this case, we would say to you, primarily, that, if the jury 
are satisfied that the death occurred as the result of injuries which 
would fall within the general scope of the policy, then the defendant 
is liable, unless the jury are satisfied, by the weight of the evidence, 
that the case falls within the limitations attached, and which is em- 
bodied in this condition of the policy which has been read to you. 
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I have been asked by counsel on behalf of the plaintiff to charge 
you as follows: “First. It is now well recognized, as a general 
rule, that when a stipulation or an exception to a policy of insur- 
ance emanating from the insurance company is capable of two mean- 
ings, the one is to be adopted which is the most favorable to the 
insured person; and, in case of doubt as to the meaning of terms 
emanating from an insurance company, they are to be construed 
most strongly against the insurance company.” That point is af- 
firmed. “Second. The burden of proof is on the insurance com- 
pany, the defendant, to show by the evidence in the case, to the 
satisfaction of the jury, that John E. Dougherty broke or violated 
the condition or conditions of the policy set up and relied upon by 
the insurance company to prevent a recovery on the policy.” 
Answer. It not being denied that the deceased came to his death 
through violent and accidental injuries, such as the general terms 
and scope of the policy would cover, then, in order to prevent « re- 
covery, the jury must be satisfied by the weight of the evidence 
that the deceased had broken or violated the conditions of the pol- 
icy. “Third. The jury must be satisfied, from the evidence in the 
case, not only that John E. Dougherty was actually on the roadbed 
of the railroad at the time that he met with the injury which caused 
his death, but also that his being on the roadbed of the railroad 
was the contributing cause of the accident; that is, that it was in 
consequence of his being there that the accident happened.” That 
point is affirmed. Ifa man is on the roadbed of a railroad com- 
pany, and is killed by some cause not connected with his being at 
that particular place, and one which was not foreseen, because of 
his being there, it is not a violation of the terms of this condition, 
because it was the intention of the parties, when they embodied 
this condition in this policy, to guard against collision with railroad 
trains, cars, or locomotives, and if a man who is upon the roadbed 
of a railroad is assaulted by highwaymen, or bitten by a dog, or 
stricken by ightning—in other words, if he suffers from some cause 
not connected with the railroad at all—then that is not predicated 
by this limitation of the liability under the policy, because it was 
not the thing that the parties intended to guard against. “Fourth. 
Even if the jury find that John E. Dougherty came to his death 
from being upon the roadbed of the railroad, yet if the jury also 
find, from the evidence, that said Dougherty received the injury 
which caused his death while attempting to cross the railroad by an 
old and well-used footpath leading over the railroad at this point, 
and which was a common and well-known footpath, used by the 
public for many years, and was well-known to the officers and 
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employees of the railroad company, and if, without let or hindrance, 
the use of it was permitted to persons desiring to cross and recross 
the roadway, the administratrix of said Dougherty may, in the 
the absence of any evidence of fault or negligence on his part, re- 
cover in this suit on the policy.” This point is affirmed, but the 
question of negligence is for you, under the evidence. 

On behalf of the defendant, the court has been requested to 
charge you: “ First. Ifthe jury believe that John E. Dougherty was 
killed while being on a railroad bed, not being a railroad employe, 
then plaintiff cannot recover in this action.” This point is affirmed, 
but if you also find that he was crossing the railroad at a well- 
recognized crossing, which had long been publicly used, and that he 
used proper care, under the circumstances, and was killed, the mere 
fact that he was crossing the track will not prevent a recovery. 
“Second. If the jury believe that John E. Dougherty was killed 
while violating the agreements and conditions under which he was 
insured, then plaintiff cannot recover.” This point is affirmed. 
“Third. Under all the evidence, the verdict must be for defendant.” 
This point is refused. “ Fourth. The plaintiff having furnished de- 
fendant company with the proof of death in this case, and the cor- 
oner’s inquest thereto attached, showing that John E. Dougherty 
was killed while walking on a railroad track, the burden of proof is 
thrown upon the plaintiff, and she must show, if possible, that John 
E. Dougherty was not killed while so walking on a railroad track or 
bed.” Answer. The finding of the coroner’s inquest was only ad- 
mitted as a part of the proof of loss furnished by plaintiff to the 
defendant company; and it is not evidence which you are to con- 
sider in making up your minds as to how the deceased was or was 
not, in fact, injured. You must determine that question from the 
evidence produced at the trial. 

Gentlemen of the jury, this condition of the policy, like all other 
conditions of the policy, must have a reasonable construction; and 
we hold that it could not, in reason, be held that this policy in- 
tended to prevent a man crossing a railroad track where grade 
crossings are so numerous as they are in the county in which this 
deceased then resided, and where the policy was made. It was in- 
tended to guard against the evil of what is known as “track walk- 
ing,” and which is necessarily very dangerous. In other words, it 
was not intended to say by this policy that this man should not 
cross railroad tracks, using the .care and caution which an ordi- 
narily prudent man ought to use in the premises. If you are satis- 
fied by the weight of the evidence (and the circumstances are to be 
considered by you—the circumstances proven to have existed in 
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connection with the early testimony delivered), that this deceased 
was walking the track, it is your duty to render a verdict in favor 
of the defendant. You will consider all the testimony upon that 
point. He seems to have been last seen in company with another 
man at the house of James McKeever. It has been testified that 
a pathway led from the rear of that house, or the lot upon which it 
was built, down across a field, passing through a fence, some of the 
strands of wire of which had been removed, approaching the rail- 
road, I believe, about at grade, and, if the recollection of the court 
is correct, crossing directly over the track at right angles, and then 
continuing on towards Copeland, upon the south side of the track, 
and I believe, as the witnesses said, outside of the line of the rail- 
road of the Pennsylvania Railroad Company. Ifit was the intention 
of this man to go down that way, and if you believe that this was 
a well-recognized pathway, known to the employes of the railroad 
company, generally recognized in the community there, and long 
used by people in that vicinity, and that this deceased and his com- 
panion were going across at that point, or starting to cross, and, 
without any fault of theirs, were struck by a passing train, and 
killed, then this injury was sustained under such circumstances as 
would not bring it within this exception to the liability of the com- 
pany. If, on the other hand, they went down there, and went to 
take a near cut across the railroad, leaving the pathway, then the 
deceased was violating the terms of his policy. If he left the path- 
way, and started to walk along the tracks of the railroad,that would 
be a violation of the terms of his policy. You will consider all the 
evidence, gentlemen, in making up your minds upon that point— 
the positions in which these bodies were found; their nearness or 
distance from, as you may consider it in the light of the evidence, 
the point at which this pathway crossed. I would say to you that 
if, in crossing at this point, the deceased had not at that time exer- 
cised the care that a prudent man ought to exercise, and was in- 
jured, that would fall within the exception to the liability of the 
policy, und you would have to find, from the evidence, that he was 
negligent in the manner of his crossing. As there are no witnesses 
who saw this accident, the only way in which you could arrive at 
the conclusion that the man must have been negligent in the man- 
ner of his crossing would possibly be such facts as would lead you 
to the conclusion that to cross at that point, and be injured, a man 
must necessarily be negligent; in other words, that no man exer- 
cising ordinary prudence could be caught at that crossing. But if, 
from any evidence that has been produced here, or from the cireum- 
stances surrounding the accident, as they have been detailed to you, 
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you are led to the conclusion the deceased was negligent in the man- 
ner of his crossing at that time, and was injured as the consequence 
of his negligence, in being upon the railroad track in the manner 
in which he was, then it would be your duty to render a verdict in 
favor of the defendant company; but if he was simply crossing upon 
the regular pathway from one side of the track to the other, exer- 
cising such ordinary prudence as a man ought to exercise under 
the circumstances, and without negligence on his part was caught 
and killed while proceeding upon his regular way, and his body 
carried down 100 feet or 150 feet, and thrown to the side of the 
track, then the defendant company would be liable, and it would be 
your duty to render a verdict in favor of this plaintiff. The impor- 
tant question of fact in the case is, where was this man struck? 
If he was caught while on the pathway leading across the railroad 
track, and under such circumstances as not to involve negligence, 
as has been defined to you by the court, then the plaintiff is entitled 
to recover. On the other hand, if he had left the pathway, and was 
walking along the railroad track, and was killed, then your verdict 
ought tu be in favor of the defendant. 

To which charge counsel for defendant excepts, and also to the 
answers to defendant’s points, and at his instance a bill of excep- 
tions is sealed. 

The following are defendant’s specifications of error: “The court 
erred in charging the jury as follows, in answer to plaintiff’s second 
point: ‘Second. The burden of proof is on the insurance com- 
pany, the defendant, to show by the evidence in the case, to the 
satisfaction of the jury, that John E. Dougherty broke or violated 
the condition or conditions of the policy set up and relied upon by 
the insurance company to prevent a recovery on the policy.’ 
‘Answer. It not being denied that the deceased came to his death 
through violent and accidental injuries, such as the general terms 
and scope of the policy would cover, then, in order to prevent re- 
covery, the jury must be satisfied, by the weight of the evidence, 
that the deceased had broken or violated the conditions of the pol- 
icy.’ The court erred in charging the jury in answer to the defend- 
ant’s third point: ‘Third. Under all the evidence, the verdict must 
be for defendant.’ ‘This point is refused.’ The court erred in 
charging the jury, in answer to defendant’s fourth point: ‘Fourth. 
The plaintiff having furnished defendant company with the proof 
of death in this case, and the coroner’s inquest thereto attached 
showing that John E. Dougherty was killed while walking on a 
railroad track, the burden of proof is thrown upon the plaintiff, and 
she must show, if possible, that John E. Dougherty was not killed 
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while so walking on a railroad track or bed.’ The finding at the 
coroner’s inquest was only admitted as a part of the proof of loss 
furnished by plaintiff to the defendant company; and it is not evi- 
dence which you are to consider in making up your minds as to 
how the deceased was or was not, in fact, injured. You must deter- 
mine that question from the evidence produced at the trial.” 


Per Curram. Judgment aftirmed. 


SUPREME COURT OF ILLINOIS. 


MANUFACTURERS’ & MERCHANTS’ MUT. INS. CO. 
v8. 


ARMSTRONG ET AL.* 


A clause in a policy of fire insurance, that ‘it is a condition of this insur- 
ance that the following improvements shall be completed within 60 days 
of date hereof, or policy will be null and void,” does not render the policy 
absolutely void at the end of 60 days, upon failure to make the required 
improvements. 


Where such condition formed no part of the policy, as originally written, 
but was written on a separate piece of paper, and attached to the policy, 
by agents who had authority to issue the policy either with or without 
the condition, the condition may be orally waived by such agents, in 
spite of a provision in the policy that no waiver shall be binding unless 
written upon the policy. 

Where the company, after expiration of the 60 days, and with notice that 
the improvements had not been made, recognize the policy as in full force 
by writing to the insured in regard to giving him additional insurance, 
without intimating that said policy was not in force, such recognition 
constitutes a waiver of the condition. 


Myron H. Beacu and Arsert D. Earty, for Appellant. 
Cuas. A. Works, for Appellee. 
Craic, J. 

This was an action brought by appellees on a policy of insurance, 
in which certain property, located at Petosky, Mich., was insured 
against loss from fire. P. A. Montgomery & Co. were the general 
agents of the insurance company at Chicago; and in May, 1889, C. 
M. Fay, a member of plaintiffs’ firm, applied to P. A. Montgomery 
& Co., at their office in Chicago, for insurance on their Michigan 
property. He was referred to Mr. Tyndall, an employe in the office, 
as 2 proper person with whom the negotiation for insurance might 
be conducted. In October, 1889, the insurance company sent an 


*Decision rendered, June 19, 1893. Fro:. Northeastern Reporter. 
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inspector to Petosky to inspect appellees’ plant, with a view of insur- 
ing the property. After the inspector had made a report to P. A. 
Montgomery & Co., under date of October 24, 1889, they wrote 
appellees in relation to the insurance ; and in this letter they were 
informed that they would have to put in their plant, within 60 
days, certain appliances, to guard against fire, and to aid in extin- 
euishing fire. Having received this communication, Fay went to 
Chicago to see P. A. Montgomery & Co. In the meantime, viz.: on 
October 29th, they had mailed the policy upon which suit is brought 
to appellees, at Petosky. Going to the office of P. A. Montgomery 
& Co., Fay had a conversation with Tyndall, to whom he had always 
been referred, and with whom he had transacted all his former 
business relating to insurance written by P. A. Montgomery & Co. 
In that conversation he told Tyndall that it would be impossible to 
carry out the requirements within 60 days, to which Tyndall re- 
plied that they should go on, and do the best they could. Fay 
asked Tyndall what the rate would be when the requirements had 
been compiled with, and Tyndall said they should then have a rate 
of $2.50, being 40 cents less than the rate given in the policy that 
had been mailed the day before. After this conversation, Fay, in 
company with Tyndall, wert out in the city to investigate the ap- 
pliance required to be placed in the plant, and, after investigation, 
contracts were made for the required appliances. After invest- 
igating, the appliances, Fay, upon being assured by Tyndall that he 
would not be required to have them put in within the specified 
time, notitied Tyndall that he would accept the policy. The policy 
contained this provision: “It is a condition of this insurance that 
the following improvements shall be completed within 60 days of 
date hereof, or policy will be null and void.” Following this are 17 
different specifications, written out by Montgomery & Co., and at- 
tached to the policy. The policy also contains the following : 
“This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, together with such other provisions, agree- 
ments, or conditions as may be indorsed hereon or added thereto ; 
and no officer, agent, or other representative of this company, shall 
have power to waive any provision or condition of this policy, ex- 
cept such as, by the terms of this policy, may be the subject of 
agreement indorsed hereon or added hereto ; and, as to such pro- 
visions and conditions, no officer, agent, or representative shall have 
such power, or be deemed or held to have waived such provisions 
or conditions, unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting the 


insurance under this policy exist, or be claimed by the insured, 
‘ 
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unless so written or attached.” The contemplated improvements to 
be placed in the plant were not completed within 60 days from the 
date of the policy, and the property was burned on the 14th day of 
March, 1890. At the time of the fire the improvements were sub- 
stantially completed, but they had not been inspected and formally 
turned over to the assured. 

The defense interposed to the action on the policy was a failure of 
the assured to construct in and upon the property insured certain ap- 
pliances to guard against fire, and to be used in extinguishing fire, 
within 60 days from the date of the policy, as was provided by certain 
conditions attached to the policy at the time it was issued by the agents 
Montgomery & Co. These conditions were no part of the policy, as it 
was originally prepared by the company, but it appears from the 
evidence that they were written out on a separate piece of paper by 
the agents, and then attached to the policy by them. The evidence 
also tends to show that before the policy was accepted the agents 
ot the company waived a compliance with the conditions within 60 
days, and that the assured accepted the policy under an agreement 
that the requirements should be complied with, not within 60 days, 
but within such time as the assured could reasonably have the ap- 
pliances made, and placed in the property. The first question, 
therefore, to be considered, is whether the conditions of the policy 
attached thereto by the agents, requiring the improvements to be 
placed in the plant within 60 days, have been waived. The policy 
contains a provision, in substance, that no waiver of any condition 
shall be valid unless written upon or attached to the policy, nor 
shall any privilege or permission affecting the insurance exist, or be 
claimed by the insured, unless so written or attached. When, and 
under what circumstances, the conditions of a policy may be waived 
by the general agents of the company, have been much discussed 
in the courts, and the decisions are not harmonious on the question. 
Viele vs. Insurance Co., (26 Iowa, 9), is an interesting case on the sub- 
ject. It was there held that a condition in a policy of insurance,— 
that if the risk be increased by a change of occupation, or other 
means within the control of the assured, without the written con- 
sent of the insurers, the policy shall be void,—being inserted for the 
benefit of the insurers, they may dispense with a compliance there- 
with, or waive a forfeiture of the policy, incurred by a breach 
thereof, and thereby become estopped from setting up such condi- 
tion or breach. It was also held that such waiver of the forfeiture, 
arising from the breach of the condition, need not be in writing, 
but may be by parol ; that any acts, declarations, or course of deal- 


ing by the insurers, with knowledge of the facts constituting a 
Vou, XXIL.—47. 
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a breach of a condition in the policy, recognizing and treating the 
policy as still in force, will amount to a waiver of the forfeiture, and 
estop the company from setting up the same as a defense. It was 
also held that a local agent, clothed with authority to make con- 
tracts of insurance, fix rates, etc., had power to waive forfeitures. 
In Insurance Co. vs. Gray, (43 Kan. 497, 23 Pac. Rep. 637), where the 
policy contained a provision that no agent of the company, or any 
other person than the president or secretary, should have authority 
to alter or waive any of the terms or conditions of the policy, or 
make any indorsement thereon, and all agreements of the president 
or secretary must be signed by either of them, it was held that this 
provision may be modified by the company to the same extent as 
any other, and whatever the company can do may be done by its 
general agents. Among other things, the court said: “If it was 
within the power of the company, acting through its agents, to 
waive « condition, or change the contract, it surely might do so by 
parol, and might even waive the provisions stated in the policy 
with reference to the manner of altering or waiving its term and 
conditions.” In Insurance Co. vs. Earle, (33 Mich. 144), the question 
arose whether an agent of the company could change, by parol, the 
conditions of a policy which provided it could only be done by the 
consent of the company written thereon. The court held that a 
written bargain is of no higher legal degree than a parol one, and 
either may vary or discharge the other, and one who has agreed 
that he will only contract in writing, in a certain way, does not 
thereby preclude himself from making a parol bargain to change it; 
that there is no more in an agreement in writing not to agree by 
parol, than in a parol agreement not to agree in writing. In Schafer 
vs. Insurance Co., (53 Wis. 362, 10 N. W. Rep. 381), the policy con- 
tained the following: “The use of general terms, or anything less 
than a distinct, special agreement, clearly expressed and indorsed 
on this policy, shall not be construed as a waiver of any printed 
or written condition or restriction herein; and whenever this policy 
may have become void, from any cause, it shall not be renewed or 
reinstated by the issue of any renewal certificate or receipt, or in 
any other way, except by special contract for such reinstating, in 
writing thereon, or by the issuing of a new policy.” Held: “It 
was competent for the agent acting in behalf of the defendant to 
waive this, as well as other conditions of the policy.” In Insurance 
Co. vs. Kinnier’s Adm’x, (28 Grat. 88), in discussion of the question of 
the waiver of a condition in a policy, it is said: “Such waiver or 
estoppel (for the terms ‘waiver’ and ‘estoppel’ may be indifferently 
used in application to the subject we are now considering) may take 
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place either pending the negotiation for the policy, or after such ne- 
cotiation has been completed, and during the currency of the 
policy, and either before or after forfeiture incurred. Such waiver 
may be made by a general agent acting within the scope of his 
powers, needs no consideration to support it, and may be by parol, 
although the written consent of the insurer is required, by the 
terms of the policy.” 

As has been seen, the conditions involved were incorporated into 
the policy by the agents, Montgomery & Co. They had the author- 
ity to issue the policy with or without the conditions. They might 
have left out of the policy a part or all of the conditious, and, hav- 
ing this authority, no reason is perceived why they might not, by 
contract with the assured, waive a performance of the conditions 
for such time as they might think proper. 

Appellant’s counsel have cited certain cases (Baumgartel vs. Insur- 
ance Co., [N. ¥Y. App.] 32 N. E. Rep. 991; Allen vs. Insurance Co., 
123 N.Y. 6, 25 N. E. Rep. 309; Quinlan vs. Insurance Co., 133 N. Y. 
356, 31 N. E. Rep. 31; Messelback vs. Norman, 122 N. Y. 583, 26 N. 
E. Rep. 34; Walsh vs. Insurance Co., 73 N. Y. 5) as holding a differ- 
ent rule. These causes do not, in substance, hold, where a policy 
of insurance contains a provision that no officer, agent, or represent- 
ative of the company shall be held to have waived any of the terms 
or conditions of a policy unless such waiver shall be in writing, and 
indorsed on the policy, that a waiver will not be binding, unless 
made and indorsed as required by the policy. We are not, however, 
inclined to apply the doctrine of these cases to the case under con- 
sideration. It is apparent from the evidence that the general 
agents, Montgomery & Co., who issued the policy, and incorporated 
the conditions relied upon in the policy, themselves, agreed with 
the assured, before the policy was accepted, that they would not re- 
quire the improvements to be completed within 60 days; and it 
would be a fraud on the insured to allow the company to repudiate 
the agreement upon which the policy was accepted by them. 

There is another fact which has an important bearing in the de- 
cision of this case. It is deemed that the insurance company knew 
that the assured had not complied with the conditions of the policy 
in regard to making the improvements, and, knowing this fact, it 
recognized the policy as in full force, and led the assured to believe 
that they were protected, and under such circumstances the com- 
pany is estopped from relying on a breach of the condition of the 
policy as a defense. It appears that prior to October 24, 1889, 
Montgomery & Co. were carrying insurance in different companies 
for the assured, amounting to some $41,000. In their letter of 
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October 24th, they propose to reduce the amount to $24,500. That 
letter also contained the following: “TI inclose you herewith list of 
requirements, as made out by our Mr. Wardel, and we trust that 
you will comply with them as soon as possible; and when you get 
your plant in proper condition, and fully equipped, we will be will- 
ing to increase our lines again. The average rate at which we are 
writing these new policies, viz. $2.90, is pretty low, in view of the 
present unfinished condition of the risk, but we will make no change 
in this now.” It seems to have been understood that, as soon as the 
required improvements should be placed in the plant, Montgomery 
& Co. would make another inspection, with a view to increasing the 
insurance; but on February 12th, some 50 days after the expiration 
of the 60 days within which the improvements were to be made, 
Montgomery & Co. write that they find it impossible to get the in- 
spector there to pass on the sprinkler equipment until July. By 
return mail, appellees reply, saying “that won’t do;” that the 
sprinkler equipment will be completed from 5th to 10th of March, 
and must be inspected immediately; if they cannot do it, some one 
must be found who can; that they desire $20,000 additional insur- 
ance, etc. Immediately the agents reply, saying they will have an 
inspector there March 10th. “ Keep us informed, that we may not 
send a man there until you are ready for him. We can provide all 
the insurance you want, when you are ready for it; but we cannot 
state at what rates we can rewrite, and place additional lines, until 
after inspection is made.” Appellees reply that they will keep the 
agents advised, by letter or wire, when they are ready for inspec- 
tion, and on February 27th write that they will have the sprinkler 
system complete, and ready for inspection, March 3d, and conclude: 
“We have insurance expiring March 4th, and desire a prompt in- 
spection and adjusting of rates.” From this eorrespondence it is 
plain that after the expiration of the 60 days, and indeed up to the 
time of the fire, Montgomery & Co. knew that the required condi- 
tions of the policy had not been complied with, and yet they never 
intimated that the policy was not in force. If they did not regard 
the policy in force, it was their duty to notify the assured, cancel 
the policy, and deliver the unearned part of the premium; but 
although corresponding with the assured in regard to the comple- 
tion of the required improvements, inspe¢tion of the same, and ad- 
ditional insurance, not a word was uttered which might lead the 
assured to suspect that the company regarded the policy at an end 
on account of the failure of the assured to complete the improve- 
ments in the plant within the time specified in the policy. “Any 
acts, declarations, or course of dealing by the insurers, with a 
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knowledge of the facts constituting a breach of a condition of the 
policy, recognizing the policy as still valid, and from which the in- 
sured might fairly infer that he was protected, will amount to a 
waiver of such breach, and estop tlie insurers from setting it up in 
defense :” 2 May, Ins. § 497, p. 1143. Without extending the dis- 
cussion on this question, we are inclined to hold that the company 
is estopped from claiming a forfeiture by the acts and conduct of 
its general agents. 

It is also claimed by appellant that upon the expiration of the 60 
days specified the policy, by its own terms, became absolutely void. 
This position is not tenable. A provision in a policy of insurance 
that it shall become void in a certain event will not render the 
policy absolutely void upon the happening of such event. A pro- 
vision of that character is made for the benefit of the insurer, and 
if the company does not wish to take advantage of the provision, 
and void the policy, it may properly waive the forfeiture; and, 
when this is done, neither the insured nor third parties can claim 
that the insurance is void: Insurance Co. vs. Klewer, 129 Ill. 607, 
22 N. E. Rep. 489; Viele vs. Insurance Co., 26 Iowa, 9. 

There may have been slight errors in the ruling of the court in 
the admission of evidence, but we find no substantial error in this 
regard, nor in the ruling of the court on the instructions. The 
judgment of the appellate court will therefore be affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


PEOPLE’S MUT. FIRE INS. CO., oF HARRISBURG 
v8. 
GROFF.* 


In an action by a mutual fire insurance company to recover the amount of an 
assessment against a policyholder, an averment in the affidavit of de- 
fense setting forth the condition of the company six months prior to the 
assessment, showing that the assessment would produce nearly four times 
the amount needed to pay plaintifi’s liabilities at that time, is irrelevant 
and insufficient, since it is the necessity for the assessment at the time it 
is made, if at all, that determines its legality. 

May 1, 1876 (P. L., p. 53, § 56), providing that the certificate of any mu- 
tual fire insurance company setting forth that an assessment has been 
made, and the amount due, shall be prima facie evidence thereof in all 
courts of this commonwealth, but that in all cases against any member in 
which such member may, within the time prescribed by law, file an 
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affidavit setting forth that the assessment is for more than is necessary to 
pay the losses and necessary expenses of said company, such certificate 
shall cease to be evidence of anything whatever, and said company shall 
be compelled to prove its claim as other claimants do, does not apply to 
an aftidavit of defense, but has reference to the method of proof on the 
trial. 


Though the atfidavit of defense avers that at the date of the assessment it was 
greater than was required to pay the losses and necessary expenses, it is 
insufficient, in the absence of an averment of fraud or mistake, since de- 
fendant, as a member of the company, has submitted himself to the acts 
of the managers, as his representatives, in making assessments to meet 
losses and expenses. 

A stipulation in the application of defendant for his policy that, if any assess- 
ment be not paid within 30 days after notice of the same, he will ‘pay 
25 per cent thereon for expense of collection,” is not unconscionable and 
illegal, and may be collected in addition to the assessment. 


Ermentrovut & Ruut, for Appellant. 
Isaac Hiesrer, for Appellee. 


Enpuicu, J. 

The following is the substance of plaintiff’s statement: “The 
plaintiff is a corporation of the state of Pennsylvania, duly chartered 
and authorized to carry on the business of fire insurance. On No- 
vember 28, 1890, the defendant made an application for $2,000 fire 
insurance in the plaintiff company, a copy of which application is 
hereto attached and made part hereof, and, in consideration of the 
policy of insurance, to be issued to him upon the approval of his 
application therein, promised to pay the plajntiff such sum or sums 
of money, and at such time or times, as the board of directors might 
require and assess; and that if any such assessments were not paid 
to the company within thirty days after notice of the same, to pay 
25 per cent thereon for expense of collection. (See copy attached.) 
On the same day the plaintiff company duly approved the said ap- 
plication, and duly issued a policy of insurance to the defendant in 
accordance therewith. Thereafter, on June 10, 1891, the board of 
directors of the plaintiff company duly required and duly assessed 
10 per cent upon the defendant’s policy, whereof due notice was 
given by the plaintiff company to the defendant on June 27, 1891, 
but the defendant did not pay the same, or any part thereof, nor 
the penalty of 25 per cent therefrom accruing, nor any part thereof. 
Wherefore the plaintiff company verily believes that there is due 
from the defendant to the plaintiff company as follows: Assessment 
No. 2, as above set forth, $200; penalty, 25 per cent, $50,—$250, 
with interest from July 28, 1892.” The clause of the application 
referred to in the statement is as follows:— 

I promise to pay the said company such sum or sums of money, and at 


such time or times, as the board of directors of said company may require and 
assess; and, if any such assessment be not paid to the company at its office in 





1893.] People’s Mut, Fire Ins. Co. vs. Groff. 743 


Harrisburg, or to a duly-authorized agent, within thirty days after notice of 
the same, to pay 25 per cent thereon for expense of collection. 

The trial court filed the following opinion :— 

This suit is for collection of a 10 per cent assessment, made 
June 10, 1891, upon defendant’s policy, and an additional amount of 
25 per cent thereof, chargeable on failure to pay on thirty days after 
notice. The affidavit of defense filed avers (1) that on December 
31, 1891, the liabilities of the company are, in its report to the in- 
surance commissioner, stated to be $13,897.85, and the insurance in 
force $603,026, an assessment of 10 per cent of which, exclusive of 
penalties, would make over $60,000; (2) that the company does not 
require the assessment sought to be collected in this suit to pay 
losses and necessary expenses; and (3) that the 25 per cent addition 
is illegal, unconscionable, and an unauthorized penalty. 

“1. As a defense the first allegation seems irrelevant. The test 
of the lawfulness of the assessment, in so far as it depends upon per- 
centages, would be the amount of the assets and liabilities at the 
time when it was made. 

“2. By Act May 1, 1876 (P. L., p. 53, § 56), it is provided as 


follows:— 


That the certificate of any mutual fire insurance company, * * *_ set- 
ting forth that the assessment has been made, * * * and the amount 
due, * * * shall be pripa facie evidence thereof in all courts of this com- 
monwealth; but in all cases * * * against any member in any such com- 
pany in which such member * * * may, * * * within the time pre- 
scribed by law, file an affidavit setting forth * * * that the assessment is 
for more money than is necessary to pay the losses and necessary expenses of 
said company, * * * such certificate shall cease to be evidence of any- 
thing whatever, and said company shall be compelled to prove its claim as 
other claimants do. 

The purposes to be served by this affidavit contemplated by 
this statute have reference to the method of proof upon the trial, 
and not to the exigencies of the affidavit of defense law. Whether 
or not an affidavit embodying the averment specified in the stat- 
ute is also sufficient to prevent judgment under the affidavit of 
defense system is to be determined by reference to the principles 
pertaining to the latter. It was decided in Ashman vs. Weigley, 
(Pa. Sup. 23 Atl. Rep., 897), that, since the express terms of the pro- 
cedure act of May 25, 1887, require the defendant to reply by affi- 
davit to the plaintiff’s statement, all averments therein not denied 
by the affidavit must, upon a rule for judgment, be taken as ad- 
mitted. The statement avers that the assessment was ‘duly’ made; 
i. e., properly, fitly, regularly, in a suitable or becoming manner 
(Beale vs. Com., 25 Pa. St., 11, 21); according to law (Gibson vs. 
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People, 5 Hun., 543); in compliance with the requirements of the 
law (Dunning vs. Coleman, 27 La. Ann., 48). There being in the 
affidavit no denial of this averment, it must be taken as admitted. 
If, however, the assessment, at the time when it was made, was law- 
ful, then the fact that the company does not require the assessment 
sought to be collected in this suit can be no defense; for the lia- 
bility of the defendant was complete at the time of the making of 
the assessment, and he cannot, in equity and fairness towards his 
fellows, be permitted to evade it now. But, assuming that the affi- 
davit is to be understood as declaring that at the date of the assess- 
ment it was greater than what was required by the company for the 
payment of the losses and necessary expenses, it is still in no better 
case. As a member of the company, the defendant has submitted 
himself to the acts of the managers, as his representatives, in mak- 
ing assessments to meet losses, etc.: Hummel’s Appeal, 78 Pa. St., 
320, 325. They may exercise a reasonable discretion in fixing the 
amount, having in view the losses and practical workings of the 
company (Rosenberger vs. Insurance Co., 87 Pa. St., 207), and the 
possibility of making collections, (Buckley vs. Insurance Co., 92 Pa. 
St., 501). The presumption, is in favor of the propriety of the as- 
sessment: Hummel’s Appeal, ubi supra. Liability upon it can be 
avoided only by showing fraud or gross mistake (Rosenberger vs. 
Insurance Co., 87 Pa. St., 212); and it can only be where something 
is shown to ground an inference of the one or the other that the 
burden of proving the contrary can be imposed upon the company 
(Insurance Co. vs. Dryfoos, 9 Atl. Rep., 262). Nothing that could 
serve as the basis of such an inference is disclosed by this affidavit. 
There is neither an inference of fraud nor of mistake; nothing but 
a naked allegation of excess, which is not even stated to be gross, 
much less shown by a specification of amounts from which the court 
might judge as to its reasonableness. The condition of the com- 
pany six or seven months later, when presumably a large part of the 
liabilities that called for this assessment had been paid off, and 
other insurance not bound to contribute towards them had been 
written, throws no light upon this question. Nor is it an answer to 
say that it would be difficult to specify with exactness. If such 
were required, it is to be remembered that defendant is a member 
of the company, with right of access to its books. There is no pre- 
tense that this was denied him; therefore the contrary is to be as- 
sumed: Kaufman vs. Iron M. Co., 105 Pa. St., 537, 542. The 
95 per cent addition is either to be regarded as a conventional 
sum, added by way of liquidated damages to indemnify the com- 
pany and its paying membership against loss, incapable of being 
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otherwise ascertained, resulting from the tardiness or default of a 
member neglecting to pay within a stipulated time, and therefore 
lawful on the principle laid down in Westerman vs. Means (12 Pa. 
St., 97), Streeper vs. Williams (48 Pa. St., 450), Powell vs. Bur- 
roughs (54 Pa. St., 329), Wolf Creek, ete., Co. vs. Schultz (71 Pa. St. 
180), and other cases; or it is to be treated as a reservation of a 
commission for collection, similar to stipulations usual in mort- 
gages, bonds, and notes, in which case the question of reasonable- 
ness is not one for the jury (Daly vs. Maitland, 88 Pa. St., 384), and 
therefore not one to be raised by affidavit of defense. In either 
aspect the propriety of a claim in this case is demonstrated by the 
circumstances to be found within the four corners of the record; 
and, in neither aspect, for more reasons than it would be profitable 
to enumerate, is the decision of Lynn vs.Association (117 Pa. St., 1), 
cited by defendant’s counsel, at all applicable. There is nothing 
in this affidavit of defense that can stand in the way of the plaintiff's 
demand. No other ground has been advanced for denying it the 
judgment it has asked, and therefore the rule to show cause is made 


absolute.” 
Per Curiam. 


This appeal is from the judgment against defendant for want of 
a sufficient affidavit of defense to plaintiffs amended statement. In 
his opinion, sent up with the record, the learned judge of the com- 
mon pleas has clearly pointed out wherein the affidavit of defense 
is defective. There appears to be no error in making the rule ab- 
solute and entering judgment in favor of plaintiff company for the 
amount of its claim. For reasons given in the opinion referred to, 
the judgment should be affirmed. 





Supreme Court of Mississippi. 


SUPREME COURT OF MISSISSIPPI. 


PHENIX INS. CO. 
vs. 
SUMMERFIELD.* 


In an action on a policy of insurance the evidence showed that, though plain- 
tiff swore falsely as to the quantity and value of the goods in making out 
his proofs of loss, they exceeded in value the amount of the insurance. 
Held, that error could not be predicated on an instruction that ‘no false 
swearing in making proof of loss will avoid the policy, unless the evidence 
satisfies the jury that the plaintiff knowingly and willfully swore falsely 
as to some material fact, and that the burden of proof is on the defendant 
to show the willful intent. 


The supreme court will not reverse a judgment on appeal because of the pen- 
dency in a federal court of a motion to remand the cause to such court. 


On January 30, 1890, appellant issued its policy of insurance to 
appellee for $2,000, covering a stock of goods for one year. On 
September 20, 1890, it issued a second policy for $5,000, upon the 
same property for one year. On January 13, 1891, the property 
was destroyed by fire. Notice was given to appellant, and its ad- 
juster visited the scene of the loss in a few days thereafter, and, af- 
ter investigating, refused to pay the full amount of the policies. 
Appellee submitted all his books to the examination of the adjuster, 
and was himself examined under oath by the adjuster. A clause of 
the policy required that, if a matter of difference arose as to the 
value of the property destroyed, either party could demand arbitra- 
tion, and that the decision of the arbitrators as to the amount of the 
loss should be binding upon both parties, and that until this arbi- 
tration was had no suit could be brought on the policies. Appellee 
demanded an arbitration under this clause. The appellant refused 
to submit to arbitration, and for the first time denied all liability. 
Appellee, on the 23d day of July, 1891, instituted suit upon each 
policy. At the return term appellant appeared, filed pleas to each 
suit, made affidavit to merits, and the suits were continued until the 
April, 1892, term of the court. At that term appellant withdrew all 
its pleas, and moved to consolidate the two suits, and the motion 
was sustained, and the two suits were consolidated. After consoli- 
dation, there were bonds and petitions filed for the*removal of the 
cause to the United States court, but the motion was overruled. 
Appellant then filed its pleas, and went to trial. There was some 
evidence tending to show that the plaintiff swore falsely, in his 


* Decision rendered, May 1, 1893. From Southern Reporter. 
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preliminary proofs of loss, to material facts. The record was sent to 
the United States Court at Oxford, where motion to remand is now 
pending. The cause in the state court went to trial, and there was 
a jury and verdict for the plaintiff for the full amount of the poli- 
cies, with interest, and from a judgment upon said verdict the in- 
surance company appealed. 

The court gave the following instruction for plaintiff: (3) No 
false swearing by the plaintiff in making proof of loss will avoid the 
the policy, unless the evidence satisfies the jury that the plaintiff 
knowingly and willfully swore falsely as to some material fact 
There must be a willful intent to defraud, and the burden of 
proof is upon the defendant to establish its defense. No mere 
error in judgment in statement will avoid the policy.” 


Mays & Harris and Stack & Dory, for Appellant. 
W. C. McLean, for Appellee. 
CampsBeELL, C. J. 

Amid the diversities of view among the judges of the various 
courts of the United States, and in the absence of an authoritative 
utterance by the Supreme Court of the United States as to the in- 
terpretation of the late legislation by Congress as to the removal of 
cases from the state courts, we have determined as matter of policy 
rather than conviction, to maintain the decision of the cireuit court 
against the removal of the case to the court of the United States. 
It seems to us probable that it will be held finally that the right 
of removal is not confined to casesin which the action might have 
been instituted in the court of the United States ; but, in doubt as 
to this Federal question, which we cannot decide authoritatively, 
and because of the history of this case in the state court, we de- 
cline to reverse the judgment because of the removal proceedings. 
The only other question worthy of serious consideration is as to 
the propriety of the third instruction for the plaintiff, and our 
conclusion is that, as applied to the facts of this case, it is unob- 
jectionable. It is subject to the criticism of seeming to require 
the production by the defendant of independent evidence of an in- 
tention to defraud by false swearing in order to defeat a recovery 
on this ground. If it means that, it is wrong, for the false swear- 
ing to any material matter calculated to mislead or deceive the 
insurer, knowingly and intentionally done, would defeat a recovery ; 
while false swearing as to a fact wholly foreign to the matter in- 
volved,or a mistake, or an unintentional misstatement would not have 
that effect. Weconcur in the view held in Clafflin vs. Assurance 
Co., (110 U. 8. 81, 3 Sup. Ct. Rep. 507), but think the instruction 
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mentioned, when applied to the matter in dispute here, is not 
inconsistent with the sound doctrine of that case. Its dominant 
thought is that false swearing must have been intentional to de- 
fraud, and that is true. The dispute was as to the quantity and 
value of the goods destroyed. The alleged false swearing had re- 
lation to that inquiry, and was, therefore, material, and, if it was 
intentionally felse, it was sufficient to defeat recovery. The instruc- 
tion, although in a dangerous form, does not controvert this propo- 
sition, and, in view of the instruction on the same subject obtained 
by the defendant, and the satisfactory evidence that the goods 
destroyed by fire exceeded in value the amount of the insurance, the 
judgment will be affirmed. 


SUPREME COURT OF MISSISSIPPI. 


CRESCENT INS. CO. 
vs. 

VICKSBURG, Y. & S. R. PACKET CO.* 

Where cotton is thrown into the river by the careening of a steamboat from 
which it is being unloaded, the injury to the cotton is caused by a peril 
of the river, within the meaning of an insurance policy which provides 
that ‘‘the liabilities and perils assumed by the company are of rivers, 


fires, jettisons, and all other perils,” and losses caused by reason of such 
dangers. 

The insurance company is not relieved of liability on the policy for such injury 
because the cotton was thrown into the river by the mere carelessness 
or unskillfulness of those engaged in unloading it. 


The steamboat, Addie E. Faison, plying the Yazoo river, owned 
by the Vicksburg, Yazoo & Sunflower River Packet Company, on 
the trip in question was loaded with cotton. The master of the boat 
at Yazoo City took out a policy of insurance on it from Yazoo City 
to Vicksburg, for their protection. This is a suit by the packet 
company to recover damages sustained to the cotton while the boat 
was being unloaded at Vicksburg. By agreement the cause was 
submitted to the court without a jury on the declaration, plea of 
general issue, the protest of the master of the boat, and the affi- 
davit of the president of the packet company, and a copy of the 
insurance policy. The policy provides that “the liabilities and 
perils assured by the company are of rivers, fires, jettisons, and all 
other perils, losses, and misfortunes that have or shall come to the 


* Decision rendered, October Term, 1891. From Southern Reporter. 
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injury, damage or detriment of said property, or any part thereof, 
by reason of the dangers aforesaid ;” and tbat “the insurer shall 
not be liable for damage to goods by breakage, wet, or dampness, 
or by being spotted, discolored, mouldy or rusty, unless the same 
be caused by some disaster to the vessel, by which said goods 
shall have come into contact with water.” The protest of the mas- 
ter recited that “the steamboat Lena Lee landed alongside the 
steamer Addie E. Faison, and began, with her crew, to move and 
transfer the New Orleans cotton from the Faison to the Lena Lee, 
as is the custom for the New Orleans boats to do at Vicksburg. 
While this was being done under the contro] of the mate of the 
Lena Lee, a portion of the cargo of cotton on the starboard side 
of the Addie E. Faison was dumped into the river, then a portion 
on the larboard side.” The affidavit recited “that a short time 
after the arrival of said steamer at the landing at Vicksburg, by rea- 
son of accident to said boat, caused by too much freight being taken 
from one side by tie officers of the Lena Lee, to whom its cargo 
was being in whole or in part transferred, said steamer careened 
and turned over to one side, by means of which fifty bales of cot- 
ton were thrown into the river.” 


Bircuerrt & Suexton, for Appellant. 
Dasney & McCasz, for Appellee. 
CampsELL, C. J. 

The injury to the cotton by water of the river, into which it was 
thrown by a mishap to the boat, was a peril of the river, within 
the terms of the policy ; and, if it be true that the careening of the 
boat resulted from negligence in unloading, the insurer is liable : 
Redman vs. Wilsen, 14 Mees. & W. 476. The immediate cause of 
injury to the cotton was water of the river. That it got into the 
river because of some carelessness or unskillfulness of those en- 
gaged in unloading does not relieve the insurer from liability. To 
relieve from liability because of acts of the master or crew, there 
must be want of good faith and honesty of purpose: 1 Phil. Ins. 
§ 1049; May Ins. § 408; Fland. Ins. 477; 14 Amer. & Eng. Ene. 
Law, p. 383, note 2 ; and numerous cases. On this subject there is 
no difference between marine and other insurance. Whatever di- 
versity of view on this question once existed, it is now firmly settled 
in England and America as stated above. ‘“ Where a peril of the 
sea is the proximate cause of a loss, the negligence which caused 
that peril isnot inquired into :’ Insurance Co. vs. Sherwood, 14 
How. 361. Affirmed. 





Supreme Court of Kansas. 


SUPREME COURT OF KANSAS. 


WALKER 
vs. 


GERMAN INS. CO. or FREEPORT.* 


In an action on a policy of insurance, where the defendant pleaded facts 
amounting to a waiver ofa condition inthe policy a failure of the plain- 
tiff to plead such waiver is cured. 


The defendant’s answer alleges a provision in the policy sued on ‘ that in 
case differences shall arise touching any loss or damage, after proof there- 
of has been received in due form, the matter shall, at the written request 
of either party, be submitted to impartial arbitrators,” and avers that 
differences have arisen, and the defendant has requested arbitration. 
Held, that the furnishing of proofs of loss is waived. 


The defendant has no right to insist on the execution of a written agreement 
to arbitrate, containing provisions not stated in the policy; and where 
it insists on the execution of such written agreement before submission to 
the arbitrators it waives its right to arbitration under the policy. 


The defendant, having failed to request in writing an arbitration under the 
policy, is deemed to have waived any right thereto. 


Statement by Aten, J. 

This was an action on a policy of insurance issued by the de- 
fendant company on the 3d day of August, 1888, insuring plaintiif 
against loss by fire on a hotel building in Moline for the sum of 
$1,250. The building was burned about the 29th of the foliowing 
July. The answer admits the execution of the policy, alleges that 
it was provided in the policy that the insured should furnish proof 
of loss within sixty days, and that a failure to furnish such proof 
should cause a forfeiture of all claims under the policy, and that 
the defendant wholly failed to furnish such proofs. The answer 
further alleges that the policy provided :— 


In case differences shall arise touching any loss or damage, after proof 
thereof has been received in due form, the matter shall, at the written request 
of either party, be submitted to impartial arbitrators, to be selected one by 
the insured, one by this company, and the third, if necessary, by the two al- 
ready provided for. An award of any two of whom in writing, and under 
oath, shall be binding on the insured and this company as to the amount of 
such loss or damage, but shall not decide the liability of this company under 
this policy ; and such written request shall designate a time and place for 
holding such arbitration. No suit against this company for the recovery of 
any claim for loss under this policy shall be sustainable in any court of law 
or chancery until an award shall have been made showing the amount of loss 
as herein provided. 


ED 


* Decision rendered, July 8, 1893. Syllabus by the Court. 
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The defendant alleges that differences have arisen between the 
plaintiff and the defendant as to the amount of loss sustained, and 
that the defendant has requested an arbitration, as required by the 
provisions of plaintiff’s policy, but that plaintiff had failed and re- 
fused to enter into said arbitration. The evidence shows that Mr. 
Winne, the adjuster of the company, went to Moline about the 20th 
of August, and had an interview with the plaintiff, and they together 
went to the place where the property was destroyed. They made 
rough measurements of the size of the building, by stepping it, 
and then went ina room, and got a diagram of the building, and 
ficured on it. There was another policy of insurance issued by an- 
other company on the same building. After making a careful com- 
putation of the cost of the building, and deducting for wear and 
tear, the adjuster offered to settle on a basis of $2,151 for both poli- 
cies. There was testimony placing the value of the building as high 
as $5,000. Proofs of loss were written up by the adjuster for both 
companies, but were made to show the amount of plaintiff’s loss 
under the policy sued on $806, and plaintiff refused to execute the 
proof in that form. Plaintiff testified that the adjuster stated that 
they had sixty days in which to determine whether they would re- 
place the building, or pay the money. About the 7th of October 
there was talk of arbitration, but no written demand made there- 
for within the terms of the policy. A. M. Jackson, plaintiff's at- 
torney, testified that in conversation with Mr. Winne, Mr. Winne 
said: “It makes no difference as to the question of any proofs 
of loss. I make no complaint in reference to that. * * * I recog- 
nize the validity of the policy, and I am here recognizing liability 
by virtue of that. ‘The question between us now is as to the amount 
we shall pay.” That after this was said and in the same conversa- 
tion, there was talk about arbitration ; that Mr. Winne then pre- 
pared a written agreement to arbitrate. Mr. Jackson objected to 
some of the terms of the agreement, and altered the draft pre- 
sented by Mr. Winne in such particulars as he deemed necessary 
in order to make it fair. Mr. Winne at first assented to the al- 
terations, but afterwards refused to accede to them, and insisted 
on his first draft. A demurrer to plaintiff's evidence was sus- 
tained by the court. 


A. M. Jackson, for Plaintiff in Error. 
Wiyyeé & Fatrcuitp, for Defendant in Error. 


Auten, J. (After stating the facts.) 
The defense in this case is based solely on the failure of the 
plaintiff to comply with the provisions of the policy. Counsel 
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contends that, inasmuch as the petition avers compliance with the 
terms of the policy, and neither the petition nor the reply avers any 
waiver, under the decision in Insurance Co. vs. Johnson (47 Kan. 1,) 
proof of waiver was incompetent. The defendant pleaded specially 
the provisions of the policy requiring proof of loss and providing 
for arbitration, and alleged a failure to furnish proofs of loss, and 
also a refusal to arbitrate. It will be observed that the clause in the 
policy with reference to arbitration provides that, in case differences 
shall arise touching any loss or damage, after proof thereof has been 
received in due form, the matter shall, at the written request of 
either party be submitted to impartial arbitrators. The defendant 
pleads a demand of arbitration. We think this obviates any ques- 
tion as to proof of loss, and that a demand of arbitration under the 
policy is waiver of proofs of loss. This fact having been pleaded by 
the defendant, it was unnecessary for the plaintiff to aver a waiver. 
Generally, any statement or conduct on the part of the defendant 
or its general agent, which would fairly give the plaintiff to under- 
stand that formal proofs of loss are unnecessary, will amount to a 
waiver of such proofs: Cobb vs. Ins. Co., 11 Kan. 97 ; Badger vs. 
Insurance Co., 49 Wis. 389 ; Insurance Co. vs. Sheets, 26 Grat. 854 ; 
Insurance Co. vs. Dougherty, 102 Pa. St. 568 ; Deitz vs. Insurance 
Co., 33 W. Va. 526 ; Little vs. Insurance Co., 123 Mass. 380. We 
think both the pleadings and the evidence show a waiver of proofs of 
loss. The answer alleges that differences have arisen between the 
plaintiff and defendant as to the amount of loss sustained by the 
plaintiff ; that the defendant requesting arbitration, and that the 
plaintiff refused. There are cases holding agreements similar to 
that contained in this policy with reference to arbitration of a par- 
ticular matter valid: May Ins. § 493; Wood Ins. § 456. The 
general rule is that an agreement providing for the submission of 
the whole matter in controversy to arbitration, thereby attempting 
to oust the courts of their general jurisdiction, is void. See au- 
thorities above cited. There are also authorities holding provisions 
like the one under consideration of no effect (Insurance Co. vs. 
Badger, 53 Wis. 283 ; Wallace vs. Insurance Co., 1 McCrary, 335 ; 
Hurst vs. Litchfield, 39 N. Y. 377), but this we need not decide. 
No written demand for arbitration was made by either party. 
The defendant, having failed to make a written request for arbi- 
tration, is deemed to have waived it: Insurance Co. vs. Badger, 
and Wallace vs. Insurance Co., supra ; May Ins. § 493a. In any 
view of the case defendant had no right to insist on having the 
plaintiff sign a written submission containing provisions not pro- 
vided for by the policy, and plaintiff was under no obligation to 
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sien a contract, which the evidence shows was prepared by the ad- 
juster. We think there was sufficient evidence to have warranted 
a judgment for the plaintiff; that the demurrer thereto was im- 
properly sustained. The judgment will be reversed, and the cause 
remanded for a new trial. All the justices concurring. 


SUPREME COURT OF MICHIGAN. 


BEEBE 


vs. 


OHIO FARMERS’ INS. CO.* 


The policy provided that it should be void in case of incumbrance without 
consent, and that no agent could waive its conditions. The agent who 
was authorized to issue policies was also legal adviser of insured, and 
procured a chattel mortgage on the property for her, but failed to endorse 
consent. 

Held, That knowledge of the agent was knowledge of the company, and a 
waiver of the requirement. 


The policy made the application a warranty, and provided that any misstate- 
ment would avoid it. The agent filed the application, and with know- 
ledge of the facts misstated the amount ofincumbrance. The insured was 
assured that it was all right, and signed without reading. 


Held, That the company was estopped to deny its liability. 


Plaintiff and W. owned in severalty their respective shares of the property. 
One policy of defendant was issued to them jointly, and another to plain- 
tiff only. W’s share suffered no loss. 


Held, That plaintiff could, in her own name, bring a joint action on both 
policies. 


Tuomas E. Barkworts, for Appellant. 
Luxe 8S. Montague, fur Appellee. 
Lone, J. 

This action was brought upon two insurance policies. Plaintiff 
had judgment. Defendant brings error. The cause was tried be- 
fore the court without a jury, and the court found substantially that 
the plaintiff was the owner in fee of a farm situated on sections 8 
and 17 in the township of Putnam, Livingston county, the land 
being used together as one farm. On the day the policies were 
issued (June 30, 1890), there was situate upon that portion of the 
farm on section 8 a dwelling house occupied by plaintiff as her resi- 
dence, a barn, storehouse, pig-pen, corn house, crib, and wheat 


* Decision rendered, Dec, 2, 1892. 
VoL. XXII.—48 
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house; and upon that portion of the farm on section 17, another 
barn. These barns were within ten rods of each other, a highway 
running between them, and the other buildings were all within 12 
rods of the barns, both barns and the other buildings being used 
for general farm purposes. The plaintiff kept upon the farm stock, 
tools, and implements, and had crops and produce upon it. Onthe 
above day, the defendant issued its two policies—the one, No.1,440, 
covering barn No. 1, on section 17, to the amount of $750, and barn 
No. 2, on section 8, at $150; and the other policy, No. 1,441, made 

to the plaintiff and Mrs. Sophia Beebe, and covering dwelling house 
No. 1, household furniture, barn No. 1, hay, grain, fodder, and 
seeds while therein, live stock while therein, and aguinst lightning 
on the farm, storehouse, horse barn, hay, grain, and fodder while 
therein, live stock while therein, and against lightning on the farm, 
farming implements, wagons, carriages and harness while in barns 
or barn insured, dwelling house No. 2, household furniture and 
clothing while therein, barn No. 2, hay, grain, fodder and seed while 
therein, pig-pen, corn house, crib, wagon house, wagons, carriages, 
and farm tools while therein, and on the wheat house, in the total 
sum of $4,700. A writing was indorsed on policy 1,441 that “it is 
understood that produce is covered in barns, in granary, in crib, 
and hay stacks, within twelve rods of the buildings.” March 18, 
1890, further insurance to the sum of $800 was placed in policy No. 
1,441, on produce while in barn and sheds, the same being the barn 
south of the road on section 17, designated originally in policy No. 
1,440 as “barn No. 1 and foundation.” At the date the policies 
were issued, Gov. Felch held a mortgage of $1,300, with accrued 
interest thereon of $700, on 20 acres of land on section 17. One 
Thomas Burkett held a chattel mortgage for $500, given by plair- 
tiff upon 50 acres of beans then growing on the farm, the chattel 
mortgage being collateral and additional security for the same in- 
debtedness covered by a real-estate mortgage held by Burkett. 
Permission was given upon the policies for the chattel mortgage of 
$500, as additional security to be placed on produce. “Loss, if 
any, payable to Thomas Burkett, mortgagee, as his interest may 
appear;” and upon policy No. 1,441 was indorsed: “Loss, if any, 
on real estate, payable to Thomas Burkett, mortgagee, as his inter- 
est may appear.” Upon policy No. 1,440 was indorsed: “ Loss, if 
any, on real estate, payable to A. Felch, mortgagee, as his interest 
may appear.” August, 15, 1890, the defendant, through its agent, 
indorsed upon the policy: “ Further chattel mortgage for $700 per- 
mitted, to put in and secure crops, but $350 returned and not used.” 
At the date the policies were issued, John Dyer held a bill of sale 
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given as security upon certain personal property owned by the 
plaintiff. This was dated June 26, 1890, to secure the sum of $200. 
On the day the policies were issued, Mr. Morris, the agent of the 
defendant company, dictated a new bill of sale to secure the pay- 
ment of the same indebtedness to Mr. Dyer, to take the place of the 
one of June 26, 1890. This was delivered to Mr. Dyer, and the old 
one taken up; also, on the date the policies were issued, Enoch 
Smith held a chattel mortgage given by the plaintiff to him to se- 
cure the payment of about $200. Just what personal property it 
covered is not shown. October 9, 1890, the plaintiff gave to Smith 
a new chattel mortgage to take the place of the one last mentioned, 
and to secure the same indebtedness, thereby mortgaging to him 
a horse, a piano, and 12 acres of growing wheat. The horse and 
piano were insured by policy No. 1,441; but the wheat was still 
crowing on the farm at the time the fire occurred, and none of the 
property covered by this mortgage was destroyed by the fire. The 
bill of sale to Dyer and the mortgage to Smith, and the removal of 
the same, were known to defendant’s agent, but no permissions 
were indorsed on the policies for the same. No steps were taken 
by the company to cancel the policies before the fire. 

Each policy was preceded by a written application, which was 
made a part of the policy, and each recited :— 

This policy is based upon an application and survey of the property on file, 
which is hereby referred to as forming a part of this policy. 

It was also printed in and made a part of each policy that 

If the property, real or personal, covered by this policy, be or become in- 
cumbered by a mortgage, trust deed, judgment, or otherwise, this entire 


policy shall be void, unless otherwise provided by agreement, indorsed hereon 
or added hereto. 


It was also printed in the policy :— 


This policy shall be void if the insured has concealed or misrepresented in 
writing any material fact or circumstance concerning this insurance or the 
subject thereof, or if the interest of the insured in the property be not truly 
stated herein, or in case of any fraud or false swearing by the insured touch- 
ing matters relating to this insurance, or the subject thereof, whether before 
or after the loss. 

And also:— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the interest of the insured be other than un- 
conditional and sole ownership, or the subject of insurance be personal 
property, and be or become incumbered by chattel mortgage. 


Also:— 


If the application, survey, plan, or description of the property be referred 
to in this policy, it shall be a part of this contract, and a warranty by the 
insured as to material facts. 
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Also:— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, and conditions 
as may be indorsed hereon or added hereto; and no officer, agent, or repre- 
sentative of this company shall have power to waive any provision or con- 
dition of this policy, except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto; and, as to such pro- 
visions or conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto ; nor shall 
any privilege or permission affecting insurance under this policy exist or be 
claimed by the insured, unless so written or attached. 

In the written application for policy No. 1,440 occurred the ques- 
tion, “Is the property incumbered?” The written answer was 
“Yes.” Then in the application is the following question: “If so, 
what amount, and the value of the premises?” The written answer 
is, “ $1,300,—$1,800.” Hach of the written applications contains 
this clause :— 


The applicant hereby warrants the above answers and statements are true, 
and that no statement contradictory to above was made to or by the agent 
of the company, and he agrees that this declaration shall be the basis or form 
part of the contract or policy between the assured and the company. 


January 17, 1890, a fire occurred without the fault of the plaintiff, 
which destroyed the barn mentioned in policy No. 1,440 as “Barn 
No. 1,” and a large amount of insured personal property, consisting 
of hay, cornstalks, oats cut and stored, harness, farming imple- 
ments, 671 bushels of beans stored partly in stack within twelve 
feet of the barn, beanpods in barn and shed adjoining, and grain 
bags, making a total loss under both policies of $2,343.19, for which 
plaintiff had judgment. The value of the barn was in excess of the 
insurance. 

The objection to the proceeding relates entirely to the conclusions 
of law reached by the court below, upon the grounds: (1) Because 
the plaintiff could not bring suit on both policies, joining the same 
in one action and in her sole name; (2) that policy No. 1,440 was 
void, because the amount of the Felch mortgage was incorrectly 
stated in the application; (3) that the policies were void because 
the chattel mortgages were not permitted by writing indorsed upon 
them. ; 

It appeared in the findings of the court that no part of the prop- 
erty belonging to Mrs. Sophia Webb was destroyed by fire. The 
property covered by policy No. 1,441 belonged partly to the plain- 
tiff and partly to Sophia Webb, each owning in severalty their 
respective shares, although the property thus secured was com- 
mingled and used in common by them for farming purposes. The 
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oply question in the application for that policy was addressed both 
to the plaintiff and Sophia Webb, as follows: “ Are you the absolute 
owner of the personal property to be insured?” Answer: “Yes.” 
It is evident that, if the property of both of the insured under this 
policy had been destroyed by fire, a joint action could have been 
brought by them, and the proceeds of the judgment afterwards ap- 
portioned between them according to their respective interests in 
the property: Castner vs. Insurance Co., 46 Mich., 18. In the above 
case it was said: “ When the entire property belongs to the persons 
insured, it can make no necessary difference to the insurer in what 
way their interests are apportioned. If they deem it material, they 
should inform the applicant before accepting his money.” In the 
present case, much more clear is it that the insurer should not take 
advantage of this fact, for the reason that Mr. Morris, the agent, 
was fully informed where the title rested, and had assured the 
plaintiff that her interests were fully protected under the policies. 
Neither was the answer to the question in the application as to title 
of the personal property contrary to the true state of facts. Each 
owned in severalty, and they were the absolute owners of it. 

It is contended: (1) That there was material misstatement as to 
the amount of incumbrance on the real property in policy No. 1,440; 
(2) that the placing of the chattel mortgages on the property, with- 
out the written permission of the company indorsed on the policy, 
worked a forfeiture. 

It appears from the finding of the court below that Mr. Morris, 
the defendant’s agent, was clothed with full power to issue policies. 
He took the applications, approved them, and without forwarding 
them to the company at once issued the policies, having been fur- 
nished with blanks for that purpose. Before the policies were made 
out, and at and before the applications were made, he knew of the 
Felch mortgage and the accumulated interest. Jn the presence of 
the insured, he filled out the applications, and told them to sign, 
without reading the applications to them, or advising them of the 
contents. He knew all the facts in regard to the mortgage incum- 
brance, and the situation of the personal property with its incum- 
brances. After the applications were made, he assured the parties 
that they were fully protected under the policies. He also knew of 
and permitted the additional mortgages to Smith and Dyer, and 
advised Mrs. Beebe in the execution of them. No part of the prop- 
erty covered by the Smith and the Dyer mortgages was destroyed. 
It is contended, however, that by the terms of the policies the 
plaintiff cannot be heard to say that this was done by and with the 
full knowledge of defendant, as by the terms of the policies no 





758 Supreme Court of Michigan. [ Oct., 


officer, agent, or other representative of the company had power to 
waive any provisions or conditions of them, except such as by the 
terms of the policies might be the subject of agreement indorsed on 
them, etc. The claim is made that this principle was decided in 
Clever vs. Insurance Co., 65 Mich., 627. In that case the policy 
provided that the agent 

Had no authority to waive, modify, or strike from the policy any of its 
printed conditions * * * nor, in case this policy shall become void by 
reason of the violation of any of the conditions thereof, has the agent the 
power to revive the same. 

The question involved there was whether the taking of $2,000 ad- 
ditional insurance in another company avoided the policy. Mr. 
Quinn was the agent of the company, and the plaintiff claimed to 
have spoken to him about the additional insurance, and after he re- 
ceived his additional policy, he claims to have been told by Quinn 
that it was all right. It was said by this court that that was not a 
case where the insured had a right to rely upon the action of the 
agent, or to presume that his action was known to the company and 
ratified by it. But in the present case it appears that the agent 
stood in place of the company, with full power to issue policies with- 
out first referring the applications to the company; and the plaintiff 
relied upon and had a right to rely upon, the agent, and to presume 
that the company had knowledge of his acts, and ratified them. If 
the Cleaver case, supra, is to be construed as laying down such a 
doctrine as contended for here, it ought at once to be overruled. 
But we think the case is clearly distinguishable. The present case 
presents features by which, if that doctrine is applied, the grossest 
fraud is to be perpetrated upon the plaintiff. Morris, the agent, 
is an attorney at law, living near the plaintiff. He has been her 
legal adviser, and knew the situation and surroundings of her prop- 
erty as well as the plaintiff did. He filled out the applications, did 
not read them to the plaintiff, advised just what property each should 
cover, knew the amount of the Felch mortgage and interest accrued, 
knew the amount of each chattel mortgage, and in fact assisted the 
plaintiff in procuring the money on each. When all had been com- 
pleted, he assured the plaintiff that the policies were all right, and 
that she was fully protected; and yet it is gravely contended here 
that she is not in a position to set up these facts, because the policy 
contains a clause that “no officer, agent, or other representative of 
the company shall have power to waive any provision of the policy.” 
If no officer, agent, or other representative of the company could 
waive it, then there could be no waiver. It is like the case of West- 
chester Fire Insurance Co. vs. Earle, 33 Mich., 143. In that case 
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the policy provided that there should be no waiver of any of the 
printed or written conditions, except in writing on the policy, and 
the court said: “The conditions, literally applied, would prevent 
any unindorsed consent by the company itself, by resolution of its 
hoard, or by acts of its officers, as effectually as by anyone else; and 
the case seems to settle down to the simple question whether a per- 
son who has agreed that he will only contract by writing in a cer- 
tain way precludes himself from making a parol bargain to change it.” 

In the present case, it is attempted, as in the Westchester Fire 
Ins. Ce. ease, supra, to limit every one connected with the company 
either as officer, agent, or representative, to waive by parol the re- 
quirements of the policy. The agent had the right, under the pol- 
icy, to grant permission to place other chattel mortgages upon the 
property, but was required to write such permission upon the pol- 
icy. He granted the permission, took an active part in procuring 
the money upon the mortgages, advised in regard to it, and assured 
the plaintiff that she was protected, though he did not enter in 
writing upon the policy the permission to do so. With the power 
vested in him by the company to issue policies, we think it would 
be a gross fraud upon the insured to hold that this condition was 
not waived by the consent of the company. If the company itself 
could waive compliance with this condition, then it was waived, as 
held in the case above cited. 

What we have said above applies equally to the contention about 
the Felch mortgage. It is said that inasmuch as the policy provided 
that, if the property was incumbered, it must be stated in the ap- 
plication, otherwise the policy was to become void, therefore the 
representation in the application that the incumbrance was $1,300 
when in fact it was $2,000, was such a misstatement that the policy 
was void, and no recovery could be had for that reason. As is seen 
from the findings of the court below, the agent of the company knew 
just what the incumbrance was. He filled out the application, had 
plaintiff sign it without reading it to her, assured her it was all 
right, and that she was fully protected under it. She wasnot asked 
to state the amount of the incumbrance, and no fraud or deceit was 
practiced by her. She did not know the printed clause in the policy 
in reference to warranties, and the court found that she was not 
negligent or careless in failing to read the application, under the 
circumstances, and that she and Mrs. Webb both understood’ and 
believed from the conduct of defendant’s agent that the application 
stated the facts. Under these circumstances, the defendant com- 
pany is not in a position to insist upon the forfeiture of the policy. 
Instead of a fraud being practiced upon the company, they must be 
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presumed to have the knowledge which their agent possessed; and 
it would be a gross fraud upon the plaintiff to permit the company 
to take advantage of such a misstatement in the application, and 
hold the policy void by reason of it. The case falls clearly within 
the principle laid down in Tubbs vs. Insurance Co., (84 Mich., 651); 
Insurance Co. vs. Reed, (84 Mich, 531), and cases there cited; Insur- 
ance Co. vs. Olmstead, 21 Mich., 252. In the last case it was said 
by Mr. Justice Cooley: “The general rule undoubtedly is that, in 
the absence of fraud, accident, or mistake, a party must be conclu- 
sively presumed to understand the force of his contracts, and to be 
bound by their terms. But it cannot be tolerated that one party 
shall draft a contract for the other, and receive the consideration, 
on the ground that he had induced the other party to sign an un- 
true representation, which was, by the very terms of the contract, 
to render it void.” We think the court below, under the evidence 
and facts shown, very properly ruled that the policy was not ren- 
dered void by the misstatement of the amount of the Felch mortgage 
in the application. 

Some contention is made that the personal property destroyed 
was not covered by policy No. 1,441. We think the two policies, 
taken together, show what the intention of the parties was, and 
that the property so destroyed was covered by and included in 
the policy. Judgment is affirmed with costs. 

Grant, J., did not sit. The other justices concurred. 


SUPREME COURT OF WISCONSIN. 


FARR 
vs. 


TRUSTEES OF GRAND LODGE A. O. U. W., 
OF STATE OF WISCONSIN, ET AL.* 


The certificate of a benevolent society payable to the wife and daughter of 
the insured is a devise, which creates a joint tenancy, and the last sur- 
vivor of the beneficiaries takes the whole. 


Orton, J. 
On the 28th day of March, 1879, A. C. Peck became a member 
of the subordinate Banner Lodge No. 17, at the city of Eau Claire, 


* Decision rendered, Nov. 15, 1892. 
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by virtue of a certificate of insurance duly issued by the Grand 
Lodge of the Ancient Order of United Workmen of the State of 
Wisconsin to the said A. C. Peck, by which'said grand lodge prom- 
ised and agreed, for a valuable consideration, to pay at the death 
of said A. C. Peck, according to the laws of the order, the sum of 
$2,000 to Oda B. Peck, the wife, and to Anna May Peck, the daughter 
of said A. C. Peck (since intermarried with the coplaintiff, J. F. 
Farr). On or about the 8th day of March, 1881, the said Oda B. 
Peck died. After her death, the said A. C. Peck intermarried with 
the defendant Marv E. Peck, by whom he had one child, now living; 
an op the 1st day of March, 1891, the said A. C. Peck died. The 
defendant, the grand lodge, paid to the plaintiff, Anna May Farr, 
one-half of said $2,000 on her giving bond, but refused, on demand, 
to pay her the other half of it; and she now demands the $2,000 by 
right of survivorship, on the death of her mother, as a joint tenant, 
‘or joint beneficiary of the insurance. This being the controlling 
question in the case, no other need be considered. It will be ob- 
served that the whole insurance of $2,000 is made payable to both 
Oda B. and Anna May Peck as an entirety. Since the death of Oda 
B., the grand lodge has so changed and amended its constitution 
and laws that the whole insurance in such a case shall go and be 
paid to the surviving beneficiary. It is claimed by the learned 
counsel of the appellants that such amendment has the legal effect . 
to control the direction of this insurance. Although it is not neces- 
sary to consider that question, it may be said that the grand lodge 
has at least approved in this way the policy of such a principle of 
law. The learned circuit court, after finding the facts, found as a 
conclusion of law that upon the death of Oda B. Peck before the 
death of the insured, the appointment of her as a beneficiary be- 
came and was revoked, and the interest in the fund she would have 
been entitled to receive if she had survived the insured lapsed and 
reverted to the estate of A. C. Peck at his death, no other direction 
having been made by him. Judgment was entered dismissing the 
plaintiff’s action with costs, without prejudice to the right of the 
administrator of the estate of Alderson C. Peck to recover the 
amount remaining unpaid of such insurance. 

The learned counsel on both sides have presented unusually able 
briefs on the important questions involved in this case, and the court 
is greatly aided by their cogent arguments and the authorities cited 
in deciding the question upon which the case depends. The ques- 
tion whether this benefit insurance is made payable to the wife and 
daughter as an entirety, or in severalty as tenants in common, or.as 
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joint tenants, is somewhat difficult of solution. It must be deter- 
mined by its analogy to the terms “tenancy in common and joint 
tenancy” in respect to realty and at common law. They may be 
said to have the same nature and incidents. There may be joint 
tenancy of personalties, and, like the properties of a joint estate, 
they are derived from its unity, which is fourfold—of interest, title, 
time, and possession. Each of the joint tenants must have the en- 
tire possession as well of every parcel as of the whole. Where a 
horse is given to two persons, they are joint tenants: Martin vs. 
Smith, 5 Bin., 16. “A joint tenancy is where they have the same 
interest, arising from the same conveyance, commencing at the 
same time, and held by one and the same undivided possession. 
On the death of one, the entire tenancy remains to the surviving 
cotenants and not to the heirs of the deceased:” 2 Bl. Comm., 180. 
This insurance, payable to two persons, has all the essential charac- 
teristics of a joint tenancy, without any words or reasons appearing 
to indicate an intention to make it payable in severalty, or to have 
it go to heirs, or to revert to the assured, or to his estate, on the 
death of one of the beneficiaries. The assured lived about 10 years 
after the death of his wife—one of the beneficiaries—and made no 
change in the direction as to whom the insurance should go; butin 
the meantime procured another insurance of $5,000 for the benefit 
of his second wife, Mary E. Peck, his present widow. He must be 
presumed to have known the law, and that his daughter was entitled 
to the whole insurance on the death of his wife, and assented to 
such a construction of the policy. In a majority of the old states 
the jus accrescendi or right of survivorship in such a case has been 
abolished by statute without any exceptions. Most of the cases at 
common law relate to estates and devises. The unity of possession 
is the essential feature, so that, if an estate has been conveyed in 
parcenary, and one of the tenants seeks to destroy the unity by a 
conveyance of his interest, it is a question whether such a deed is 
not a nullity: White vs. Sayre, 2 Ohio, 116. “Where an estate is 
given to several persons jointly, without any expressions indicating 
an intention that it shall be divided among them, it must be con- 
strued a joint tenancy:” Martin vs. Smith, supra. ‘“ When by the 
terms of a will there is an estate in joint tenancy at common law, 
and one or more of the tenants die in the lifetime of the testator, 
the principle of the common law applies, and the survivor takes the 
whole estate:” Ball vs Deas, 2 Strob. Eq., 24. Such is the law in 
all cases of devise or bequest: Downing vs. Marshall, 23 N. Y., 366. 
This is sufficient to show the strictness of the doctrine at common 
law, especially as to devises. This leads us to the consideration of 
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our own statute on the subject of joint tenants. Our statute (sec- 
tion 2068, Rev. St.), provides that “all grants and devises of lands 
made to two or more persons, except as provided in the following 
section, shall be construed to create estates in common, and not in 
joint tenancy, unless expressly declared ‘to be in joint tenancy.” 
The following section is that “the preceding section shall not apply 
to mortgages, nor to devises or grants made in trust, or made to 
executors or to husband and wife.” It will be seen that our stat- 
ute makes many important exceptions, which save the doctrine of 
the common law in respect to the subjects named. This shows at 
least that there is nothing in our principles of government or policies 
of law opposed to the principle or doctrine of survivorship in joint 
tenancy in such cases. We are more immediately concerned with 
joint tenancy in devises. On the principle of analogy, if devisees to 
joint tenants with the jus accrescendi are lawful, so are legacies of 
personalties. They are substantially alike, and within the same 
reason, and they have been decided to be within the doctrine of 
the common law: Jackson vs. Roberts, 14 Gray, 546; Stires vs. Van? 
Renssalaer, 2 Bradf. Sur., 172; 2 Redf. Wills, 175. We may say, 
therefore, that legacies come within the exceptions of our statute, 
and that, when made to two joint legatees, without any words to 
indicate a severance of their interests, if one die the survivor takes 
the whole legacy. The analogy between legacies and the benefits 
secured by a certificate or policy of a benefit insurance company or 
of a common life insurance company, when the insurance is payable 
to two or more persons jointly on the death of the assured, is still 
closer. The assured, like a testator, makes provision in writing for 
his wife and children, to be enjoyed on his death. He can change 
the direction of his bounty during iis life. So far as the doctrine 
of joint tenancy and survivorship are concerned, they are strictly 
within the same reason. And so it has been held in respect to life 
insurance, if made for the benefit of a wife and children, the last 
survivor takes the whole: Robinson vs. Duvall, 79 Ky., 83. And so 
as to a fire-insurance policy made to two persons jointly: Northrup 
vs. Phillips, 99 Tll., 449. The same doctrine is held in respect to bene- 
fit insurance similar to that of this case: Day vs. Case, 43 Hun, 179; 
Association vs. Hoffman, 110 Ill., 603. See also Bac. Ben. Soc., 
§ 264. And so we conclude that this insurance in joint tenancy 
with the mght of survivorship is within the exception of our own 
statute in analogy to devises, and that the doctrine of the common 
law governs it. This is a new question in this state, but we are 
satisfied that the application of this doctrine to this case is within 
reason and the authorities. We are not called upon to vindicate 
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the policy of this doctrine, any more than to vindicate the excep- 
tions of our own statute. This being decisive of the case, no other 
question will be considered. The question of interest, we think, 
was properly disposed of by the circuit court. There was no un- 
reasonable delay of payment, as found by the court, and there is no 
fund to meet any such demand. The costs will go with the reversal 
of the judgment. The judgment of the circuit court is reversed, 
and the cause remanded, with directions to render judgment in 
favor of the plaintiffs in accordance with this opinion. 


SUPREME COURT OF MISSOURI. 


REICHENBACH 


vs. 
ELLERBE.* 


The certificate of a benevolent society, provided that failure to pay an assess- 
ment within 20 days after notice sent, should work a forfeiture. The 
insured died on the 21st day after notice was sent. 

Held, That no recovery could be had. 


Heid, That evidence that on many prior occasions assessments had been al« 
lowed to be paid when past due was not evidence of a waiver of forfeiture. 


Puiturps, Stewart, Cunnincuam & Exuiot and Hurr & HeErerorp, 
for Appellant. 

Martin & Bass and H. A. Lorvy, for Respondent. 

Brace, J. 

This is an appeal from a judgment of the Circuit Court of St. 
Louis for $2,000 and interest, in favor of the plaintiff, against the 
United Masonic Benefit Association of Missouri, successor of the 
Masonic Mutual Benefit Society of Missouri, on a certificate of 
membership, No. 2,499, issued by said society on the 2d day of Jan- 
uary, 1883, to William Reichenbach, the deceased husband of the 
plaintiff, for her benefit, by the terms of which, under the by-laws of 
the association, she was to become entitled to that amount upon 
the death of her said husband. 


Upon condition, however, that if the said William Reichenbach shall fail 
to pay any assessment when the same becomes due and payable by him ac- 
cording to the by-laws of this society, and the terms of this certificate, then 
this contract and agreement shall be null and void, and of no effect whatever, 


* Decision rendered, May 8, 1893. 
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and the said Wm. Reichenbach and the beneficiary therein shall forfeit all 
rights accruing under this certificate, 


which certificate was issued by the society and accepted by the 
holder and beneficiary, upon the following express conditions and 
agreements, also therein set out:— 


First, that the same is issued and accepted subject to the provisions of 
the articles of association and by-laws; second, a printed or written notice, 
directed to the address of each member, as it may appear at the time on the 
books of the soziety, and deposited in the post office, or delivered by an agent 
of the society, shall be deemed sufficient notice; third, due notice must be 
given to the society by each member of his change of residence or post office 
address, when such change occurs. 

The defense was forfeiture of the benefits of the certificate by fail- 
ure to pay an assessment. It appeared from the evidence that on 
the 1lth of July, 1888, an assessment for death losses was duly 
made, under the by-laws of the association, upon the member to 
which certificate No. 2,499 belonged; that notices of this assess- 
ment were made out and authenticated by the proper officers of the 
association, and in the form required by the by-laws, for all the 
members of the class to which this certificate belonged; that they 
were addressed to such members, severally, according to their post 
office address, as it appeared upon the books of the association, in 
which books the name and post office address of the said William 
Reichenbach appeared; that such notices, and the envelopes in 
which they were contained, were compared and checked with the 
list in the book in a double form, for the purpose of avoiding errors, 
and on the 20th day of August, 1888, were duly stamped, and 
posted in the United States post office at St. Louis. The by-laws 
in respect of such notices provided that 

At tbe close of every month, or as soon as shall be deemed advisable, the 
secretary shall send by mail, to the post office address of each member of the 
association, in which death or deaths have occurred during the month, a 
notice or notices giving the name of the deceased member or members, and 
the lodge to which he or they belonged, and the assessment due from each 
member to whom such notice is sent; or the secretary may employ a member 
of the association, in any town or city where members reside, who shall serve 
such notice or notices, either personally or by mail, or by giving verbal notice 
of such assessment, which notice or notices, sent, served, or given, shall be 
deemed and taken to be lawful and sufficient notice for the payment of the 
assessments so-called for and required; and any member failing to pay such 
assessments within 20 days after such notices have been served upon, sent, 
or given to him, shall forfeit his membership in the association, and all bene- 
fits and interest therefrom and therein; provided, that any payment of assess- 
ment after such forfeiture, or any notice to pay or subsequent assessment by 
the association, shall not have the effect to restore the person notified or pay- 
ing to membership, or to any rights under his certificate, until his applica- 
tion for reinstatement shall be presented to and approved by the executive 
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committee. Sec. 5. Any member having forfeited his membership, as 
above provided in section 2, may be reinstated and restored to membership 
only upon such payments, terms, and conditions as may be adopted and pre- 
scribed by the executive committee. 

Under the by-laws and by the terms of the notice, this assessment 
became due and payable on the 9th of September, 1888. That day, 
however, being a Sunday, the custom of the association permitted 
the assessment to be paid on the Monday following, to wit, on the 
10th of September, 1888. The assessment was not paid, and on the 
11th day of September, 1888, the said William Reichenbach died. 
It further appeared from the evidence that Mr. Deems, the secre- 
tary of the association, on the Thursday or Friday before Reichen- 
bach’s death, called his attention to the assessment, asked him if he 
had received his notice, and offered if he was not prepared to pay 
it for him, to save his membership, to which he replied that “he had 
received his notice’’ and “would attend to it himself.” To meet 
this evidence for the defense the plaintiff introduced evidence, over 
the defendant’s objection, tending to prove that the officers of the 
association had allowed the said Reichenbach, on many occasions, 
to pay prior assessments after the expiration of the 20 days called 
for in the by-laws, which evidence was afterwards, at the close of 
the evidence, withdrawn, by an instruction to the effect that it con- 
stituted no proof of a waiver by the association of prompt payment 
of the assessment of August 20, 1888. The defendant then asked 
the court to instruct the jury to return a verdict for the defendant, 
which the court refused to give, as also another instruction, which 
it is not necessary to notice, and submitted the case to the jury on 
the following instruction for the defendant, (the plaintiff asking 
none): “The court instructs the jury that if they find from the evi- 
dence that an assessment for death benetits was properly made by 
the defendant association, designated as number 745-7451, and that 
notice of such assessment was sent August 20, 1888, to William 
Reichenbach, by letter mailed to bis address, as it appeared on the 
books of the association, and that William Reichenbach failed to 
pay such assessment on or before Monday, September 10th, his 
membership in the association became thereby forfeited, and the 
plaintiff cannot recover.” ‘The jury returned a verdict for the plain- 
tiff for $2,300, and from the judgment rendered thereon the defend- 
ant appealed to the St. Louis Court of Appeals. Pending the appeal 
in that court the assets of the defendant, under the insurance laws 
of the state, passed into the hands of the superintendent of the in- 
surance department, who was substituted as appellant therein, and 
the cause certified to this court, under the constitutional amendment. 
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On the undisputed facts in the case, as shown in the foregoing 
statement, the court committed error in refusing to instruct the 
jury to return a verdict for the defendant. There is no evidence in 
the case upon which this verdict can rest. There was no lack of 
evidence on the part of the defendant to make its defense of forfei- 
ture as complete and perfect as, in reason, such a defense could be 
made, by unimpeached and uncontradicted evidence. The verdict 
(in the teeth of the court’s instruction and the evidence) must have 
been the fruit of an unreasoning sympathy by the jury for the be- 
reaved widow, whose case was then before them, unmindful of the 
superior claims of other, similar unfortunates, who, by the due per- 
formance of the conditions of similar contracts, in law and in equity, 
have a better right to a fund which by this verdict would be taken 
from them, and given to the plaintiff, if it were permitted to stand. 
Such a verdict can be accounted for only on the ground of ignor- 
ance, partiality, prejudice, or passion, and, under the repeated rul- 
ings of this court, cannot be permitted to stand: Long vs. Moon, 
107 Mo. 334; Caruth vs. Richeson, 96 Mo. 186; Avery vs. Fitzgerald, 
94 Mo. 207; Garret vs. Greenwell, 92 Mo. 120; Spohn vs. Railroad 
Co., 87 Mo. 74; Whitsett vs. Ramson, 79 Mo. 258. “ When the evi- 
dence is of that character that the trial judge would have a plain 
duly to perform, in setting aside the vérdict as unsupported by the 
evidence, it is his duty and prerogative to interfere before submis- 
sion to the jury, and direct a verdict for the defendant:” Jackson 
vs. Hardin, 883 Mo. 175; Powell vs. Railroad Co., 76 Mo. 80. Con- 
ceding that the admission of the deceased that he had received 
notice of the assessment, as testified to by Deems, was incompetent 
evidence, (Nibl. Mut. Ben. Soc. § 377; Supreme Lodge vs. Schmidt, 
%8 Ind. 374; Insurance Co. vs. Applegate, 7 Ohio St., 292; Insur- 
ance Co. vs. Morris, 3 Lea, 101; Insurance Co. vs. Haney, 10 Kan. 
525; Lazensky vs. Supreme Lodge, 31 Fed. Rep. 592), yet, by the 
very terms of the contract, sufficient notice was shown when it was 
proven that a written or printed notice of the assessment, prepared 
in manner and form as required by the by-laws, was deposited in 
the post office, directed to the address of the deceased, as it ap- 
peared on the books of the society, as was done in this case. The 
suggestion that the officers of the association by whom these facts 
were proven were incompetent witnesses to prove them has nothing 
in it: Bates vs. Forcht, 89 Mo. 121; 1 Greenl. Ev. 416. They were 
competent witnesses, both at Common law, and under the statute, 
testifying for the defendant, on the question of notice, to facts pecul- 
iarly within their knowledge, arising in transactions not had with 
the deceased, and concerning which he could not have testified, if 
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living, in a case where, on the other side, a living plaintiff was the 
sole party to the cause of action at issue and on trial; and their 
evidence was of such a character as to leave no reasonable doubt 
that notice was properly given. It was the plain duty of the trial 
judge, in this case, to have directed a verdict for the defendant 
before submission to the jury, and having refused to do so, after- 
wards, when his attention was again called to the fact, by the motion 
for a new trial, that there was no evidence to sustain the verdict, 
the same ought to have been set aside, which, however, he refused 
to do, and for these errors the judgment must be reversed. 
All concur, except Barclay J., absent. 


SUPREME COURT OF SOUTH CAROLINA. 


STICKLEY 
vs. 


MOBILE INSURANCE CO.* 


A fire insurance company may make a parol contract of insurance. 


Where a parol contract of insurance was made by an agent authorized to 
take risks, it need not be shown affirmatively that he had authority to 
contract by parol. 

Where defendant in an action on a contract of insurance denies having in- 
sured plaintiffs property, and raises no issue as to the proofs of loss, it 
waives that question, and therefore error cannot be predicted on a charge 
which assumes that proof of loss was made. Mclver, J., dissenting. 


It is discretionary with the trial judge whether he will grant a motion for a 
new trial, and, where the motion is based on matters of fact, his discre- 
tion is not subject to review. 


The part of the complaint which sets out the contract of insurance 
between the parties is as follows: 

“(3) That on and before the 14th day of June, 1888, the plaintiff 
applied to Chas. J. Colcock, Jr., the duly-authorized agent of the 
defendants at Port Royal, in the county and state aforesaid, for in- 
surance against loss or damage by fire upon his dwelling house in 
the city of Port Royal, aforesaid, and his furniture contained in said 
dwelling house; and the defendants, by their said agent, on said 
14th day of June, 1888, agreed to become an insurer to said John 
Stickley on his said dwelling house and furniture for one year from 
the said day, for $1,000, of which sum $600 was to insure his dwell- 


*Decision rendered, Nov. 25, 1892, From Southeastern Reporter. 
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ing house, and the remaining $400 was to insure his furniture in 
said dwelling house, at a premium of one and one-half (14) per 
centum, amounting to $15; and that the said defendants would ex- 
ecute and deliver to the said John Stickley a policy of insurance in 
the usual form of policies issued by them, the said defendants, for 
the sum of $1,000, for the term of one year from said 14th day of 
June, 1888. (4) That the said John Stickley then and there paid to 
the defendants said premium, to wit, $15. (5) That it was then and 
there agreed between the said John Stickley and the said defend- 
ants that the said insurance should be binding on the part of the 
defendants for the term of one year from the time of the receipt of 
the said premium, June 14, 1888, for the sum of $1,000, of which 
sum $600 was on the dwelling house and $400 on the furniture in 
said house, all the property of the said John Stickley; and the said 
defendants then and there, in consideration of the premiums, prom- 
ised and agreed to and with the said John Stickley to execute and 
deliver to him in a reasonable and convenient time a policy in 
the usual form of their policies, insuring the said house for $600 
and the furniture therein for $400, against loss and damage by fire, 
the insurance to commence at the time of the receipt of the said 
premium and continue for said term of one year. (6) That the de- 
fendants, by a policy of insurance issued in their usual form, do 
promise and agree to make good unto the said assured, or to the 
executors, administrators, and assigns, all such immediate loss or 
damage, not exceeding in amount the sum or sums insured, as 
should happen by fire to the property insured, within the time for 
which the insurance was made; the loss or damage to be estimated 
according to the actual cash value of the property at the time of the 
loss, and to be paid in 60 days after due notice and proofs thereof 
should have been made by the assured and received at their office, 
and the loss should have been ascertained and proved in accordance 
with the terms and conditions annexed to the policy. And by one 
of the conditions usually annexed to such policy it is provided that 
all persons insured by the defendants and sustaining loss or dam- 
age by fire are forthwith to give notice thereof to the company, 
and as soon after as possible render a particular account of such 
loss, signed and sworn to by them, stating whether any and what 
other insurance has been made on the same property; also the act- 
ual cash value of the property and their interest therein ; and, 
among other things, in what general manner insured house was oc- 
cupied; when and how fire originated; and should produce a cer- 
tificate under the hand and seal of a magistrate or notary public 


nearest the place of the fire, (not concerned in the loss as creditor 
VOL, XXII.—49. 
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or otherwise, nor related to the assured), stating that he has exam- 
ined the circumstances attending the loss, knows the character and 
circumstances of the assured, and verily believes that the assured 
has without fraud sustained loss on the property insured to the 
amount such magistrate or notary public should certify. (7) That, 
after the insurance so made, and after the said promise to execute 
and deliver a policy in conformity thereto, and within the said term 
of one year for which the said John Stickley was so insured, to 
wit, on the 24th day of May, 1889, the said dwelling house was 
totally destroyed by fire, and the furniture therein was damaged 
and in part destroyed by said fire; and the said John Stickley 
thereby sustained loss and damage to a large amount, to wit, to the 
amount of over $1,000 on his said dwelling house, and more than 
$400 on his furniture in said house, which was worth more than 
$600. (8) That plaintiff did not have any other insurance on said 
property. (9) That the said John Stickley fulfilled all the condi- 
tions of said agreement and insurance on his part, and more than 
sixty days before the commencement of this action, to wit, on the 
28th day of May, 1889, gave due notice and proof of the loss, as 
aforesaid, to the defendants, and duly demanded payment of the 
sum of $1,000. (10) That defendants refused to pay the same, or 
any part thereof, and no part thereof has been paid.” 

‘The letter referred to in the complaint as having been written by 
plaintiff on May 28, 1889, is as follows:— 

Port Royal, S. C., May 28th, 1889. 
Messrs. E. W. SEIBELS & Co., Gen. Agents, Mobile Ins. Co. 

Gentlemen: On the 14th day of June, 1888, I insured my house and furniture, 
at Port Royal, in your company, through your agent, C. J. Colcock, Jr., for 
$1,000. That on Friday, May 24th, 1889, my house was burned down, and 
considerable of my furniture destroyed, amounting in value to $1,500. I 
would therefore be obliged if you will remit me a check for the amount of 
my insurance by $1,000; or, if you prefer to investigate my loss to satisfy 
yourself, you can do so, and you will find that my losses greatly exceed the 
amount of my insurance. An early reply will oblige, yours truly, 

Address: John Stickley, Port Royal, 8. C. JOHN STICKLEY. 

The charge of the lower court was as follows:— 

«This is an action brought by Mr. John Stickley against the Mo- 
bile Insurance Company. You will read the complaint over very 
carefully. That states the cause of action. The material points, or 
among the material issues raised in this case, are that on or before 
the 14th day of June, 1888, the plaintiff applied to Mr. Colcock, as 
an agent of the Mobile Insurance Company, to insure his dwelling 
house and the furniture therein. That Mr. Colcock, the agent of 
the company, agreed to insure the house in consideration of the 
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premium of $15 paid, for a period of 12 months from the 14th day of 
June, 1888, and that he would procure and deliver to the plaintiff 
a policy of insurance of the Mobile Insurance Company in the form 
usually issued by the company; and that it was further agreed that 
the insurance (that is, the risk of fire) was insured against from 
that day, the 14th day of June, 1888. Those are among the leading 
questions or issues presented in the complaint. The most of them 
are denied in the answer. It is a long complaint, and I can’t read 
it all over to vou. I don’t desire to. You heard it read, and you 
will consider these issues along with the others. 

“A policy of insurance is a contract entered into by the party 
who seeks to have his property insured and the insurance company, 
who agrees for and in consideration of certain payments we call a 
‘premium’ that they will insure his property against loss or damage 
by fire for the time or period mentioned in the policy of insurance. 
Now, insurance companies are corporations, and, like corporations, 
usually are composed of an aggregation of individuals called ‘stock- 
holders,’ who can’t get together, and they therefore elect officers, 
who are called ‘directors,’ ‘president,’ and so on; and agents are ap- 
pointed, and the corporation performs and carries on its business 
through the instrumentality of these agents. An agent represent- 
ing his principal has only the authority which the principal sees fit 
to give him. The agent’s right and authority to do any act, and to 
bind his principal, must be derived from that principal; otherwise 
the principal would be at the mercy of a man who is not his agent. 
A policy of insurance is a contract. Usually it is in writing, but 
there is no law, of which I am aware,—no statute of the legislature 
or rule of the common law,—which says that that contract of insur- 
ance must necessarily be in writing. To the contrary, the courts 
have held that an oral contract for insurance is good, and I charge 
you, therefore, that an oral contract of insurance, made out satis 
factorily by the evidence to your satisfaction, is a good contract. 
Now, who is an agent? One of the first questions in this case,—for 
it is admitted in the pleadings that the Mobile Insurance Company 
is an insurance company, and was doing business here in this city 
at that time —the first question, then, comes up, is, was Mr. Col- 
cock an agent of the company? That is admitted in the pleadings. 
Now, then, one who relies upon the act of an agent to bind the 
principal must first satisfy himself, that the agent has the authority 
to bind the principal, otherwise he acts at his peril. And the rea- 
son is too plain. Anybody could say they were the agents of the 
Mobile Insurance Company, and undertake to write policies of in- 
surance, while, as matter of fact, they are not. Well, the company 
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would not be bound. Then, again, if the company made the agent, 
the party who deals with him, as I have just stated, must satisfy 
himself that the agent had the authority to make the contract 
which he seeks to enforce. Now, then, if Mr. Coleock, as was ad- 
mitted here, was the agent so expressed in writing, did he have the 
authority to make the parol contract of insurance? Now, gentle- 
men, I charge you this as matter of law: In cases like this, that, if 
it is legal and right for agents to make a contract, the law says that 
when he makes that contract in a legal manner, and he has the au- 
thority to make that contract, that it is valid; and I have charged 
you that an oral contract to insure is a good contract. Now, the 
contract, if made, if you conclude that the contract was made as 
matter of fact, and that the property was destroyed, we come, then, 
to the other question, or some of the other issues that arise in the 
ease. The plaintiff having contracted, as he alleges, with Mr. Col- 
cock for a policy in the usual form adopted and issued by the com- 
pany, after the property was destroyed, the issue was raised, was 
proof of loss made, or notice and proof of loss made, according to 
the contract? Now, gentlemen, Iam going to relieve you of a 
good deal of trouble on that question. A written instrument is for 
the construction of the court. According to the contract, then, as 
alleged by the plaintiff, it was incumbent upon the plaintiff to make 
the due notice,—to give due notice and proof of his loss. The 
court constructed that the letter the latter part of May, 1889, was 
notice, in the absence of what was usually contained in these poli- 
cies of insurance issued by the defendant company as their particu- 
lar form. There was some proof there of the loss. Now, the 
defendant insurance company had a right to stand upon their con- 
tract, and require this proof of loss to be made, if they saw fit, or 
they might waive that proof. When they got the letter of the latter 
part of May, (the notice), the answer communicated, after certain 
other facts, that they referred the letter to the Mobile Company ; 
and the Mobile Company wrote back, it seems, and the agents then 
wrote, saying they denied all liability. Well, that denial was a 
waiver of all right to call for any further proof of loss and the 
plaintiff then and there, so far as the proof of loss was concerned, 
was relieved of the necessity of giving any further notice of loss, or 
proof of loss. 

“One of the next issues which arises is that, if the notice and 
proof of loss has been established, the company then has sixty days 
in which to pay, as counsel for the company aptly quoted, a prom- 
issory note,—‘Sixty days after date you promise to pay,’ and so on. 
You cannot bring acticn before the sixty days expire,—you have 
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not got a right to sue on it,—that is, before sixty days expire after 
notice of the loss. I have charged you in reference to that, that 
the plaintiff's letter of the latter part of May, 1889, did contain a 
notice of loss, and did contain some evidence of the proof of loss. 
Now, in answer to that notice, as I have already stated, the agent of 
the insurance company in Columbia wrote word back demanding 
specific proof of information as to certain facts and things that they 
wished to know about it, and then the letter was sent. I charge 
you then, that under that statement of the case, that the letter of 
the latter part of May was a notice of the loss, and that notice and 
the proof having been waived later on, in the letter of the 6th, I 
believe the moment they waived the proof, any additional proof of 
loss, or the right to demand it, or any liabilities, then the right 
began to run against the company to demand the payment; and if 
the suit was brought after the sixty days, then, in that regard, the 
plaintiff had the right to bring the suit; but, if he didn’t allow the 
sixty days, then he didn’t have any more right to sue on that policy 
of insurance than you would have to sue on a promissory note of 
sixty days, after three or four days, or a week before it is due. 

‘“ Defendant made certain requests: 

“First. ‘In order for plaintiff to recover on a parol contract of 
iusurance, he must prove affirmatively all of the terms of such con- 
tract, and must also prove affirmatively that the agent had such au- 
thority.” I have already charged you that substantially. That is 
good law, and I grant the request. A contract means the drawing 
together of the minds of people. It means the making of a bar- 
gain; and you, as jurors, are to pass upon the contract, must be put 
in possession of all of the contract, every part of the contract; and 
the burden is upon the plaintiff to establish by the preponderance 
of evidence to your satisfaction that he made the contract as alleged 
in the complaint; and I have already charged you that when he 
dealt with the agent of the company he assumed the risk that the 
agent had the authority to make the contract which he set up. 

“Second. ‘The declarations of an agent are not evidence of his 
authority.’ Well, that’s very good law, and this plaintiff dealt with 
Colcock at his peril, as to whether the alleged parol agreement was 
within the scope of his authority, and, if he had no such authority, 
the alleged agreement was void. That, gentlemen, is correct. (To 
Mr. Seibels): I notice you have struck out those words there, I no- 
ticed; and I charge that request as presented. The objectionable 
part is struck out. 

“Third. ‘The testimony is insufficient to show such authority.’ 
That I retuse to charge, because I have got no business to tell you 
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what is sufficient and what is not sufficient. I cannot pass upon the 
facts. 

“Fourth. ‘Even if the testimony is sufficient to establish such 
authority, the testimony is insufficient te prove such parol agree- 
ment.’ That I refuse, gentlemen. I cannot charge you what facts 
evidence proves, and what it does not. You are to draw your con- 
clusions from the testimony and not the court. 

“Fifth. ‘The agreement was for a policy of the company in the 
usual form, and the rights of the parties must be determined by the 
conditions of such a policy, though never issued.’ That, I charge 
you, is good law, because the plaintiff in his complaint alleges that 
the contract was for a policy issued in the usual form. 

“Sixth. ‘The letter of plaintiff in evidence, dated the 28th of 
May, was notice of loss, and not proof thereof, which was not sent 
by him until the 3d of June.’ The sixth paragraph I am going to 
refuse. The letter I have already passed upon; and the second let- 
ter containing the affidavit, and so on, was additional proof and 
notice, and didn’t deprive the letter of the 28th of May of whatever 
force and effect it had. 

“Seventh. ‘If such proof was not received until the 6th of June 
by any agent of the company, this suit was prematurely brought, 
for the reason that sixty days thereafter had not elapsed.’ I charge 
you that, and I charge you again that it had sixty days after the 
loss, before they could sue, in which they might pay or not. 

“ T don’t know as there is anything else which I can say in re- 
gard to this case. Mr. Talbird: Did I understand ‘your honor 
to say that the sixty days began to run after the company wrote 
them, denying all liability? The court: I say that is one of the 
questions I leave for the jury to settle upon. I charge them that 
the sixty days must run. That is one of the issues in the case; and, 
if the court passes upon that, he might as well pass upon all. The 
rule of evidence is that the plaintiff must prove his case by a pre- 
ponderance of the evidence. It is different from a criminal case, as 
I have charged you so frequently, that the state must prove its case 
beyond a reasonable doubt; but in a civil case (and this is a civil 
case) the plaintiff is only required to prove his case by a preponder- 
ance of evidence; and, if he fails to prove his case by preponderance 
of evidence, why, then, your verdict must be for the defendant. If 
proved to your satisfaction, it should be for the plaintiff. The 
counsel have agreed among themselves that these figures here are 
correct; that the policy, as charged in the complaint, was for the 
dwelling house and furniture. While relying upon parol agreement 
under the head of ‘ Furniture,’ they have agreed to strike out all 
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the other articles except furniture, which amounts to $308.25. The 
dwelling house was insured for $600. The two together would be 
$908.25. These figures are not binding. It is not an agreement 
that you can find the figures. It only means that if you find that 
the policy was adopted, and the contract of insurance was made, 
and insured this furniture, and it was burned, as I charged you, 
then that would be the value of this loss. The insurance company 
does not mean by saying that, that it is due that amount unless you 
prove it.” 


Joun T. Serpets, for Appellant. 
Tuos. Tarsrrp, for Respondent. 
Porr, J. 

This was an action tried before his honor Judge Aldrich, and a 
jury at the September, 1890, term of the Court of Common Pleas for 
Beaufort County, wherein a verdict was rendered for the plaintiff, 
and after judgment was entered thereon, an appeal was taken to 
this court. It may be remarked that this is an action to recover 
the amount of an insurance of the dwelling house and furniture, 
alleged to have been effected for the plaintiff by one Coleock as the 
agent of the defendant, the Mobile Insurance Company, beginning 
on the 14th day of June, 1888, and ending one year thereafter, for 
a cash premium paid by the plaintiff to said agent upon the agent’s 
assurance that the insurance began on that day, and that the com- 
pany would forward the policy in a few days by mail. The pre- 
mium paid was $15. The amount of insurance was $1,000, ($600 on 
house and $400 on furniture). The verdict. was for $908.25. No 
policy of insurance was ever received. The property was destroyed 
on the 24th of May, 1889. Notice of loss was forwarded by letter 
from plaintiff to defendant’s general agents at Columbia, S. C., on 
28th May, 1889. On 30th May, 1889, such agents replied, merely 
denying knowledge of such contract, and asking for dates, amount 
paid, to whom, whether receipt was given for premium, and asking 
copy of same, whether policy was delivered, its number, with writ- 
ten portion of the same including date of the same and expiration. 
It was proved that Coleock was appointed agent of the plaintiff, and 
authorized to take risks. This letter was replied to promptly by 
plaintiff, and an inventory of his loss included, which were received 
by the general agents at Columbia on June 5, 1889. All such 
papers being forwarded to the home office, such company denied 
“any liability for the loss, as they never insured the risk referred to.” 

The defendant requested the court to charge the jury: “ Third. 
The testimony is insufficient to show such an authority.” This 
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request the judge refused to charge, upon the ground, that he 
could not charge upon the facts. “Fourth. Even if the testi- 
mony is sufficient to establish such authority, the proof is insuffi- 
cient to prove such parol agreement.” This the circuit judge 
refused, as it would be a charge upon the facts. “Sixth. The let- 
ter of plaintiff, in evidence, dated the 28th of May, was notice of 
loss, and not proof thereof, which was not sent by him until the 3d 
of June.” This request was refused in these words: “The sixth 
request I am going to refuse. The letter I have already passed 
upon, and the second letter, containing the affidavit, and so on, was 
additional proof and notice, and didn’t deprive the letter of the 
28th of May of whatever force and effect it had.” 

The defendant submits the following grounds of appeal: ‘“(1) It 
is respectfully submitted that his honor, the presiding judge, erred 
in overruling the defendant’s objection to the plaintiff's testimony 
tending to show a parol contract of insurance. (2) It is respect- 
fully submitted that his honor, the presiding judge, erred in refus- 
ing defendant’s motion for a nonsuit, based on the grounds that the 
plaintiff had failed to show affirmatively either that the agent had 
authority to make the alleged parol contract of insurance or to issue 
a policy, or second, that such a contract, complete in all its terms, 
was made. (3) It is respectfully submitted that his honor, the pre- 
siding judge, erred in refusing defendant’s motion for a nonsuit, 
based on the ground that the plaintiff failed to prove that the proofs 
of loss were received by the company, as required by the policy, 
sixty days before the suit was instituted; the evidence being that 
said proof was sent by him in his letter of 3d of June, received by 
the former general agents of said company on the 5th, and acknowl- 
edged in their letter of 6th of June, and sent by them to the com- 
pany on the 6th of June; and erred in holding that by company’s 
refusal to pay in June the letter of 28th of May became sufficient 
proof of loss. (4) It is respectfully submitted that his honor, the 
presiding judge, erred in charging the jury that the letter of the 
latter part of May, 1889, was a proof of loss. (5) It is respectfully 
submitted that his honor, the presiding judge, erred in charging 
the jury that plaintiff could not sue ‘ before sixty days expired after 
notice of loss,’ whereas the sixty days run from the due receipt of 
the proof, and not from the notice of loss. (6) It is respectfully 
submitted that his honor, the presiding judge, incorrectly charged 
the jury that when the company waived the proof (by denying the 
liability) the sixty days then began to run, and the plaintiff must 
allow sixty days. He should have charged then that the plaintiff 
could not recover. (7) It is respectfully submitted that his honor, 





1893.} Stickley vs. Mobile Ins. Uo. 717 


the presiding judge, erred in refusing defendant’s third request to 
charge. (8) It is respectfully submitted that his honor, the presid- 
ing judge, erred in refusing defendant’s fourth request to charge. 
(9) It is respectfully submitted that his honor, the presiding judge, 
erred in refusing defendant’s sixth request to charge, and in charg- 
ing the jury that the second letter, containing the affidavit, was 
merely additional proof and notice. (10) It is respectfully submit- 
ted that his honor, the presiding judge, erred in adding to the 
seventh request, ‘And I charge you again that it had sixty days 
after the loss before they could sue in which they might pay or not.’ 
(11) It is respectfully submitted that his honor, the presiding judge, 
erred when, in answer to plaintiff’s attorney’s question, ‘Did I un- 
derstand your honor to say that the sixty days began to run after 
the company wrote them, denying all liability?’ He said: ‘I say 
that is one of the questions I leave to the jury to settle upon. I 
charge them that the sixty days must run. That is one of the is- 
sues in the case.’ (12) It is respectfully submitted that his honor, 
the presiding judge, erred in refusing defendant’s motion to set 
aside the verdict of the jury and for a new trial, and in making the 
order of the 18th of September, 1889, anil in every conclusion of 
law therein stated, especially that the receipt of the letter of 28th of 
May, 1889, by the former general agents was a receipt by the com- 
pany at its home office, as required by the condition of the policy.” 

We will first consider the first and second grounds of appeal, as 
they pertain to the same question. We will be obliged to hold that 
an insurance company can make a contract of insurance by parol, 
for which it will be bound. It is too late in the day, in view of the 
manifold forms by which-obligations of insyrance on property are 
firmly made by parol, to question the power of such companies to 
do so. That it may prove unwise is no argument against such a 
policy. These corporations are clothed by law with the right to 
effect insurance upon property, and, unless something in their or- 
ganic constitution, to wit, the charters that give them life, restrict 
such an exercise of contracting power, or some law of the land to 
the same effect, (and none of these things have been brought to our 
attention in this case), we will not deny such power. If, then, it 
was in the power of this company to effect insurance of property 
by parol contract, the presiding judge did not err in admitting testi- 
mony in relation thereto. 

Nor did he err in refusing a nonsuit because it was not shown 
affirmatively that the agent had such power. If the company had 
the power, its agents could do so. It acts alone through agencies. 
Of course, if there had been brought home to the plaintiff that the 





778 Supieme Court of South Carolina. [ Oct., 


company denied its agent such power, then he would have acted to 
the contrary at his peril. But there was no such testimony here. 
The judge did not err in refusing a nonsuit because a contract in 
all its parts was not proved. There was such a contract as bound 
the company, if the testimony was to be believed. We feel it in- 
cumbent upon us to make this proposition clear. We do not, as 
we before remarked, regard this policy of insurance companies in 
making contracts of insurance by parol as wise, nor do we mean to 
encourage such a practice. We express no opinion on that subject. 
What we mean to declare is, that an insurance company that has 
taken the money of its customer upon the promise of a policy that 
is never delivered cannot repudiate such an obligation by saying 
that the agent it appointed in writing, as in this case, with full 
power to represent such company in effecting policies in its name, 
did not have authority to perform such acts of insurance within the 
scope of his authority. We sympathize very heartily with the ex- 
pression of Mr. Justice Miller of the United States Supreme Court 
in the case of Insurance Co. vs. Wilkinson, 13 Wall, 235, when he 
said: ‘The powers of the agent are prima facie coextensive with 
the business intrusted to his care, and will not be narrowed by limit- 
ations not communicated to the persons with whom he deals. An 
insurance company, establishing a local agency, must be held re- 
sponsible to the parties with whom they transact business for the 
acts and declarations of the agent within the scope of his employ- 
ment, as if they proceeded from the principal.” These grounds of 
appeal are dismissed. 

We will next consider several grounds of appeal relating to the 
proof of loss required. The plaintiff voluntarily in his complaint 
stated that the usual policy issued by this company, and by which 
he conceived that he was to be governed, required ‘the loss or 
damage to be estimated according to the actual cash value of the 
property at the time of the loss, and to be paid in sixty days after 
due notice and proofs thereof should have been made by the as- 
sured and received at their office,” etc., and also to give notice 
promptly of loss by fire, etc. Now, unquestionably, the careful 
compliance with the mode of proof, including its attestation, could 
have been insisted upon by the insurance company. Its agent had 
a perfect right on the 30th of May, 1889, to have demanded this 
absolute compliance with all the conditions that the plaintiff admits 
were a part of his contract, and we apprehend the company at its 
home oftice, when the letter of its general agents that was written 
on the 30th of May, 1889, to the plaintiff was received at such home 
office, could have disavowed such action of its general agents, and 
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required strict compliance with these conditions. But neither did 
so. The general agents never asked for any careful proofs of loss. 
Their inquiries related solely to facts in the knowledge of plaintiff 
as to the contract of insurance; and the insurance company, from 
its home office, contented itself with a denial of all liability under 
the contract whatsoever. Its reply was virtually a declaration of 
war. Now, under these circumstances, was there not a waiver by 
the defendant company of any other proofs than those contained in 
the letter of 28th of May, received by them on the 30th of May? 
It makes no difference that the home office only received a sight of 
that letter between the 6th and 14th of June, for its general agents 
in this state saw the letter on the 30th of May; and, in the eye of 
the law, the defendant then saw it. Remembering that by the 
terms of the policy the assured was to give notice promptly, we 
think the letter of the 28th of May, telling of the fire that occurred 
on the 24th, was prompt enough. And, furthermore, we have con- 
cluded that, where some proof of loss is furnished, and the defend- 
ant company does not complain at the time of the receipt of such 
defective proof, but denies that there is any contract of insurance 
whatsoever between them, further proofs are waived: Taylor vs. 
Insurance Co., 9 How. 406. In the case cited proofs of loss were 
made long after the fire, but the company had denied all liability. 
The court held “that the denial of having entered into the agree- 
ment, and refusal to issue the policy, also set forth, are sufficient 
ground upon which to infer a waiver of the production of the pre- 
liminary proofs as a condition of liability:” Dial vs. Association, 29 
S. C. 560,88. E. Rep. 27. The principle underlying the whole 
matter is a question of fact as to a waiver by the insurance com- 
pany of the condition that proofs be rendered by the assured 
promptly, and consisting of certain alleged forms of proof. It will 
be admitted that the insurance company could directly agree to 
waive these forms; and it is equally as certain that the same result 
would follow a line of conduct by the insurance company which re- 
pudiated any connection with the assured in relation to a contract 
of insurance. Inasmuch, therefore, as the circuit judge has held 
that the contract here (and from this conclusion there is no appeal) 
required an interval of sixty days to elapse after the proof tendered 
30th of May, and as the action was not brought until the 5th of 
August, 1889, it follows that the circuit judge did not err in his 
charge to the jury in this respect. This declaration by us disposes 
of the 3d, 4th, 5th, 6th, 10th, and 12th grounds of appeal. 

We will now consider the 7th, 8th, and 9th grounds of appeal. 
By a reference to the text of these requests, it will be seen that the 
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appellant sought a charge of the circuit judge upon the facts. This 
he refused to do, and in his refusal he acted in obedience to the law 
of this commonwealth forbidding judges from charging juries upon 
questions of fact. These grounds of appeal are dismissed. 

Lastly, we will notice the alleged error of the circuit judge in re- 
fusing the motion of appellant to set aside the verdict of the jury, 
and to granta newtrial. After a careful consideration of the matters 
here referred to, we perceive no error. It was in the discretion of the 
circuit judge to grant a new trial. Where that discretion is based 
upon matters of fact, we are powerless. It is only when errors of law 
occur that this court can intervene to correct the order refusing the 
new trial. The appellant has failed to point out in his ground of 
appeal such errors of law. It must follow then, that we cannot do 
so. This ground of appeal is dismissed. It is the judgment of this 
court that the judgment of the circuit court be affirmed. 

McGowan, J., concurs. 

McIver, C. J., (dissenting.) 

It seems to me that the circuit judge erred in his instructions to 
the jury as to the effect of the letter of 28th of May, 1889. I do not 
think that such letter amounted to anything more than a mere 
‘notice of the loss, and cannot be regarded as any proof of loss what- 
ever. Now, as the contract, as set out by the plaintiff in his com- 
plaint, expressly provides that the amount due on the policy should 
be paid “in sixty days after due notice and proofs” of the loss 
“should have been made by the assured and received ” at the office 
of the company, the plaintiff clearly would have no right of action 
until the expiration of sixty days from the receipt of both notice 
and proofs of loss. While it may be true that a denial of liability 
would dispense with the necessity for furnishing proofs of loss, yet 
the “case” shows that such denial of liability was not made sixty 
days before the action was commenced. So that, if the denial of 
liability is to be regarded as a substitute for the proofs of loss, the 
right of action would not accrue until after the expiration of sixty 
days from such denial; and therefore, under this view, the action 
was prematurely commenced. Now, whether the defendant would 
be entitled to sixty days from the denial of liability before any action 
could be commenced against it is a question which does not seem to 
have been considered or passed upon by the circuit judge, and 
hence such question is not properly before this court. Indeed, the 
circuit judge seems to have conceded at least by implication, that 
the defendant was entitled to the sixty days from the denial of lia- 
bility; but as, in his opinion, the letter of the 28th of May did 
amount to some proof of loss, and as that letter was written and 
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received by the general agents of the company more than sixty 
days before the commencement of the action, the verdict of the 
jury was doubtless rested upon that view; in which I think the 
judge erred. That this was the view of the circuit judge is con- 
clusively shown by the following language, contained in his order 
refusing the motion for a new trial: ‘The question that gives most 
trouble to decide is [as to] whether sixty days elapsed after the 
service of proofs of loss before the bringing of this action. I 
think the company’s denial of liability was a waiver of further proof, 
and a waiver of any defects in any proofs served. This being so, 
the letter of 28th of May was proof. Now, this letter was received 
by Seibels & Son, general agents of the defendants on the 30th of 
May. I regard that as a receipt by the company, and that the sixty 
days then began to run.” I cannot, therefore, concur in the con- 
clusion reached by the majority of the court. 

For a proper understanding of the case, I would suggest to the 
reporter to embrace in his report of the case so much of the com- 
plaint as sets forth the terms of the contract, the judge’s charge, and 
acopy of the letter of 28th of May, 1889. 


SUPREME COURT OF MISSOURI. 


DIVISION No. 2. 


McCULLOUGH Er AL. 
v8. 


PHCENIX INS. CO., oF HartTFoRD.* 


A delivery of proofs of loss to the party who countersigned the policy as agent, 
in the absence of any evidence that his agency had been revoked, was a 
delivery to the company, and where such proofs were made out by the 
agent and received by him without objection, the company is estopped 
from claiming they were not in proper form. 

Under an allegation that all the policy conditions have been complied with, 
evidence of waiver of proofs of loss is admissible as evidence of 
performance. 

Where the appraiser for the defendant refused, without excuse, to agree upon 
any umpire within a reasonable distance, and insisted on nominating 
umpires 200 miles away who were unknown to plaintiff’s appraiser, and 
his actions were virtually a refusal to make the appraisement, the failure 
to complete such appraisal according to the policy stipulation was no 
defense to an action. 


* Decision rendered, Jan. 31, 1893. 
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CampBeLt & Ryan, for Appellant. 
A. J. Hernpon and Drarren & Wit.iams, for Respondents. 


Burgess, J. 

Suit on a policy of insurance. Defendant insured plaintiffs from 
noon on the 20th of August, 1889, to noon on the 20th of August, 
1890, to the amount of $2,500, against loss or damage by fire to a 
dwelling house belonging to them in Howard County, Mo. The 
building was destroyed by fire on the 31st day of January, 1890. 
The petition alleges that all the terms and conditions of the policy 
were complied with. The defense is bottomed on an alleged fail- 
ure to comply with the conditions of the policy which required 
«proof of loss,” and also with another provision with reference to 
the appraisement of the amount of the loss or damage. The policy 
contained the usual requirement that the assured, in case of a fire, 
should give immediate notice, and render a particular account of 
the loss, signed and sworn to; and also that the defendant company 
might examine the books of account and vouchers of the assured, 
make extracts from the same, and, if required, that the assured 
should submit to one or more examinations under oath, and sign 
same when reduced to writing; and until 60 days after the proofs, 
examinations, and certificates should be rendered, when an apprais- 
al was required, the loss should not become payable. The provision 
of the policy in reference to an appraisement is as follows:— 

If differences of opinion arise between the parties hereto as to the amount 
of loss or damage, that question shall be referred to two disinterested men, 
each party to select one (and, in case of disagreement, they to select a third), 
who shall ascertain, estimate and appraise the loss or damage; and the award 
of any two in writing shall be binding upon the parties hereto as to the amount 
of such loss or damage, and each party shall pay one-half the expense of ref- 
erence. When personal property is damaged, the assured shall put it in the 
best order possible, and make an inventory thereof, naming the quality and 
cost of each article and the amount claimed on each, and upon each article the 
damage shall be separately appraised in the manner above provided. Detailed 
reports of the appraisers, in writing, under oath, shall form a part of the 
proofs hereby required. Any fraud or attempt at fraud or false swearing on 
the part of the assured shall cause a foreiture of all claim under this policy. 

The case was tried before the court sitting as a jury, who found 
for plaintiffs in the sum of $2,992.50. No instructions were asked 
by plaintiffs. After filing the usual motion for new trial, and its 
being overruled, the case was appealed. 

The provision in the policy pleaded in the answer asto proof of loss 
constituted a warranty—a condition precedent; and plaintiff could 
not recover on the policy forthe loss sustained unless the conditions 
were first complied with or waived by defendant, or it is estopped 
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from denying that the proofs were furnished: Noonan vs. Insur- 
ance Co.,z1 Mo.,81; Erwin vs.Insurance Co., 24 Mo. App., 145; Leigh 
vs. Insurance Co., 37 Mo. App., 542; Johnson vs Insurance Co., 112 
Mass., 49; O’Brien vs. Insurance Co., 63 N. Y., 108; Insurance Co. 
vs. Updegraff, 40 Pa. St., 311. There is no provision in the policy 
as to where the proofs of loss should be delivered, or to whom. 
Defendant’s counsel contend that the defendant had no agent in 
Howard County to whom the proofs could have been delivered, and 
that they were never delivered at the general office of defendant. 
The policy was countersigned by J. J. Elkin, agent, and was dated 
at Fayette, Mo., on the 20th day of August, 1889. Plaintiff George 
McCullough testified in his examination in chief that he did make 
out the proofs of loss, as provided for by the policy, and that he 
delivered them to Spotts & Elkin, agents of defendants, but that he 
did not know which one. On his cross examination, plaintiff was 
asked the following questions: ‘“ At what date did you make and 
deliver to Spotts & Elkin, at Fayette, Missouri, proof of loss by 
tire, under your policy? Answer. I don’t know. I remember of 
signing a document for that purpose in the Davis Bank, at Fayette, 
Missouri. Exact date not known. Question. Who filied out that 
blank which you say you signed and delivered to Spotts & Elkin? 
A. If I'remember correctly, Elkin filled it out.” Elkin was at the 
time of issuing the policy the agent of defendant, as shown by the 
indorsement on it; and, as there was no evidence to show to the 
contrary, and that, if his agency had ever in fact ever been revoked, 
it was brought to the knowledge of plaintiff, then the delivery to 
him was delivery to the appellant: Franklin vs. Insurance Co., 42 
Mo., 456; Moore vs. Insurance Co., 56 Mo., 343; 2 Wood Ins. (2d 
Ed.), § 439, p. 936. Plaintiff further stated that Elkin wrote to 
him that there would have to be papers made out before the loss 
could be adjusted; that the letter was destroyed; that he made ap- 
plication to the local agent for the purpose of filing proof of loss, 
and there were papers made out afterwards considered to be proofs 
of loss, signed and delivered to the agent, and that he made no ob- 
jections whatever thereto. On the 20th day of March, 1890, plaintiff 
George T. McCullough met, in Fayette, W. C. Butterfield, the adjust- 
ing agent of defendant, when he stated to plaintiff that he was not 
ready to settle the loss without having the property appraised. He 
made no objection to settling on the ground that the proofs of loss 
had not been furnished. It was then that plaintiff entered into the 
agreement with Buttertield, us the agent of defendant, to have the 
property appraised. It seems impossible that Butterfield should 
not have known at this time that the proofs of loss had been made 








784 Supreme Court of Missouri. [ Oct., 











out and left with the agent Elkin. It does not appear that he had 
learned of the loss in any other way or from any other source, and 
the conclusion that he learned it from Elkin is irresistible. He was 
not made a witness, and there is nothing to rebut this conclusion. 
Not only this, but it is manifest that plaintiff in his testimony,when 
speaking of the agent of defendant, had reference all the time to 
Elkin, with whom the business, from its inception, had been trans- 
acted; and we cannot say that there was not sufficient evidence to 
justify the court in refusing the first instructions asked by defend- 
ant in the nature of a demurrer to the evidence. If Elkin was the 
agent of defendant, this evidence was admissible. While it is true 
that one person cannot make himself the agent of another by his 
bare statements that he is the agent, there was undisputed evidence 
in this case that Elkin was at the time of issuing the policy defend- 
ant’s agent, and the presumption is that he continued to be such 
until the contrary was shown; and no evidence of that character 
was offered: Mechem, Ag., § 224. The conversations, therefore, 
that plaintiff had with him in regard to the proofs of loss and the 
adjustment of the loss were properly admitted in evidence. The 
proofs of loss were never objected to by defendant’s agent, to whom 
they were not only delivered, but made out on one of its blanks by 
him; and defendant cannot now be heard to say that they were not 
in proper form: Franklin vs. Insurance Co., 42 Mo., 456; Sims vs. 
Insurance Co., 47 Mo., 54; Hincken vs. Insurance Co., 50 N. Y., 657. 

The objections by defendant to the admission of the statements 
and acts of Spotts were well taken, and should have been sustained. 
There was no evidence whatever that he was ever at any time the 
agent of defendant, and his bare statements to that effect could not 
make him such; something more was required. In order to have 
made his statements admissible against defendant, it should have 
been shown that he had been appointed its agent, acted in that 
capacity in this matter with its knowledge and consent, or that it 
ratified or approved his acts after it had learned that he had been 
acting as its agent. This case, however, was tried before the court 
without the aid of a jury, and the same rigid rules in regard to the 
admission and exclusion of evidence ought not to be enforced as if 
the case had been tried before a jury, for it is not to be presumed 
that the court would, in its deliberation and judgment, have been 
influenced by evidence of this character, while a jury might have 
been misled thereby. It is not conceived how the admission of 
these statements of Spotts and of his acts could possibly have had 
any effect on the result of this case, and the judgment ought not to 
be reversed because of this improper admission in evidence. 
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Defendant’s counsel insist that proof of the waiver of the proofs 
of loss was inadmissible under the pleadings, for the reason that it 
was not pleaded, and they cite a great many authorities, including 
adjudications of this court and elsewhere, to the effect that in cases 
of waiver for breaches of contract the waiver should be pleaded. 
This is unquestionably the rule, even in this state, in regard to all 
kinds of actions except on policies of insurance, as the case at bar. 
It has been uniformly held by this court that under the allegations 
in the petition that all of the conditions of the policy had been com- 
plied with, proof of waiver is permissible, and is proof of perform- 
ance, within the meaning of the conditions of the policy: Insurance 
Co. vs. Kyle, 11 Mo., 278; Russell vs. Insurance Co., 55 Mo., 585; 
Okey vs. Insurance Co., 29 Mo. App,, 105; Travis vs. Insurance Co., 
32 Mo. App., 198; Maddox vs. Insurance Co., 39 Mo. App., 198; Roy 
vs. Boteler, 40 Mo. App., 213. The case was tried by the court on 
the theory that the proofs of loss must have been furnished accord- 
ing to the terms of the policy, as is manifest from the declaration 
of law given at the request of defendant, to the effect that, although 
the court might believe that the loss was total, plaintiffs were never- 
theless required to furnish the proofs of loss. The court, by its 
finding and judgment, evidertly came to the conclusion that the 
proofs of loss had been furnished according to the provisions of the 
policy, and we cannot say that the finding and judgment are wholly 
unsupported by the evidence. 

Taking the view of the case that we do, as herein expressed, it 
becomes unnecessary to pass upon the question as to whether the 
agreement to submit to appraisers the value of the property was a 
waiver of the proofs of loss or not, as it is a matter of no conse- 
quence, and that question will only be considered in determining 
the question as to whether or not the suit was prematurely insti- 
tuted. The policy does not provide that tke report of the apprais- 
ers shall be made a part of the proofs of loss; that clause only 
applying to personal property. The policy contains this further 
provision: “If differences of opinion arise between the parties here- 
to as to the amount of loss or damage, that question shall be re- 
ferred to two disinterested men, each party to select one (and, in 
case of disagreement, they to select a third), who shall ascertain, 
estimate, and appraise the loss or damage; and the award of any 
two in writing shall be binding on the parties hereto as to the 
amount of such loss or damage, and each party shall pay one-half 
the expense of the reference.” The answer alleges, and the proof 
shows, that there was a difference of opinion as to the amount of the 


loss, and on the 24th day of March, 1890, the parties agreed in 
Vor. XXII.—50. 
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writing to submit the matter to two men, one to be selected by 
either party, and, if they could not agree, they were to select the 
third, whose report in writing should be binding. The policy also 
provides that no suit shall be brought until after the expiration of 
60 days after the report was made. Plaintiff selected one Joseph 
McGraw, and the defendant Samuel R. White. The appraisers 
could not agree as to the value of the property destroyed, or the 
amount of damages sustained, nor could they agree on the third 
man. McGraw then suggested the names of four or five persons, 
some of whom resided in the county, some at Boonville, and some 
at other points not far distant. White would not agree to either of 
them, and suggested the names of some others, living in St. Joseph, 
Kansas City, and St. Louis, at least 200 miles distant from where 
the fire occurred. McGraw would not agree to any of the persons 
suggested by White. White then left for Louisville, Ky., and did 
not return again. McGraw’s objection to the persons suggested by 
White was because of the remoteness at which they resided from 
the place of the fire, and their want of knowledge of the value of the 
property in that locality; but White would not agree to any other 
person. His testimony was not taken in this case, nor is there any 
excuse offered for his refusal to accept some one of the persons as 
umpire that were suggested by McGraw. His course, under the 
circumstances, to say the least of it, is not to be commended, was 
unreasonable, unjust, and tantamount to a refusal to proceed with 
the appraisement. Justice and fair dealing did not require the 
plaintiffs to wait longer than they did before instituting their suit: 
Bishop vs. Insurance Co., 130 N. Y., 488; Uhrig vs. Insurance Co., 
101 N. Y., 362. 

There is no pretense that the loss was not an honest one. It was 
total, and the evidence clearly shows that the property burned was 
worth a much larger sum than that for which it was insured; and it 
appears that the defense is more technical than real. The granting 
or refusing a new trial rests peculiarly within the discretion of the 
court, and unless it is manifest that it has abused its discretion, or 
that injustice has been done, its ruling will not be interfered with: 
Bank vs. Armstrong, 92 Mo., 265; McKay vs. Underwood, 47 Mo., 
187; McDonough vs. Nicholson, 46 Mo., 35; Eidemiller vs. Krump, 
61 Mo., 342. The judgment was in excess of what the respondents 
were entitled to recover, but, as they have entered a remittur in this 
court for the excess, the judgment will be affirmed. 

All of this division concur. 





Seymour vs. Chicago Guaranty Fund Life Co. 


SUPREME COURT OF MINNESOTA. 


SEYMOUR 
vs. 
CHICAGO GUARANTY FUND LIFE CO.* 


Where by an agreement between two companies a policyholder in one, upon 
surrender of his policy, receives a policy in the other based on the original 
application, and which, by its terms, entitles him to all the “rights, 
privileges, and protections which he would have had, had he taken out a 
policy from the first party in the first instance,” such substituted policy 
will be treated as if bearing the date of the original, and a provision re- 
garding death prior to the first anniversary of the date will be construed 
to refer to the date of the original policy. 


Exier & Hao, for Appellant. 
Otis & Goprrey, for Respondent. 
GinFILian, C. J. 

As the defendant’s articles of incorporation provide that certifi- 
cates (of insurance) will be issued only to persons who are above 
the age of 18 years and not above the age of 60 years, and that no 
person shall become a member of the corporation who is under 18 
or over 60 years of age, the contract of insurance with George M. 
Seymour, who, when the certificate was issued to him was over 60 
years of age, and the agreement of the defendant with the North- 
western Guaranty Life Insurance Company by which the former 
agreed to substitute its certificates of insurance for those surren- 
dered to it by the holder of like certificates of the latter, so far as it 
assumed to bind defendant to make the substitution as to persons 
who at the time of the substitution should be over the age of 60, and 
all certificates substituted in such cases, were outside of the purposes 
for which defendant was incorporated. They were ultra vires. 
But there are few rules better settled or more strongly supported 
by authorities, with fewer exceptions, in this country, than that 
when a contract by a private corporation, which is otherwise un- 
objectionable, has been performed on one side, the party which has 
received and retained the benefits of such performance shall not be 
permitted to evade performance on the ground that the contract 
was in excess of the purpose for which the corporation was created. 
The rule may not be strictly logical, but it prevents a great deal of 
injustice. The decisions are found referred to in the following text 
books: Mor. Priv. Corp. (1st Ed.), § 100; Beach Priv. Corp., §§ 422- 
425; Field Priv. Corp., §§ 263-266; Spelling Priv. Corp., § 766. 


* Decision rendered, July 13, 1893. 
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Seymour had fully performed the contract on his part, and the de- 
fendant received and appropriated the benefit thereof, and it must 
accordingly perform on its part. And this brings the case to the 
question of how much plaintiff is entitled to recover. The amount 
of the insurance was on the face of the certificate—$5,000. But the 
articles of incorporation provided for the creation of a reserve fund, 
by deducting from the face of any policy 25 per cent if the member 
should die within the first year from its date, 20 per cent if within 
the second year, 15 per cent if within the third, 10 per cent if with- 
in the fourth, and 5 per cent if within the fifth. The policy to Sey- 
mour contained this provision: “If this policy be terminated by 
death on or before the first anniversary of the date hereof,” and 
then stating the percentage to be deducted in case of death within 
the several years, respectively, according to the articles of incorpo- 
ration. The policy was dated December 19, 1891, and Seymour 
died April 11, 1892, so that by the terms of the policy, standing 
alone, there was to be deducted for the reserve fund 25 per cent of 
its face, to wit, $1,250. The policy, however, contained this clause:— 

This certificate is issued and accepted in lieu of the certificate issued to the 
assured within named by the Northwestern Guaranty Life Insurance Com- 
pany, of St. Paul, Minn., and in consideration thereof the certificate issued 
by said Northwestern Guaranty Life Insurance Company is hereby surren- 
dered, and the application, statements, and representations made therein by 
the within named assured to said Northwestern Guaranty Life Insurance Com- 
pany for such insurance shall apply to and become a part of this policy, and 
are warranted by the asssured within named to be true. 

This recital makes it proper, in construing the policy, to inquire 
into its origin and the nature of the transaction in which it was is- 
sued. It appears that the substitution of policies was pursuant to 
a contract between this defendant, party of the first part, and the 
Northwestern Company, party of the second part, which provided 
for the defendant taking up and continuing the insurance by the 
Northwestern Company, which was agreed to be effected by each 
holder of a policy in the Northwestern surrendering it to defendant 
and the defendant issuing in lieu thereof its policy for the same 
amount, based on the original application to the Northwestern, and 
the contract contained this covenant on the part of defendant:— 

And further agree that the holder of such substituted policy, who shall 
comply with the terms and conditions thereof, shall be entitled to all the con- 
tracts, rights, privileges, and protections that such holder would have had 
had he taken out a policy from the first party in the first instance. 

This we construe to mean, in brief, that, so far as might affect any 
rights under it, the substituted policy should be deemed to have 
been issued at the date of the surrendered policy of the Northwest- 





1893. ] Church of St. George vs. Sun Fire Office Uo. 789 


ern; that is, each policy taken in substitution should stand and be 
construed as though issued and dated at the date of the surren- 
dered policy. The policy to Seymour was issued to carry out, so 
far as he was concerned, that agreement, and to determine the ef- 
fect of the policy and the rights of the assured under it, it may be 
read in connection with the contract pursuant to which it was issued. 
It is to be presumed that the parties intended the policy to be con- 
strued (if possible) consistently with the contract; and as this was 
not, and does not purport to be, an original insurance, but rather 
the continuation of insurance effected by a previous policy, there is 
no difficulty in construing the words “and if this policy shall be 
terminated by death before the first anniversary of the date here- 
of” to refer, not to the date of the substitution, but of the policy of 
which this isa continuation. So construing it preserves to the holder 
the rights assured to him by the contract between the two compa- 
nies, to preserve which this policy was substituted for the other. 
To construe it alone and by the letter, these rights would be de- 
feated. Seymour’s policy in the Northwestern was issued and dated 
July 27, 1888, so that by the terms of the contract between the two _ 
companies and of this policy, if it is to be deemed as issued of the 
date of the original policy, there could be deducted but 10 per cent 
of the face of the policy. Order affirmed. 


SUPREME COURT OF MINNESOTA. 


CHURCH OF ST. GEORGE orf GLENCOE 


vs. 
SUN FIRE OFFICE CO. or Lonpon.* 


The policy of insurance here sued on contained a condition that it should be 
void if the assured (plaintiff) should procure other insurance on the prop- 
erty. After the issuing of this policy the plaintiff mortgaged the premi- 
ses to secure a loan then made, and covenanted in the mortgage to cause 
the property to be insured, and that the policy should be made payable 
to and delivered to the mortgagee. The mortgagee was also thereby au- 
thorized to procure insurance at plaintifi’s expense in case of the default 
of the latter so to do. Before the delivery of the mortgage the mortgagee 
procured such insurance (assumed to cover its interest of the owner) 
without the knowledge or authority of the plaintiff, and after the delivery 
of the mortgage the mortgagee by mail informed the plaintiff merely that 
he had procured insurance at the expense of the latter, withholding the 
cost of it from the money loaned. The plaintiff was not informed and 
did not inquire whether the insurance covered its interest as owner or 





* Decision rendered, July 14, 1893. Syllabus by the Court. 
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only the interest of the mortgagee, which would not constitute a breach 
of the policy in suit. Held, (1) that the plaintiff is not to be deemed to 
have procured the additional insurance; (2) that the circumstances did 
not justify the conclusion that by acquiescence or ratification the plaintiff 
had consented to or adopted the insurance as one covering its interest as 
owner, the plaintiff having no knowledge that such was the nature of the 
insurance, and owing no duty to this defendant to inquire as to the 
terms of the contract made between other parties. 


Lusk, Bunn & Haptey and F. C. Srevens, (Emanuel Cohen, of 
counsel), for Appellant. 
C. D. & Tuos. D. O’Brien, for Respondent. 


Dicxiyson, J. 

This is an action upon a policy of fire insurance, by which, in 
August, 1891, the defendant insured the church of the plaintiff for 
one year, in the sum of $5,000. The building was burned in March, 
1892. ‘The defense is that the conditions of the policy respecting 
other insurance were violated. The policy, in the form prescribed 
under the laws of this state, contained this provision: ‘This entire 
policy, unless otherwise provided by agreements indorsed hereon or 
added hereto, shall be void if the assured now has or shall hereafter 
make or procure any otuer contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy.” Cer- 
tain other insurance was expressly authorized, and was procured by 
the plaintiff. Afterwards, in February, 1892, the plaintiff negotiated 
a loan of $5,000, to be secured by mortgage on this property, from 
one Barrett, residing in the state of New York. The business was 
conducted on the part of Barrett by Messrs. Cochran & Walsh, of 
St. Paul, in this state; and their communications with the plaintiff, 
so far as they are important, were through the mail. The mortgage 
was acknowledged on the 16th of February, recorded in McLeod 
county on the 19th, and not until the latter date, at least, is it to be 
regarded as having taken effect as by delivery. The mortgage con- 
tained covenants to the effect that the mortgagor would, until the 
debt should be paid, cause the building to be, and keep the same, 
insured against loss by fire in at least the sum of $5,000, by policy 
or policies of insurance in some insurance company or companies 
approved by the mortgagee; all policies of insurance thereon to be 
made payable in case of loss to, and be deposited with the mortga- 
gee; and that, if the mortgagor should fail so to do, the mortgagee 
might, without notice, effect such insurance, and the money paid 
therefor should become a part of the mortgage debt. As we have 
said, this mortgage does not appear to have taken effect by delivery 
before February 19th. But on the 17th of that month, Cochran & 
Walsh, the agents of the mortgagee, procured two policies of insur- 
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ance to be issued, one by the Atlas Insurance Company, and the 
other by the Orient Insurance Company, each for the sum of $5,000, 
in terms insuring the plaintiff, in respect to this property, for the 
period of five years. Attached to those policies, respectively, and 
forming parts thereof, were clauses providing that the loss or dam- 
age, if any, should be payable to Barrett, as mortgagee, as his inter- 
est might appear. There was a mortgage subrogation clause, the 
particular provisions and effect of which we do not deem it necesary 
to consider. Cochran & Walsh paid $150, the premiums for such 
insurance, and withheld the sum from the amount loaned by Bar- 
rett to the plaintiff. In procuring such insurance they acted as 
agents for Barrett, and they received and always retained the poli- 
cies for him. On the 26th of February, Cochran & Walsh, who 
had then received the mortgage already recorded, wrote to the rep- 
resentative of the plaintiff, inclosing a statement of various charges 
against the plaintiff on account of matters connected with the mak- 
ing of the loan, among which was the item, “Amount paid Weed & 
Lawrence for insurance, $150.” The letter referred to this state- 
ment as “showing payment of insurance bill.” In this letter was 
inclosed, also a check for the remainder of the $5,000 loaned, after 
deducting the charges there stated. This communication was re- 
ceived by the plaintiff. No response appears to have been made. 
In no other way was any notice given to the plaintiff that the mort- 
gagee, or his agents, had effected the insurance in the Atlas and 
Orient Companies; and the plaintiff does not appear to have been 
informed as ‘to the terms or form of such insurance. The court 
directed a verdict for the plaintiff. On this appeal by the defend- 
ant from the judgment the case is presented by a bill of exceptions 
from which we have drawn the foregoing statement of facts. 

We will assume in favor of appellant, (without deciding as to the 
effect of the subrogation clause), that the policies of the Atlas & 
Orient Companies should be construed as insuring not merely the 
interest of the mortgagee, but also that of the plaintiff as the owner; 
so that, if the latter is to be deemed to have procured, or to have 
accepted the benefit of such insurance, it would violate the above 
recited condition of the policy in suit, and hence avoid the same. 
Such, however, would not be the effect of any contract of insurance 
which might have been procured by the mortgagee insuring only 
his own distinct and separate interest as mortgagee, so that payment 
to him under the policy would not have the effect to extinguish the 
mortgage debt, but only to subrogate the insurance company to his 
rights as creditor of the plaintiff: Carpenter vs. Insurance Co., 16 
Pet. 495, 501; Insurance Co. vs. Tyler, 16 Wend, 385, 399; Guest vs. 
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Insurance Co., 66 Mich. 98; Carpenter vs. Insurance Co., 61 Mich. 
635; Fox vs. Insurance Co., 52 Me. 333. 

We come then, to consider whether the plaintiff can be deemed 
to have procured the additional insurance, covering its interest as 
owner, within the meaning of the condition in the policy in suit. 
Without further comment upon the facts above stated, it is to be 
said that the plaintiff did not itself procure such insurance, nor when 
Cochran & Walsh procured it, had the plaintiff authorized them to 
do so. Without any breach of obligation on the part of the plaintiff 
to procure insurance, and even before the delivery of the mortgage 
creating such an obligation, the insurance had been procured by 
the agents of the mortgagee, without the previous knowledge or 
consent of the plaintiff. Hence, when that insurance was effected, 
it could not be said to have been procured by the plaintiff. Its 
action, consent, or authority were not involved in the transaction, 
But subsequent ratification would huve had the same effect as prior 
authority. The purpose of the condition in the policy in suit was to 
limit the amount of insurance, so that the plaintiff should continue 
to have an interest in the preservation of the property: Funke vs. 
Association, 29 Minn. 347, 352. Such being the purpose, it could 
make no substantial difference whether the plaintiff should directly 
procure other insurance, or should ratify and adopt for its own bene- 
fit, the action of another person who should have procured insurance 
in its name, and in terms beneficial to it. But we think the case falls 
short of showing any such ratification as would have justified the 
inference that the plaintiff had consented to additional insurance of 
its interest in the property as owner. It is to be conceded that the 
plaintiff, when informed by the letter of the agents of the mortgagee 
that they had effected an insurance, must have understood that they 
had done this for the protection of their principal, the mortgagee; 
and the failure of the plaintiff to express any dissent may have justi- 
fied the inference that it consented to such an insurance—that is, an 
insurance for the benefit of the mortgagee. But the inference that 
the plaintiff consented to or adopted or ratified the additional insur- 
ance as one covering its interest as owner, with the legal effect of 
avoiding the insurance which it had previously procured for its own 
benefit, is not justified, unless at least the plaintiff either knew that 
such was the nature of the insurance, or had such notice of the fact 
that by reason of some duty towards this defendant it was required 
to make inquiry concerning it. As we have said, the plaintiff did 
not know the fact; and although it might have had reason to sup- 
pose it possible, or even if probable, that the insurance effected for 
the benefit of the mortgagee might be in such form as to also inure 
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to the benefit of the plaintiff, yet the plaintiff was under no obliga- 
tion or duty, as respects this defendant to make inquiry respecting 
that matter. The insurance had been procured from other compan- 
ies; not by the plaintiff, nor by its authority, but by a third party: 
The mere failure of the plaintiff under the circumstances, to repudi- 
ate the action of Cochran & Walsh, acting as agents for, and for the 
benefit of another person, the mortgagee, would not amount to an 
acceptance of the contract so far as it might constitute an insurance 
of its interest. If the plaintiff was willing to pay for the insurance 
for the benefit of the mortgagee, as in fact it agreed to do, its relations 
to the mortgagee, did not require it to make inquiry as to the form 
of the policies. It was enough that the mortgagee who had taken 
them out was satisfied with them. Nor did the circumstances make 
it the duty of the plaintiff towards this defendant, a stranger to 
those contracts, to inquire and see to it that the subsequent insur- 
ance was not in such a form that, if the plaintiff should consent to 
or ratify the same, it (plaintiff) might claim some benefit therefrom. 
It is enough that the plaintiff neither procured such an insurance, 
nor authorized it, nor knew that it had been procured; nor even 
sought or contemplated, so far as appears, any benefit to itself there- 
from. The burden of proving ratification was on the defendant, 
and we think that the case falls short of showing it. Hence, we 
conclude that the case did not show any violation of the condition 
upon which the defense rests, and that the court was right in direct- 
ing a verdict for the plaintiff. Judgment affirmed. 

Vanderburgh, J., did not sit, being absent by reason of sickness. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


DUNHAM ET AL. 
us. 


MORSE. * 


The applicant desiring immediate life insurance, gave to the agent a note for 
the premium, and took a receipt reciting the payment of the first pre- 
mium, and that assurance was to be from date of receipt; provided ap- 
plication be accepted, and that receipt was subject to conditions on the 
back, one of which was that it was not valid unless premium be actually 
paid in cash. The agent was not authorized to take notes, but in good 
faith he charged himself and credited the company with the premium‘on 


*Decision rendered, Jan. 17, 1893. 
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his books. He was also authorized to keep money for the company in 
his private bank account and send checks for his balances. 


Held, That the agent had no authority to waive the condition on the back 
of the receipt, and the note was without consideration. 


Held, That authority to keep the company’s money in bank was not authority 
to the agent to treat a credit on his books as a cash payment, and his 
action in giving such credit was not authorized by the company. 


The facts sufficiently appear in the Syllabus. 


Jackson, Stave & Borven, for Plaintiffs. 
H. M. Kyowtrton, & T. F. Desmonn, for Defendant. 


Know ton, J. 

The only question in this case is whether the note declared on 
was given without consideration. The testimony shows that the 
only purpose of the defendant in giving it was to obtain insurance 
at once, instead of waiting for the action of the insurance company 
on his application. Ifa contract of insurance binding on the com- 
pany was given him, the note is good; otherwise it is not. The con- 
tract which was signed and delivered by the agent purported to 
give such insurance, but it was expressed to be subject to certain 
conditions printed on the back, 6ne of which was that the contract 
was not valid unless the premium was “actually paid in cash.” 
There was nothing to show that the agent had authority to alter the 
contract iu this respect, and it was one of the conditions referred to 
that none but certain designated officers of the company had such 
authority: See Kyte vs. Assurance Co., 144 Mass. 43. If this pre- 
mium was not paid in cash, the contract of insurance was not bind- 
ing on the company, and the note was without consideration. It is 
not contended that the defendant made any payment in cash. He 
gave the agents the note in suit, payable 10 days after date. The 
plaintiffs did not pay the insurance company any cash on account 
of this insurance until long after the policy had been tendered to 
the defendant, and the contract had been repudiated by him. It is 
not contended by the plaintiff that either of the parties was bound 
to anything by their negotiations unless the contract delivered to 
the defendant was immediately binding upon the company. All the 
plaintiffs did to make it binding was to charge themselves with the 
amount of premium, and to give the insurance company credit for 
it on their books. It is true that the plaintiffs had been accustomed 
to keep money received for the company in their private bank ac- 
count, with the knowledge and consent of the company; but this 
was not equivalent to an agreement that a credit on “ the plaintiff's ” 
books should constitute a payment in cash to the company when no 
money had been received. Such an entry on the books was not 
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payment in cash by the agents, and giving a note was not payment 
in cash by the insured. The insurance company had no knowledge 
that the defendant had not paid his premium in cash, and did not 
waive the condition printed on the back of the contract. They 
might be willing to allow their agents to bind them by a contract if 
he received the premium in cash, even though he was permitted to 
deposit it in his own bank account, when they would not be willing 
to be bound on his promise to pay them if he had no cash, but only 
a promissory note, as his reliance for the means of performing 
his promise: Whiting vs. Insurance Co., 129 Mass. 240. This case 
differs from Chickering vs. Insurance Co., 116 Mass. 321; White vs. 
Insurance Co., 120 Mass. 330; Wheeler vs. Insurance Co., 1 Mass. 1, 
7; and Bouton vs. Insurance Co. 25 Conn. 542. In each of these last- 
mentioned cases a payment in cash was not called for, but anything 
which could fairly be called payment, and which was accepted as 
such, would answer the requirements of the policy. We are of cpin- 
ion that the note was without consideration. 
Judgment on the finding. 


SUPREME COURT OF MICHIGAN. 


ARMSTRONG ET AL 
vs. 


WESTERN MANUFACTURERS’ MUTUAL INS. CO.* 


The statute of Michigan declaring void policies containing different terms 
from those in the standard policy, is for the protection of the insured, and 
cannot be invoked by the company to defeat a policy on which it had been 
receiving premiums year after year. 


Statement of facts by Grant, J. 

This is an action to recover for loss by fire upon a policy of 
insurance issued by the defendant to the plaintiffs, The learned 
cjreuit judge excluded the policy, and directed a verdict for the 
defendant, upon the ground that the policy was void under the law 
of this state in regard to insurance companies, because it con- 
tained a clause not provided for by the Michigan standard policy. 
Section 6 of the insurance act prohibits the issue of any policy con- 
taining any other or different terms than those expressed in the 

* Decision rendered, March 10, — 0 ee 








796 Supreme Court of Michigan. | Oct., 


Michigan standard policy. It then declares: ‘“ Every policy or 
contract made or issued contrary to the provisions of this act shall 
be void.” Certain exceptions are provided for in the statute, which 
do not affect this case: How. St., § 4349. At the top, upon the back 
of the policy, where the usual indorsements are made, are printed in 
large type the words, “Michigan Standard Policy.” The policy 
contained one hundred and nineteen lines, the first one hundred and 
twelve of which were in exact conformity with the policy provided 
by the statute. Then follows the clause which is not provided for 
in the statute. 


C. J. Parcrnorp and B. T. Hatsreap, (Taggart, Wolcott & Ganson, 
of counsel), for Appellants. 
Mark Morris, (Myron H. Beach, of counsel,) for Appellee. 


Grant, J., (after stating the facts). 

We think the court was in error. In construing this statute we 
must consider the purpose which the legislature had in view. It 
was not to subserve any public policy. Contracts of insurance, so 
far as the public are concerned, stand upon no different basis than 
other contracts. The object was to protect policyholders, and pro- 
vide a policy fair to the insured and the insurer, and avoid litiga- 
tion. It was undoubtedly well known to the legislature that policy- 
holders do not usually examine and scrutinize their policies with the 
same care that they do other contracts which they make, involving 
their ordinary business transactions. The statute imposes a penalty 
upon an insurance company for issuing such a policy, but imposes 
none upon the insured. In using the word “void” the legislature 
certainly did not contemplate that an insurance company might in- 
sert a clause not provided for in the standard policy, receive pre- 
miums year after year upon it, and, when loss occurs, say to the 
insured, “ Your policy is void, because we inserted a clause in it con- 
trary to the law of Michigan.” Such a result would be a reproach 
upon the legislature and the law. The law, so construed, instead of 
operating to protect the insured, would afford the surest means to 
oppress and defraud them, and thus defeat the very object the legis- 
lature had in view. This statute comes clearly within that class of 
cases which holds the word “ void” to mean “ voidable.” We think 
it comes within the principle laid down in Beecher vs. Mill Co. (45 
Mich., 103, 7 N. W. Rep., 695), and authorities there cited. Under 
this view of the case it becomes unnecessary to discuss the question 
of estoppel. 

Judgment reversed, and new trial ordered. The other justices 
concurred. 





Moriarty vs. Home Ins. Co. 


SUPREME COURT OF MINNESOTA. 


MORIARTY 
vs. 


HOME INS. CoO.* 


Under the condition in a policy of insurance that ‘if the above-mentioned 
premises shall be occupied or used so as to increase the risk, or become 
vacant or unoccupied, without notice to and consent of this company in 
writing, or the risk be increased by the erection or occupation of neigh- 
boring buildings, or by any means whatever within the control of the 
assured, without the consent of this company indorsed hereon,” the policy 
shall be void, the words ‘‘ by any means whatever,” etc., do not qualify 
the words ‘‘or become vacant or unoccupied. 


S. E. Harr, for Appellant. 
J.C. Manaan and O. H. O'Nertt, for Respondent. 


GILFILLAN, C. J. 

Plaintiff was insured by defendant’s policy upon a certain dwell- 
ing-house. The policy contained, among other conditions :— 

If the above-mentioned premises shall be occupied or used so as to increase 
the risk, or become vacant or unoccupied, without notice to and consent of 
this company in writing, or the risk be increased by the erection or occupa- 
tion of neighboring buildings, or by any means whatever within the control 
of the assured, without the consent of this company indorsed hereon, * * * 
then, and in every such case, this policy shall be void. 

The dwelling having become vacant, by a tenant leaving without 
notice, before the fire, the court below charged the jury that, if it 
became vacant by means not within his control, then plaintiff could 
recover. It raises the question whether the words “by any means 
whatever within the control of the assured” qualify the words “or 
become vacant or unoccupied.” It requires a very forced and un- 
natural construction to give the words that effect,—a construction 
which would not occur to any one reading the policy for the pur- 
pose of determining whether he would accept it. The part of the 
policy quoted specifies several cases or conditions, each following a 
disjunctive to show that it is a condition by itself. They are divided 
into two groups, each followed by words qualifying each case in the 
group. In the first group are the case of increase of risk by the 
manner of use or occupation, and the case of becoming vacant or 
unoccupied, and the qualifying words applicable to those cases are 





* Decision rendered, June 27, 1898. Syllabus by the Court. 
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“ without notice to and consent of this company in writing,” those 
words completing the condition. In the second group are increase 
of risk first by the erection or occupation of neighboring buildings; 
second, by any means whatever within the control of the assured. 
Then follow the words qualifying the cases in this group,—* without 
the assent of this company indorsed hereon.” It would be a forced 
and unnatural reading to jump the words “or by any means what- 
ever,” etc., over the words ‘without notice,” ete., following the first 
group, and read them into each case in that group, and, if that 
could be done, in order to make sense it would be necessary to leave 
outa word. Try it thus: “Become vacant or unoccupied, or by 
any means whatever within the control of the assured.” Strike out 
the word “or” before the word “by,” there is some meaning, but 
leave that word in, and there is no sense to the words following it. 
A very slight change in the phraseology of conditions of this char- 
acter in policies will materially change the meaning, and for this 
reason we get no aid from any of the decisions to which we are re- 
ferred, for in no one of them were the words precisely as in this 
case. Of course, such a condition is not to be understood as avoid- 
ing the policy the moment the premises became vacant. The assured 
must have a reasonable time within which to comply with the con- 
dition by giving the notice. Whether more than a reasonable time 
elapsed was not made a question in the case. Order reversed. 


SUPREME COURT OF MICHIGAN. 


ROBISON ET AL. 


v8. 
OHIO FARMERS’ INS. CO.* 


Two parties who were jointly insured represented in the application that they 
were the absolute owners of the property, and the deed was in their name. 
The application was a warranty. The full facts were stated to the agent 
who issued the policy and advised its acceptance. A part of the land 
was owned in fee by one, and the balance, on which was the barn de- 
stroyed, was held by the other as a life estate, with remainder to the first 
party and his aunt. The contents of the barn also belonged to the first 
party. 

Held, That the company was estopped from alleging misrepresentation or 
breach of warranty by the acts of its agent. 


The property insured consisted of a dwelling, household fur- 
niture, three barns, designated as Nos. 1, 2, and 3, and their con- 
*Decision rendered, Dec. 2, 1892. 
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tents, a granary, live stock, and farming implements, situated on 
a farm of 170 acres. Forty acres of the farm were owned in fee 
by plaintiff Fred Robison, while plaintiff Laura Robison had a life 
estate in 130 acres, with remainder to Fred Robison and his aunt. 
The property destroyed was barn No. 1 and its contents, situated on 
the 130 acres in which Laura Robison had a life estate. The con- 
tents belonged to Fred Robison. 


Tuomas E. Barxworts, for Appellant. 

Tuompson & Harriman, for Appellees. 

Monteomery, J. 

This is an action upon a policy of insurance issued to the plain- 
tiffs. ‘I'he only defense interposed in this court is an alleged mis- 
representation in regard to the title. The application upon which 
the policy was written contains the following questions and 
answers :— 

Question. Are you the absolute owner of the real estate? Number of acres 
on the farm? Answer. Yes; 170 acres. Q. Is the deed in your name? 
A. Yes. Q. Are you the absolute owner of the personal property to be 
insured? <A. Yes. 

That the assured had an insurable interest in the property 1s not 
questioned. It is also found as a fact that the company, by its 
agent who issued the policy and who took the application, was fully 
cognizant of the true state of the title, and after a full statement to him 
and under his advice, the plaintiffs accepted the policy. Under 
these circumstances, the company is estopped from asserting that it 
was misled by the statements contained in the application: Crouse 
vs. Insurance Co., 79 Mich., 249; Kitchen vs. Insurance Co., 57 
Mich., 135; Insurance Co. vs. Earle, 33 Mich., 143. It is claimed, 
however, that as the application contained the statement that 
“the applicant hereby declares aud warrants that the above answers 
are true, and no statement contradictory to the above was made 
to or by the agent of the company, and he agrees that this dec- 
laration shall be the basis of and form part of the contract or 
policy between the assured and the company,” the plaintiffs are not 
in a position to insist that the company is estopped. This provision 
is the same as that considered in the case of Beebe vs. Insurance 
Co. (reported in this number), decided at the present term, which 
case rules the present. The judgment will be affirmed with costs. 

The other justices concurred. 





Supreme Court of Mississippi. 


SUPREME COURT OF MISSISSIPPI. 


EQUITABLE FIRE INS. CO. 
v8. 
ALEXANDER.* 


When the premium is received and policy issued with full knowledge of 
other insurance, consent will be conclusively presumed regardless of 
manual delivery of the policy. 


Cocuran & Bozeman, for Appellant. 
Hooxer & Witson, for Appellee. 
Woops, J. 

There is no ground for the reversal of the judgment complained 
of. The appellant had its defense below on terms too favorable, 
and even then lost. It was of no importance whatever whether 
the policy of appellee in the Delta Insurance Company had been 
cancelled or not. With full knowledge of the facts, the appellant 
received the premium for insurance from appellee, and issued the 
policy. If there was concurrent insurance, as appellant insists, its 
consent thereto must be conclusively presumed from its action, and 
the action of its agent, who issued the policy. The fact that there 
had been no manual delivery of the policy in no way affects the 
realissue. Affirmed. 


* Decision rendered, Noy. 21, 1892. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


HARTFORD FIRE INS. CO. kr At. 
vs. 


BONNER MERCANTILE CoO.* 


An agreement for arbitration was made which provided that each party 
should appoint an arbitrator who should appraise the damage, and the 
two select an umpire, who should decide matters of difference only, and 
that any two of them might make -return. 


Neld, That the third party was to act as umpire only, and not as a third arbi- 
trator in making estimates. 


The two arbitrators made independent estimates of the loss, the one of $5,000 
and the other of $115,000, and without discussing their differences sub- 
mitted them to an arbitrator, who declined to decide the matters sub- 
mitted at the time, took both estimates, occupied a room by himself with 
clerks, and after three days made an award of $60,000, in which one of the 
arbitrators concurred. 

Held, That the award was valid. In the absence of evidence of corruption or 
fraud it will not be deemed excessive. 


It cannot be claimed for the first time on appeal that the umpire and arbitra- 


tor for the insured partook of the hospitality of the insured while making 
the award. 


Where several insurers found in the arbitration and in the bill to set aside 
the award, the action was single, and it was error to dismiss it as to some 
because their proportional share was less than $2,000. 


T. C. Van Ness, H. G. McIntime, and L. A. Repman, for Appellants. 
M. Krrxparrick and Forsis & Forsis, for Appellee. 


Before Giizert, C. J., and Hawtey and Harrorp, D. J. 


Gitzert, C. J. 

The Hartford Fire Insurance Company united with a number of 
other insurance companies in bringing a bill to set aside an award 
of arbitrators which was made in pursuance of an agreement be- 
tween the insurance companies and the Bonner Mercantile Com- 
pany, to determine the amount of loss incurred by the latter on 
account of a certain fire. The property injured by the fire consisted 
of a large stock of general merchandise, of the value of more than 
$200,000. The damage was partly from the fire, and the water used 
to extinguish the same, but was chiefly claimed to consist in injury 
from smoke. 

Under an agreement of arbitration, the terms of which are re- 
ferred to hereafter, two arbitrators were selected by the respective 


* Decision rendered, May 18, 1893. 
VoL, XXII.-51. 
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parties,—G. E. Rockwood, by the mercantile company, and Joseph 
P. Treaner, by the insurance companies. These two made selec- 
tion of H.Schurmeier, of St. Paul, to act as the third partly 
mentioned in the agreement. Pending the arrival of Schurmeier, 
Treaner and Rockwood began the inspection of the stock. Treaner 
found the smoke damage to be practically nothing, while Rockwood 
began by estimating such damage at 8 or 10 per cent, but a day 
or two later, as the examination proceeded, placed his estimate of 
such damage at an average of about 50 per cent on the cost of the 
goods. The evidence would indicate that there was little or no 
discussion between these two appraisers concerning the estimates 
thus given. Treaner’s testimony is that he frequently, and from 
the first, called upon his associate to specify wherein the damage 
claimed by him consisted, and that he often called Rockwood’s at- 
tention to the fact that the goods claimed by him to be injured 
were in fact wholly uninjured, but that Rockwood refused to dis- 
cuss the points of difference, and answered all agreements by 
saying, “ We will leave it to the third man.” Rockwood, on the 
other hand, admits that there was no discussion, but attributes that 
fact to the insulting language and demeanor of Treaner towards 
him, which he says rendered amicable discussion between them im- 
possible. The two appraisers continued in this manner going over 
the stock and causing their widely divergent estimates to be entered 
in books of inventory, until the arrival of Schurmeier. 

When Schurmeier arrived, his attention was called to what had 
been done, and the failure of the two appraisers to agree. He 
thereupon went over with Treaner the goods that had been exam- 
ined up to date, and then proceeded with both Rockwood and 
Treaner to examine the remainder of the stock. During the whole 
of the examination, Schurmeier persistently refused to discuss the 
matters in controversy, or to express an opinion upon the dam- 
age to any item of the goods, or upon the opposing claims of the 
other two, although often called upon by both to decide the points 
upon which they differed. He allowed them to proceed to the end 
in the manner in which they had begun. The goods were over- 
hauled. Clerks wrote in books, in separate columns, the cost price, 
the quantity, the damage estimated by Treaner, and the damage 
estimated by Rockwood. During the examination, Schurmeier gen- 
erally stood by, and saw the goods. At times, he examined them 
closely. At other times, he was paying little or no attention. 
Occasionally, he made some memoranda of his own in a small 
notebook. The examination was concluded late upon a Saturday 
night. Upon the following Monday morning, Schurmeier took the 
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books containing the entries of the appraisers to his room at an 
hotel, and requested that the two appraisers remain within con- 
venient call, and that he have a clerk to assist him, stating that 
he intended to get through, and leave for St. Paul, that afternoon. 
Later in the day he sent for one more clerk, and still later for four 
more. With these six clerks he remained in his rooms, with locked 
doors, until Wednesday afternoon. He then called in the appraisers, 
and read to them his award. The estimate of the total loss, as 
found by Treaner, was $5,000. The estimate of Rockwood was, 
in the aggregate, over $115,000. The total award found by Schur- 
meier was $60,624.73. As soon as the award of Schurmeier was 
declared by him, the insurance companies, through their repre- 
sentatives, made protest against his method of arriving at his 
award, and his refusal to discuss the items of the loss with the 
other arbitrators, and made demand that such discussion and con- 
sideration of the elements of the damage be had. Schurmeier 
made no response to the protest or the demand. Rockwood agreed 
to accept the award of Schurmeier as conclusive, and the same was 
signed by Schurmeier and Rockwood as the award of arbitration. 

The allegations of the bill, upon which it is sought to set aside the 
award, and which are claimed by the appellants to be sustained by 
the evidence, are, in substance, the following :— 

(1) That the award was excessive, and that the actual loss did not 
exceed $5,000. 

(2) That Rockwood, in placing his estimate upon the damage, 
did not act upon his own judgment, or upon any investigation made 
by him, but acted under the direction of the defendant, with the 
intent that the defendant should receive a larger award than was 
justly due. 

(3) That Schurmeier did not act with Rockwood or Treaner, or 
with either of them, in appraising the loss, or in deciding any of the 
matters submitted to arbitration, but that Schurmeier, having ob- 
tained the result of the estimation and determination of the others, 
separated himseif from the said arbitrators, and by himself, without 
the advice, counsel, or assistance of said arbitrators, or either of 
them, proceeded to determine arbitrarily, and without examination 
of the property, the loss to the same, and arbitrarily and unjustly 
did determine said loss to be $60,624.73. 

(4) That Rockwood, at the instigation of the defendant, united 
with said Schurmeier in rendering an award, but that in fact they 
did not examine into the loss, and did not consider the condition 
of the property at the time of the fire, and did not make proper 
deduction for depreciation of property saved. 
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The determination of the validity of the award must depend 
upon whether Schurmeier was an umpire to decide points of differ- 
ence between the arbitrators, or was a third arbitrator to act with 
the others in arriving at a determination of the loss. If his rela- 
tion was that of arbitrator, the irregularity of his proceeding was 
clearly such as to invalidate the award. He refused to discuss the 
evidence, or to act with the other arbitrators. He separated him- 
self from the others, to make his award, in the seclusion of his 
room, without access to the damaged goods, and without other 
data than the estimates of Rockwood and Treaner and the cost 
price of the goods. He evidently arrived at his results by dividing 
the difference between the two arbitrators. There is evidence that 
he occasionally consulted some meager memoranda of bis own, 
written upon a sheet of paper, or upon a pocket notebook. But 
when the vast number of the items of the stock is considered, 
and the impossibility of retaining in the memory, unaided by 
memoranda, a recollection of the extent of the injury to each parcel 
of the goods, it is impossible to arrive at any conclusion other than 
that Schurmeier arbitrarily adopted an estimate that practically 
lay midway between the estimates made by Rockwood and Treaner. 

The agreement under which the loss was submitted to arbitration 
provided that the amount thereof should be 

Estimated, determined, and appraised in detail by G. E. Rockwood and 
Joseph P. Treaner, together with a third person, to be mutually selected and 
appointed by them, who should act as umpire to decide between them in 
matters of difference only, and that the said three persons, or any two of 
them, should a true return and award make, under oath, of the sound value 
and loss and damage, etc. And that the persons so selected as aforesaid 
should arrive at the actual cash value as sound, and the amount in money 
of loss or damage actually caused by the fire. bs 

The terms of this agreement are ambiguous. While the third 
man is therein referred to as an “umpire,” the use of that term is 
not necessarily decisive of his relation to the arbitration. The 
whole of the agreement must be considered, to determine what was 
the intention of the parties. There is in the agreement, first, a 
general expression of the fact that the goods are to be examined in 
detail by the two arbitrators named, together with a third, who 
shall be chosen by them. Tiese words, unaffected by the remainder 
of the agreement, would clearly indicate that all three were to be 
arbitrators, and to act as such. But the words which immediately 
follow particularly designate the duties of the third man, and 
confer upon him a specific function aside from that of arbiter. He 
shall “act as umpire, and decide between the others in matters of 
difference only.” These words contain a specific definition of the 
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duties of the third man, and they control the general terms else- 
where found in the agreement. The whole instrument amounts 
to a stipulation that the method in which the third man shall 
examine the goods in detail together with the others, and an award 
make, is by acting as umpire between the other two. The further 
provision that two of the three must agree upon an award does not 
affect the duties of the umpire, or deprive him of his character as 
such. The parties to the agreement, in making that provision, have 
only given expression to their caution by stipulating that the award 
of the umpire shall not be conclusive of their respective rights, 
unless it shall be such as to meet the approval of at least one of 
the arbitrators. Viewed in the light of his duties as umpire, there 
is nothing proven in the evidence which would invalidate the award 
made by Schurmeier. There is no doubt that the umpire decided 
the points of difference between the arbitrators, and, having done 
so, and his award having met the approval of one of the arbitra- 
tors, his judgment is conclusive, however erroneous the court may 
be inclined to consider it: Morse, Arb., 164, 197, 293, 316, 320; 
Water Power Co. vs. Gray, 6 Mete. (Mass.), 131; Pulliam vs. 
Pensoneau, 33 IIl., 375. ‘ 

The objection urged by the appellants, that the award is ex- 
cessive, is one that is unnecessary for us to consider. Much testi- 
mony was taken upon the issue thus raised, but the settled doctrine 
of the decisions precludes an investigation of the question of the 
measure of damages, unless there was corruption or partiality of 
the arbitrators, or misconduct during the course of the hearing, 
or fraud in the opposite party. It is not necessary that the award 
conform to what would have been the judgment of the court. It is 
suffic:ent that it was arrived at in pursuance of the terms of the 
agreement voluntarily adopted by the parties: Underhill vs. Van 
Cortlandt, 2 Johns. Ch., 350. 

It is claimed that the defendant was guilty of misconduct which 
should invalidate the award. Such misconduct is said to consist 
in the fact that, during the time Schurmeier was making up his 
award, he and Rockwood were invited to the house of Mr. Connell, 
the vice-president and manager of the Bonner Mercantile Company, 
and, in response thereto, accepted his hospitality. The extent of 
the entertainment furnished to the invited guests on this occasion 
does not appear. It is impossible for the court to say how far the 
social influence thus exerted may have affected the award. With- 
Out discussing the question whether this misconduct was sufficient 
to impeach the award, it is sufficient, so far as this case is concerned, 
to point to the fact that the complainants, in drawing their bill, did 
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not set forth these facts as ground for setting aside the award, and, 
after the conclusion of the evidence, did not see fit to ask leave 
to amend, so as to avail themselves thereof. 

On the trial in the circuit court the bill was dismissed, as to 
certain of the complainants, on the ground that since their re- 
spective proportionate liability for the amount cf the total loss, as 
fixed by the award, was less than $2,000, their contention with the 
defendant does not present a controversy within the jurisdiction 
of the court. All of the policies were issued for an amount in 
excess of $2,000, but each contained a provision limiting the liabil- 
ity thereunder, in case of loss, to such proportion of the entire loss 
as the amount of the policy bears to the whole amount of insurance 
upon the property. The question arises, what is the amount in 
controversy in this suit? Is it the whole sum of the award, or 
are there several distinct amounts involved, namely, the various 
proportions of the loss which will fall upon the several insurance 
companies under their respective policies? To determine this 
question it is necessary to consider the origin of the award, and 
the purpose of the present suit. All of the insurance companies, 
upon the one part, joined with the insured, upon the other part, in 
an agreement for arbitration to determine the gross amount of the 
loss. Under the agreement, evidence was heard upon the one issue 
thus presented, and upon no other. The amount was determined, 
and the decision of the arbiters bound all the parties. So far as the 
amount of the loss is concerned, no further controversy was permis- 
sible. The award arose out of the common agreement of all of the 
insurers. The object of this suit is to set it aside upon allegations 
and evidence common to all the parties assailing the same. This 
suit does not determine the ultimate liability of the insurance 
companies. The subject in controversy, therefore, is the validity 
of the award,—shall the award stand, or shall it be set aside,—and 
the amount in controversy must be held to be the amount of the 
award, which is the subject of the suit. If the final decree in the 
case were a final determination of the matter, establishing and 
enforcing the ultimate liability of each insurer, there would be 
good reason for holding that the amount of that ultimate liability 
so apportioned to each is the amount in controversy. But such 
is not the case. This suit is not conclusive or determinative of the 
liability of the insurance companies to pay any fixed sum under 
their respective policies. No execution can be issued upon the 
decree that is to be entered herein. The payment of the award 
cannot be enforced in this suit. To accomplish that result, other 
actions must be brought, and other judgments obtained. With 
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those actions, and the amounts that shall be in controversy when 
they shall be brought, this court has nothing to do. It has been 
repeatedly held by the supreme court, in cases where the jurisdiction 
of the court is made to depend upon the amount in controversy, 
that the question is determined by the amount involved in the par- 
ticular case, and not by the contingent loss either of the parties 
may sustain by the probative effect of the judgment, or by its col- 
lateral effect in another suit: Grant vs. McKee, 1 Pet., 248; Security 
Co. vs. Gay, 145 U. S., 123, 180; Washington & G. R. Co. vs. District 
of Columbia, 13 Sup. Ct. Rep., 64. 

So far as concerns the dismissal from the suit of certain of the 
complainants, the decree appealed from is modified, and said parties 
are reinstated as complainants in this suit- In all other respects 
the decree is affirmed, with costs to the appellee. 


COURT OF APPEALS OF NEW YORK. 


MCNALLY ET AL. 
vs. 
PHENIX INS. CO., or BROOKLYN.* 


The application and policy described the insured building as used for a stor- 
ageice-house. The insured had applied in person for the insurance, explain- 
ing that the building was not yet complete. The application had been 
filed, without authority, by a party who introduced the insured, and had 
an interest in the property. He assumed to act as agent of insured and 
received the policy. 

Held, That the representation as to occupancy was a mistake, which would 
not as a matter of law avoid the policy for breach of warranty, where it 
appeared that the representation had not been ratified by insured. 

The policy required immediate notice, and detailed proofs of loss as soon as 
possible. 

Held, That proofs furnished within ten days were sufficiently timely. 

The loss, was payable 60 days after the policy requirements were completed. 
The proofs stipulated for a magistrate’s certificate if required. They 
were furnished substantially complete, but were returned to procure the 
certificate. 

Held, That the right of action began 60 days after the proofs had been first 
served. The certificate was not necessary to their completion until 
required. 

The first magistrate applied to was unable to furnish the certificate, a second 
promised to do so, but finally refused after three months; then negotia- 
tions were begun for a compromise, and finally a third magistrate fur- 
nished a certificate, which was not served until a year after the loss. 


* Decision rendered, Feb. 28, 1893. 
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Held, That the question of due diligence was for the jury. 


The insured, having been advised that the claim would be settled if reduced, 
furnished new proofs of loss along with the certificate a year after the 
loss. 


Held, That such proofs were mere surplusage, which did not impair the 
validity of the claim. 


A nonsuit is only justified when the plaintiff could not recover under the 
most favorable view of his case. 

Marruew Hats, for Appel/anis. 

James and Tuomas H. Troy, for Respondent. 

O’Brien, J. 

The plaintiff sought to recover upon a policy of insurance for $2,- 
500, issued May 2, 1885, upon a building situated on the shores of 
Gravesend Bay, which was destroyed by fire June 2, 1885, or a little 
more than a month after the insurance was effected. At the close 
of the plaintiffs’ testimony, on the trial, the court, upon the motion 
of counsel for the defendant, granted a nonsuit, to which the coun- 
sel for the plaintiffs excepted, after having requested that the case 
be submitted to the jury. The motion for a nonsuit was made 
and granted upon three grounds: (1) That there was a breach of 
the warranty in the policy that the building was occupied at the 
time of the insurance; (2) That the final proofs of the loss were 
not furnished until June 7, 1886, a year from the time of tie loss; 
(3) That this suit was commenced on the same day that the final 
proofs of loss were served; and as the claims were not due by the 
terms of the policy until 60 days after compliance with all the 
requirements thereof, the action was premature. 

In reviewing a judgment upon a nonsuit, the plaintiff is entitled 
to the benefit of every fact that the jury could have found from the 
evidence given, and to every legitimate inference that is warranted 
by the proofs. This dispositicn of a cause by the trial court is 
never warranted unless it appears that the plaintiff is not entitled to 
recover after giving him the benefit of the most favorable view that 
a jury would be warranted in taking of the evidence. The plaintiffs’ 
theory with respect to the facts, so far as they are supported by evi- 
dence, must be deemed to be established; and, where inferences 
are to be drawn from facts and circumstances not in themselves 
certain or incontrovertible, it is generally for the jury and not the 
court. It appears from the evidence that one of the plaintiffs ap- 
plied for the insurance directly at the principal office of the company 
in Brooklyn, and it was not procured through any local agent, as it 
genervally is. He was introduced to a person in charge of the office, 
and who, it seems, was the defendant’s cashier. He stated to him 
the amount of the insurance required; that the building was in pro- 
cess of construction, not quite complete, and not yet occupied or 





1893. ] McNally et al. vs. Phenix Ins. Co. 809 


used; that when complete, it was to be used as a storage ice-house. 
The policy was not then procured, but the cashier made a memo- 
randum of something, told him he would not do anything in the 
matter until the secretary arrived, and tu call in a few days after. 
It seems that the party who introduced him to the officers of the 
company had an office in the same building, and had some claim 
upon the property which was the subject of insurance, by way of 
mortgage. This mortgage, however, was paid off by the owners 
before this suit was commenced, and no question was made in re- 
gard to it upon the trial, as an obstacle to the right of the plaintiffs 
to recover. The circumstance is important now only as it tends to 
show that the party thus introducing the owners, or one of them, to 
the defendant, and to whom the policy was afterwards delivered, 
was perhaps as much interested in procuring the insurance as the 
plaintiffs themselves. It does not appear that any of the plaintiffs 
had any further negotiations with the company prior to issuing the 
policy, but they left the matter with Nostrand, who had, or was 
about to take, the mortgage, and who had opened the transaction by 
introducing one of the owners, and had himself one or more inter- 
views with some of the defendant’s officers in regard to the matter, 
representing, as he says, himself and his interest as well as the own- 
ers. The policy was delivered to him on the day of its date; and on 
the same day Nostrand, describing himself as agent, signed a writ- 
ten application in which the building is described as “used as a 
storage ice-house.” The building was entirely new, and at the date 
of the policy, and at the time of the fire, was unoccupied. The evi- 
dence tended to show that the building was constructed and intend- 
ed for use in the business of receiving and storing ice to be trans- 
ferred by boat down the Hudson River, but was destroyed before 
the owners commenced to use it for that purpose. Norwithstand- 
ing the statement in the application as to the use and occupancy of 
the building, the jury might have found, from the testimony, that 
the officers of the defendant had been fully informed, prior to the 
execution or delivery of the application or the policy, of the condi- 
tion of the subject of the insurance, with respect to its use and occu- 
pancy, and of all the facts bearing upon the nature pf the risk; and 
if the company had knowledge, before the contract was made, that 
the building was not quite completed, and was neither used nor oc- 
cupied, that would be evidence upon ‘which to base a waiver on its 
part of the condition that the policy should become forfeited in 
case of non-oceupation. When a policy is issued with full knowl- 
edge on the part of the underwriter of facts in direct conflict with 
the statement on the same subject in the application, it is reasonable 
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to assume that there was no intention to insist upon the condi- 
tion, or claim a forfeiture under it: Van Shoick vs. Insurance Co., 
68 N. Y., 434; Richmond vs. Insurance Co., 79 N. Y., 2380; Wood- 
ruff vs. Insurance Co., 83 N. Y., 133; Short vs. Insnrance Co., 90 
N. Y., 16; Haight vs. Insurance Co., 92 N. Y., 51; Bennett vs. In- 
surance Co., 81 N. Y., 273; McCall vs. Insurance Co., 66 N. Y., 517. 

If it be that when the contract was made the defendant had 
knowlege that the building was in fact unoccupied, it is necessary 
to presume that the statement in the application and in the policy 
to the contrary was inserted by mistake, in order to relieve it from 
the imputation of a fraudulent intent to deliver, and receive pay for, 
an invalid instrument, or that it intended to hold itself estopped 
from setting up a breach of the condition or warranty as a defense. 
If an action to reform the contract was necessary, as to which we 
now express no opinion, it is sufficient to say upon this appeal that 
no such point was made at the trial. 

It appeared that after the defendant had received the proofs of 
loss from the plaintiffs, it returned the same, for the reason, among 
others, that a magistrate’s certificate required by the policy, as to 
certain facts which will be hereafter noticed, was not attached, and 
which was subsequently supplied by the plaintiffs. If the defend- 
ant at the time intended to avail itself of the breach of the warranty 
above referred to, this requirement was, of course, wholly unneces- 
sary; and when an insurance company, with knowledge of all the 
facts constituting a breach of a condition or a warranty, requires the 
assured, by virtue of the contract, to do some act, or incur some 
trouble or expense, the forfeiture is deemed to have been waived, as 
such requirement is inconsistent with the position that the contract 
has ceased to exist, and consistent only with the theory that the ob- 
ligations of the contract are still binding upon both parties: Titus 
vs. Insurance Co., 81 N. Y., 410, 419; Benninghoff vs. Insurance 
Co., 93 N. Y., 495; Roby vs. Insurance Co., 120 N. Y., 510. The 
written application was made, as we have seen, by a person who as- 
sumed to act as agent of the plaintiffs, and in their absence the pol- 
icy was written and delivered to him; and the testimony tended to 
show that he had no authority from the plaintiffs to insert such a 
statement in the application or the policy. It was not shown that 
the plaintiffs in any way, with knowledge of the facts, ratified this 
act; and in the absence of any evidence on the part of the defend- 
ant, it would be reasonable to assume that the statement in the ap- 
plication and in the policy as to the occupancy of the premises was 
the result of some mistake, either on the part of the agent or the 
company: Benninghoff vs. Insuran‘e Co., supra. In this condition 
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of the case, it could not be held, as matter of law, that the policy 
was forfeited for breach of the conditions, or that it was rendered 
void by a breach of the warranty. 

The two other grounds specified in the motion for a nonsuit may 
be considered togetber. Both are based upon the proofs of loss 
and matters occurring after the fire; and here it may be proper to 
note a manifest distinction to be observed in giving construction to 
the two classes of conditions to be found in a policy of insurance. 
Those conditions which operate upon the parties and the contract 
prior to the loss, such as the condition and situation of the property, 
and the relations of the insured to it, and all statements and repre- 
sentations preceding the contract, are matters of substance, upon 
which the liability of the insured depends. Such stipulations are 
important, as their general object is to define and determine the 
limits of the risk assumed, and to point out the conditions and cir- 
cumstances under which the insurer has agreed to become liable in 
case of loss. Those conditions are to receive a fair construction, ac- 
cording to the intention of the parties. Those conditions which re- 
late to matters after the loss have, for their general object, to define 
the mode in which an accrued loss is to be established, adjusted, 
and recovered after the reciprocal rights and liabilities of the part- 
ies have become fixed by the terms of the contract, and are to 
recrive a more liberal construction in favor of the insured. In de- 
terming the liability of the defendant, it is entitled to the benefits 
of its contract, fairly construed, and can stand upon all of its stipu- 
lations. But when its liability has become fixed by the capital fact 
of a loss, within the range of the responsibility assumed in the con- 
tract, courts are reluctant to deprive the insured of the benefit of 
that liability by any narrow or technical construction of the condi- 
tions and stipulations which prescribe the formal requisites by 
means of which this accrued right is to be made available for his 
indemnification. If in this case a right of action accrued to the 
plaintiff, by reason of the destruction of the property by fire on the 
2d of June, 1885, a liberal and reasonable construction of the 
stipulations of the contract which prescribe the formal acts on the 
part of the insured, necessary to the recovery of the loss, is sanc- 
tioned and required by the rules of law: May, Ins. (3d Ed.), § 217; 
Hinman vs. Insurance Co., 36 Wis., 159; McLoughlin vs. Insurance 
Co., 23 Wend., 525; Griffey vs. Insurance Co., 100 N. Y., 417; 
Kratzenstein vs. Assurance Co., 116 N. Y., 54; Hoffman vs. Insurance 
Co., 32 N. Y., 405. 

The policy in question contained the following conditions: That 
the assured 
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Shall give immediate notice of the loss in writing to the company. * * * 
A particular statement of the loss shall be rendered to the company, at their 
office, as soon after the fire as possible, signed and sworn to by the assured, 
stating such knowledge or information as the assured has been able to obtain 
as to the time, origin, and circumstances of the fire, * * * and shall, 
if required, furnish a certificate, * * ~ under the hand and seal of a 
magistrate nearest to the place of the fire, not concerned in the loss, as credi- 
tor or otherwise, nor related to the assured, stating that he has examined the 
circumstances attending the loss, knows the character and circumstances of 
the assured, and verily believes that the assured has honestly sustained loss 
on the property herein described to the amount which such officer shall cer- 
tify. * * * The adjusted claim under this policy shall be due and pay- 
able 60 days after the full completion by the assured of all the requirements 
herein contained. 

Proofs of loss were prepared by the plaintiffs upon blanks fur- 
nished by the defendant, and sworn to as required, and were served 
on the defendant June 17, 1885, 10 days after the fire. These 
proofs were returned by the defendant with two objections only: 
(1) That they omitted to state “such knowledge or information as 
the assured has been able to obtain as to the origin or circumstances 
of the fire;” and (2) That no magistrate’s certificate was procured. 
No objection was made to these proofs on the ground that they 
were too late; and, if they were sufficient in other respects, it can- 
not be said, as matter of law, that they were not served in time, es- 
pecially in view of the fact that the policy is silent as to the time 
within which they should be furnished. The plaintiffs were doubt- 
less bound to furnish them within a reasonable time; and no claim 
was or can be made that a delay of 10 days was, as matter of law, 
under the circumstances, unreasonable. If the proof of loss served 
on the 17th of June, 1885, was a substantial compliance with the 
terms of the policy, the 60 days commenced to run from that date, 
and the action was not premature. It will be seen that the magis- 
trate’s certificate is not one of the absolute requirements of the 
policy. The plaintiffs were doubtless bound absolutely to furnish 
the particular statement of the loss, and were bound to furnish the 
certificate, “if required.” The company could call for it or not, as 
it deemed necessary. It could cull for it at any time before pay- 
ment, unless waived; and when called for, the assured could comply 
with the demand in a reasonable time, and before the commence- 
ment of the action. It was not necessarily a part of the “ particu- 
lar statement of the loss.” It was a certificate that could be made 
on a separate paper; and while the defendant had the right to re- 
quire it, and the plaintiffs were bound to furnish it, or use due dili- 
gence to procure it, the fact that it was not attached to the proofs 
of loss when served, furnishes no ground or reason for returning 
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these papers. The company could call for the certificate, but had 
no right to discard the proofs of loss served for that purpose, if 
they were sufficient in other respects. The certificate was some- 
thing that the company could require, but it was not an absolute 
requirement of the policy, to be complied with before the 60 days 
began to run; and, had the defendant failed to call for it, the proofs 
would have been perfectly good without it: Jones vs. Insurance 
Co., P87 N: ¥.,. 106. 

The requirements of the policy that the assured should, in the 
proof, state such knowledge or information as they were able to ob- 
tain with reference to the origin and circumstances of the fire, were 
substantiatly, though perhaps not literally, complied with in the 
first proofs of loss. It was there stated “that the fire originated 
about 11 o’clock on Sunday night, June 7, 1885, and that said build- 
ing was entirely destroyed; that said fire did not originate by any 
act, design, or procurement on their part, or in consequence of 
fraud or overt practice done or suffered by them. Nothing has 
been done, by or with their privity or consent, to violate the condi- 
tions of the policy, or render it void.” The plaintiffs proved at the 
trial that they had no knowledge or information whatever as to the 
origin and circumstances of the fire, and all that they could say, 
further than they did, would be a statement of the absence of such 
knowledge, which would certainly be a compliance with the require- 
ment: Jones vs. Insurance Co., supra. But the policy did not re- 
quire the plaintiffs to state affirmatively that they had to such 
knowledge or information. It only required from the plaintiffs as 
full a statement on this point as, without fraud on their part, they 
were able to furnish, and therefore the statement in the proofs was 
sufficient: Bumstead vs. Insurance Co., 12 N. Y., 81. The de- 
_ fendant, therefore, did not change the situation by returning the 
proofs of loss; but it did require the certificate of a magistrate, 
which was not furnished till the 7th day of June, 1886, just one 
year from the date of the fire. On that day the plaintiffs presented 
new proofs of loss, with a certificate in the form required by the pol- 
icy. The new proofs differed from the old as to the statement of 
the value of the property, which was less than in the first proof; but 
the plaintiffs’ testimony tended to show that the value was thus re- 
duced in consequence of some negotiations for settlement with offi- 
cers and agents of the company, from which they expected that, if 
the claim was reduced, it would be settled and paid. They also 
contained the statement that the plaintiffs had no knowledge or in- 
formation, nor any means of knowledge or information, in regard to 
the origin and circumstances of the fire. The defendant returned 
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all of these papers, with only one specific objection, namely, that 
they were served a year after the fire and loss. If the proofs of 
loss first served were sufficient, then the service of the last papers 
was a superfluous act that may have been induced by the promise 
or hope of a settlement, but would not necessarily extend the 60- 
day limit which was fixed by service of proofs, in compliance with 
the policy, nearly a year before. In this view, the proofs served on 
the day the action was commenced raise only the question of dili- 
gence in procuring the certificate of the magistrate. The other 
papers were unnecessary, because the requirements of the policy 
had already been complied with in that regard, but the certificate 
had not yet been furnished, though called for on the preceding 18th 
of June. The failure for nearly a year to procure this certificate, 
if unexplained, might be held to be a failure to comply with a pro- 
vision of the contract necessary to establish the loss. But here 
again the testimony tended to show that the plaintiffs applied to 
the magistrate in the town for a certificate. Iam not aware of any 
provision of law which requires an officer to give such a certificate- 
It is quite conceivable that cases may occur where the assured 
would be unable to procure the certificate; and, if he could not, 
after reasonable diligence, it would be a harsh rule that would de- 
prive him of his cause of action for that reason. The first magis- 
trate to whom the plaintiffs applied finally declined to make the 
certificate on the ground that he was not sufficiently familiar with 
the property or the facts. The second one happened to be a lawyer, 
who, after keeping the papers some three months, informed the 
plaintiffs that he was unable to make the certificate, as in the mean- 
time he had been retained as counsel for the other side. On the 
third application to a magistrate, the plaintiffs succeeded in obtain- 
ing the certificate, but in the meantime there was some talk between 
the plaintiffs and defendant’s secretary in regard to a settlement; ’ 
and one of the witnesses states that he promised to settle and pay 
the claim if the plaintiffs would bring their figures “ down to hard 
pan,” and in the new proofs the figures were reduced. Under these 
circumstances, the delay in procuring the certificate did not, as 
matter ot law, defeat the plaintiffs’ cause of action. 

Whether the conduct of the plaintiffs with respect to the certifi- 
cate was diligent or unreasonable was a question for the jury. 
There is a provision of the policy to the effect that no action shall be 
maintained to recover the loss unless brought “ within twelve 
months next after the fire shall have occurred.” The limitation did 
not date from the time of the loss, as in some cases, but from the 
time of the fire. This action was brought on the last day of the 12 
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months. The plaintiffs evidently preferred to meet the defense 
that the suit was premature, rather than wait another day, and then 
be obliged to encounter the other horn of the dilemma,—that they 
were too late. It is quite clear that the plaintiffs could not delay 
the bringing of the suit any longer without meeting with an obstacle 
that would be quite difficult, if not impossible, to overcome; and 
the other conditions of the policy should be so construed in connec- 
tion with the short statute of limitations as to avoid such a dilemma, 
if possible, and at the same time give the fullest possible effect to 
all: Mayor, ete., vs. Hamilton Fire Ins. Co., 39 N. Y., 45. 

The answer of the defendant charges fraud of the most serious 
nature on the part of the plaintiffs, but, as no evidence was given on 
the part of the defendant, it is impossible to say what the results of 
the claim are. It may be that upon a full trial, and with all the 
facts fully investigated, some of the defenses interposed may he es- 
tablished. All we hold now is that, upon the record before us, the 
case was not so clearly with the defendant as to justify a nonsuit. 
The judgment should therefore be reversed, and a new trial granted; 
costs to abide the event. 

Finch and Maynard, JJ., concur. Andrews, C. J., concurs in 
result. Earl, Peckham, and Gray, JJ., dissent. 


$< 


SUPREME COURT OF INDIANA. 


REPLOGLE 
v8. 
AMERICAN INS. CO. ET Au.* 


Where a copy of the policy is filed in the complaint, and the defense is other 
insurance without consent in violation of the policy, it isnot necessary to 
file a copy with the answer; nor is it necessary to aver that other insurance 
was subsisting at time of loss. 

Where the second policy contained a similar stipulation rendering it veid, 
and was issued in ignorance of the prior insurance, the second policy will 
not render the first liable on the theory that it was void ab initio, and 
hence no violation of the condition; nor by the fact that the charter of 
the company issuing the second policy prohibited such subsequent insur- 
ance and declared it void. 

The requirement of additional proofs of loss, with plans and specifications, 
with a knowledge of such policy violation, is a waiver. 

By sustaining a demurrer to a reply setting up such waiver, it is assumed 
that the facts pleaded would not constitute a waiver of forfeiture, and 


* Decision rendered, Oct. 8, 1892. 
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the presumption is that evidence and findings regarding such facts were 
not admitted during the trial. In such case a court of review, in order 
to sustain the rulings on the demurrer as harmless, will not look to the 
findings of facts and conclusions of law for sufficient proof that there was 
no waiver of forfeiture. 


Fincu & Fivcu and T. J. Srupy, for Appellant. 
Winxter & Exam, for Appellees. 
McBarinpez, C. J. 
This was a suit by Replogle, the appellant, to recover on a policy 
of tire insurance issued by the American Insurance Company, and 
reinsured in the Home Insurance Company. The policy, a copy of 


which was filed with the complaint, contained the following 
provision :— 




















6. It is further provided and agreed that if the assured should have, or 
shall hereafter obtain, any other insurance on the property hereby insured,or 
any part thereof, without the consent of the secretary of the company writ- 
ten hereon, this policy shall be void, and the assured shall not be entitled to 
recover from this company any loss or damage which may occur in or to the 
property hereby insured, or any part or portion thereof. 

The appellees answered in four paragraphs. The first was a 
general denial, while the remaining three were based upon allega- 
tions that after the policy was issued, and before the loss occurred, 
the assured, in violation of the condition above stated, without the 
knowledge or consent of the appellees, procured other and additional 
insurance on the same property in the Ohio Farmers’ Insurance 
Company. 

The sufficiency of the special answers is questioned, on the ground 
that no copy of the policy upon which the suit was brought was 
filed with them. This was not necessary. As above stated, a copy 
of it was filed with the complaint. The answers were in confession 
and avoidance, and did not seek any affirmative relief. They neces- 
sarily admit the truth of all material and well-pleaded facts in the 
complaint, and the correctness of all exhibits properly filed as parts 
of it. The ruling of the circuit court was right for this and other 
reasons. 

It is also contended that two of the paragraphs are bad because it 
is not averred that the policy in the Ohio Farmers’ Insurance Com- 
pany was in force when the loss occurred. If the policy in suit was 

. avoided by the additional insurance, it was avoided when the ad- 
ditional policy was taken, and it is immaterial whether the new 
policy was still in force when the loss occurred or not. 

The appellant filed a reply in four paragraphs. The first is a 
general denial. The second alleges in substance that the policy 
issued by the Ohio Farmers’ Insurance Company contained a pro- 
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vision relating to other insurance, similar to that contained in the 
policy sued on, and alleges that when it was issued the policy sued 
on was in full force; that the assured did not notify the Ohio Far- 
mers’ Insurance Company of its existence, and that that company 
never at any time nor in any manner consented to the additional 
insurance. It is insisted that by reason of these facts the policy is- 
sued by the Ohio Farmers’ Insurance Company was void, and did 
not constitute additional insurance so as to avoid the first policy. 
This is the second appeal of this case, the decision in the first ap- 
peal being reported under the title, Insurance Co. vs. Replogle, 114 
Ind., 1. In the opinion there rendered the sufficiency of this para- 
graph of reply was fully considered, the late Judge Mitchell an- 
nouncing the opinion of the court. Counsel for the appellant ques- 
tion the correctness of the conclusion there reached. It would be 
sufficient to say that, right or wrong, it is the law of the case, and 
must stand. We will, however, add that that opinion has an un- 
qualified approval. We regard it as a fair and correct exposition 
of the law. 

The fourth paragraph of reply alleges in substance that the Ohio 
Farmers’ Insurance Company is a mutual company; that the assured 
became a member of the company by taking a policy, and that the 
charter of the company contained a provision relating to additional 
insurance, substantially like that contained in the policy. The argu- 
ment is in substance that, as the charter forbids such insurance, and 
declares policies issued in violation thereof void, the policy was abso- 
lutely void for want of power in the company to issue it, and there- 
fore constituted no additional insurance. It is undoubtedly true 
that the charter of the company entered into and formed a part of 
the policy. Assume that the policy issued by the Ohio Farmers’ 
Insurance Company was void by reason of the pre-existing policy, 
yet, in a suit upon that policy, its invalidity could only be shown by 
the proof of extrinsic facts. There was nothing upon the face of the 
policy or in the terms of the charter to indicate the existence of the 
additional fact necessary to avoid it. It must be presumed that 
the party procuring it did so with the intention of availing himself 
of the protection which it prima facie afforded him. We quote, as 
apropos, the language of Judge Mitchell in Insurance Co. vs. Rep- 
logle, supra: “ The primary purpose of inserting conditions against 
other insurance is to protect the company from the hazard of over- 
insurance. The condition implies that the insurance company will 
decline the obligation of insurer whenever the relations of the owner 
to the property are such that he would be benefited by, and might 


therefore have a motive for, its destruction. Consequently, it aims 
Vou. XXIL.—52. 
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to secure the continual vigilance and co-operation of the owner in 
preserving the property, and to compel him to maintain such an in- 
terest in, and relation to, the property as to have no motive for the 
relaxation of his care over it. Whenever, therefore, the property 
owner, in violation of a condition such as that in question, applies 
for and obtains a second policy, valid upon its face, with the intent 
and purpose to carry the second policy as valid insurance, without 
giving notice thereof, he has thereby defeated the whole policy and 
purpose of the condition, and has done that which constitutes a 
complete defense to the first policy. As was in effect said in Lackey 
vs. Insurance Co. (42 Ga., 456): If the property owner thinks the 
second policy is good, and intends it to be good, the danger of burn- 
ing is the same as if it really were good. In our opinion, the fourth 
paragraph is no better than the second. 

The third paragraph of reply is as follows: “ For further reply to 
the second, third, and fourth paragraphs of answer herein, the 
plaintiff says that after the destruction by fire of the property men- 
tioned in the complaint herein, the defendants, with a full knowl- 
edge of all the facts set out in said paragraph of answer, required 
plaintiff upon notice by him to them of said destruction of said 
property by fire, to make due and full proofs of said destruction by 
fire of said property, and of his loss thereby, and required him, after 
he had made said proof which he deemed sufficient, to make out ad- 
ditional proofs of said destruction of said property by fire, and re- 
quired him to furnish plans and specifications of the building so de- 
stroyed, and required him to go from his home in Wayne County, 
Ind., to Indianapolis, Ind., and learn what additional proofs were 
required; all of which the plaintiff did at great expense to him in 
moneys expended and in time devoted to making said proof, and 
said additional proof, in making and procuring said plans and speci- 
fications, and in going to said city of Indianapolis, all at an expense 
in money and time of fifty dollars ($50.00). And plaintiff says that 
during all this time defendants, though fully advised and knowing 
all the matters set up in said paragraphs of answer, did not notify 
plaintiff that any objection would be made by defendants to the 
payment of the sum secured by said policy of insurance on account 
of any of the matters set forth in said paragraph of defendants’ 
answer. Wherefore, plaintiff alleges a waiver of said defenses to this 
action, and avers that the defendants are, or ought to be, estopped 
to defend against this suit on account of any of said matters. 
Wherefore,” etc. An insurance company may unquestionably waive 
the right to avoid a policy for a breach of some of its conditions. 
Any act done after notice of the breach of condition, which recog- 
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nizes the validity of the policy, is a waiver of the right to avoid for 
that reason: Titus vs. Insurance Co., 81 N. Y., 410; Cannon vs. In- 
surance Co., 53 Wis., 585; Gans vs. Insurance Co., 43 Wis., 108; 
Schreiber vs., Insurance Co., 43 Minn., 367; Insurance Co. vs. Lan- 
sing, 15 Neb., 494; Webster vs. Insurance Co., 36 Wis., 67; Insur- 
ance Co. vs. Norton, 96 U. S., 234; Prentice vs. Insurance Co., 77 
N. Y., 483; Brink vs. Insurance Co., 80 N. Y., 108; Osterloh vs. In- 
surance Co., 60 Wis., 126; Viele vs. Insurance Co., 26 Iowa, 9. In 
the case of Titus vs. Insurance Co., supra, the court says: “ Where 
there has been a breach of a condition contained in an insurance 
policy, the insurance company may or may not take advantage of 
such breach, and claim forfeiture. It may, consulting its own in- 
terests, choose to waive the forfeiture; and this it may do by express 
language to that effect, or by acts from which an intention to waive 
may be inferred, or from which a waiver follows as a legal result. 
A waiver cannot be inferred from its mere silence. It is not obliged 
to do or say anything to make the forfeiture effectual. It may wait 
until claim is made under the policy, and then, in denial thereof, or 
in defense of a suit commenced therefor, allege the forfeiture. But 
it may be asserted broadly that if, in any negotiations or trans- 
actions with the insured after knowledge of the forfeiture, it recog- 
nizes the continued validity of the policy, or does acts based thereon, 
or requires the insured by virtue thereof to do some act, or incur 
some trouble or expense, the forfeiture is as matter of law waived, 
and it is now settled in this court, after some difference of opinion, 
that such a waiver need not be based upon any new agreement or 
an estoppel.” In Cannon vs. Insurance Co., supra, the Supreme 
Court of Wisconsin says: ‘‘The proposition upon which counsel 
rely is this: that a party cannot occupy inconsistent grounds or po- 
sitions; that one who relies upon the forfeiture of a contract cannot 
at the same time treat the contract as an existing, valid one, nor call 
upon the other party to the contract to do anything required by it; 
or, to apply the proposition to the precise facts in the case, that as 
the defendant, in its correspondence with the attorneys of the plain- 
tiff, after full knowledge of the forfeiture, saw fit to call for ad- 
ditional proofs of loss, recognizing by this act the continued validity 
of the policy, it could not, after the plaintiff had gone to the expense 
and trouble of furnishing these proofs, change its ground and claim 
that the policy was no longer in force. We think this position is 
sound in law, and amply sustained by the doctrine of the adjudged 
cases.” To the same effect, and equally emphatic, is the case of 
Gans vs. Insurance Co., supra. The proposition above quoted from 
Titus vs. Insurance Co., supra, was approved by this court in 
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Insurance Co. vs. Tomlinson, 125 Ind., 84-93. If these cases decide 
the law correctly, and we think they do, the reply before us is good. 
It is expressly averred that the appellee, with full knowlege of the 
facts, not only required the appellant to make proofs of his loss, but 
after he had made proofs, required him to make additional proofs, 
and to furnish plans and specifications of the buildings destroyed, 
and to go from his hume in Wayne County, Ind., to Indianapolis, at 
an expense of $50. 

Appellees insist, however, that conceding the reply to be good, 
and that the court erred in sustaining a demurrer to it, the error 
was harmless, for the reason that evidence of the facts averred was 
admissible under the allegations of the complaint that the appellant 
had furnished the proofs of loss required by the policy, and had 
kept and performed all conditions, etc.; and that it was also admis- 
sible under the general denial. Evidence was not only admissible 
under the averments of the complaint that the assured had made 
the proofs required by the policy, but was necessary to justify a 
recovery. The averments of this reply, however, are that the as- 
sured not only made the proof required, but was required to and 
did make additional proof, and was required to furnish plans and 
specifications of the buildings destroyed. By the terms of the pol- 
icy the assured could only be required to furnish plans and specifi- 
cations in case the company elected to rebuild the destroyed build- 
ing. Such an election, of necessity, affirms the validity of the policy. 
Evidence of such requirements was not admissible, either under the 
averments of the complaint or of the reply of general denial. So, 
also, of the requirement to visit Indianapolis. 

Counsel also ask us to look to the finding of facts by the court, 
and to the couclusions of law, for assurance that there was no waiver 
of the forfeiture. The question, as presented to us, is one of plead- 
ing alone. Did the court err in sustaining a demurrer to this para- 
graph of reply? We can get no aid in the determination of this 
question from the finding, or from an examination of the evidence. 
The court, by its ruling on the demurrer, held that such facts as 
were pleaded, even if proven, would not constitute a waiver. The 
presumption is that the court, having by this ruling adopted such 
theory, adhered to it throughout the case, and admitted no evidence 
and made no finding relative to such alleged facts: Elliott App. 
Proc., § 591, and authorities cited. It will be presumed, also, that 
whatever evidence, if any, the appellant may have had in support 
of this paragraph of reply was not offered, and would therefore not 
appear in any manner in the record. It was the right of the appel- 
lant to assume that the court would adhere to the theory indicated 
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by its ruling in sustaining the demurrer, and he was not required 
to, and presumptively would not, offer any testimony relating to 
the questions covered by such ruling. We must presume that the 
cause was tried and decided upon that theory. The theory being 
erroneous and relating to a vital and controlling question, its effect 
being to exclude such question entirely from the record, we cannot, 
from an examination of the enfire record, say that a just conclusion 
was reached. The judgment is therefore reversed, with costs. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ANTHONY ET AL. 
v8. 
MASSACHUSETTS BEN. ASS’N.* 


The statute of Massachusetts providing that when a policy is effected by one 
on his own life or the life of another for the benefit of such other or his 
representatives, or a third person, the person for whose benefit it was 
made shall be entitled thereto against the creditors and representatives of 
the party effecting the insurance, does not apply to benevolent associa- 
tions so as to defeat the assignment of a certificate by a member. 


The statute permitting benevolent associations to create a fund for the 
assistance of widows, orphans, or other relatives of deceased members, 
permits a sister to be a beneficiary. 


Provisions in the certificate requiring alterations to be in writing, signed by 
the treasurer, and a rule requiring both the member and beneficiary to 
sign an assignment, are mere regulations for the protection of the 
association, which it may dispense with. 


A. M. Goopspgep, for Piaintiffs. 

E. & A E. Avery, for Defendant. 

F. A. Minurxen, for Claimants. 

Laturop, J. 

The defendant in this case does not dispute its liability, and the 
only question is whether Arnold B. Sisson, to whom a certificate had 
been issued by the defendant in 1883, had the right to assign, in 
1888, to his sister, Mary R. Sisson, a part of the money payable by 
the terms of the certificate. By the terms of the certificate, Arnold 
B. Sisson was constituted a benefit member, and the defendant 
agreed “to pay to the heirs at law of said member,” in 60 days after 
due proof of his death, “a sum equal to the amount received from 
a death assessment, but not to exceed five thousand dollars.” The 


—_e"_—Ma“:__l_""___a nT... aaaQ5GC—X__——— 
* Decision rendered, March 3, 1893. The statutes referred to in this case sufficiently appear 
in the syllabus.—Eb. Ins. L. J. 
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certificate was accepted on several conditions which formed part of 
the contract, two of which only need now be considered. These 
are the third and fifth. The third is as follows: “Any assignment 
of this certificate shall be void unless consented to in writing by said 
association, but it shall not be invalidated thereby.” The fifth pro- 
vides that “no agent of the association is autherized to make, alter, 
or discharge contracts, or waive forfeitures; and any such act, to be 
valid, must be done in writing, and signed by the treasurer of the 
association.” The plaintiffs, who seek to recover the amount of the 
certificate for the benefit of the heirs at law, contend that the con- 
tract is one of insurance, and that by the certificate the right to the 
benefit of it vested in the heirs at law of the member, without any 
right on his part to change it, in whole or in part, by an assign- 
ment. The defendant was organized in 1878, under the provisions 
of St. 1874, c. 375, and St. 1877, c. 204 (Pub. St., c. 115). St. 1882, 
c. 195, having been passed before the certificate in this case was is- 
sued, is also to be considered: See Order of Foresters vs. Callahan, 
146 Mass., 391. There is nothing in these statutes which limits the 
right of the association and one of its members to alter, in any way 
they may see fit, a contract which they may have made; and until 
after this action was brought, there was no by-law of the defendant 
upon the subject. Pub. St, c. 119, § 167, does not apply. See Has- 
kins vs. Kendall (Mass.), 495. On the other hand, the third con- 
dition on which the certificate was issued clearly implies that a 
certificate may be assigned. The distinction between a policy of 
insurance and a certificate of a beneficiary association was pointed 
out by Mr. Justice Devens in Marsh vs. American Legion of Honor 
(149 Mass., 512, 515), and it was said: “All that a beneficiary has 
during the lifetime of the member who holds the certificate is a mere 
expectancy, which gives no vested rights in the anticipated benefit, 
and is not property, as, owing to his right of revocation, it is de- 
pendent on the will and pleasure of the holder.” Under our de- 
cisions, the assignment must be to one of a class for whom the 
association may provide. Under St. 1882, c. 195, a sister of a mem- 
ber may be a beneficiary. The views above set forth are sustained 
by many authorities: See Supreme Conclave vs. Cappella, 41 Fed. 
Rep., 1; Society vs. Burkhart, 110 Ind., 189; Milner vs. Bowman, 
119 Ind., 448; Martin vs. Stubbings, 126 Ill., 387, 404; Barton vs. 
Association, 63 N. H., 535; Knights of Honor vs. Watson, 64 
N. H., 517. 

The remaining question relates to the manner in which the 
assignment was assented to. The fifth condition, requiring an alter- 
ation cf a contract to be in writing, and signed by the treasurer, 
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and the rule of the association requiring both the member insured 
and the present beneficiary to sign the form of assignment, we re- 
gard as merely regulations framed for the protection of the associ- 
ation, which it may dispense with if it sees fit: See Superior Conclave 
vs. Cappella, 41 Fed. Rep., 1, 4, and cases cited. If the original 
beneficiary had not a vested interest in the certificate, the member 
could assign it without her assent. The assent of the association 
was sufficiently manifested by the signing of the treasurer’s name 
by a clerk, who acted in so doing under the general authority of the 
treasurer. As we find no error in the rulings of the justice who 
presided in the superior court, judgment is to be entered on his 
finding. So ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LYNN GAS & ELECTRIC CO. 
v8. 
MERIDEN FIRE INS. CO. 
SAME 
vs. 


OTHER COMPANIES (22 cases. )* 


The policy was on the building, machinery, dynamos, and electric fixtures of 
an electric company. A fire caused a short circuit through the wires 
connecting with the dynamo, which increased the resistance to its revo- 
lution, and the increased strain on machinery in a remote part of the 
building caused its breakage. 

Held, That the fire was the cause of the breakage. 


Wa. H. Nires and Geo. J. Carr, for Plaintiff. 
Joun D. Bryant (Solomon Lincoln, of counsel), for Defendants. 


Know tton, J. 

The only exception relied on by the defendants in these cases is 
that relating to the claim for damage to the machinery used in gene- 
rating electricity, and to the building from a disruption of the ma- 
chinery. This machinery was in a part of the building remote from 
the fire, and none of it was burned. In his charge to the jury, the 
judge stated the theory of the plaintiff as follows: ‘The plaintiff 
says the position of the lightning-arrester in the vicinity of the fire 
was such that, by reason of the fire in the tower, a connection was 


* Decision rendered, April 4, 1893. 
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made between them called a ‘short circuit; that the short circuit 
resulted in keeping back or in bringing into the dynamo below an 
increase of electric current that made it more difficult for this arma- 
ture to revolve than before, and caused a higher power to be exerted 
upon it, or, at least, caused greater resistance to the machinery; 
that this resistance was transmitted to the pulley by which this 
armature was run through a belt; that that shock destroyed that 
pulley; that, by the destruction of that pulley, the main shaft was 
disturbed, and the succeeding pulleys up to the jack pulley were 
ruptured; that by reason of pieces flying from the jack pulley, or 
from some other cause, the fly wheel of the engine was destroyed, 
the governor broken, and everything crushed—in a word, that the 
short circuit in the tower, by reason of the fire, caused an extra 
strain upon the belt through the action of electricity, and that caused 
the damage.” The plaintiff contended that the short circuit was 
produced by the fire, either by means of heat on the horns of the 
lightning arresters, or by a flame acting as a conductor between the 
two horns, or in some other way. ‘the jury found that the plaintiff's 
theory of the cause of the damage was correct, and the question is 
whether the judge was right in ruling that an injury to the machin- 
ery caused in this way was a “loss or damage by fire,” within the 
meaning of the policy. 

The subject-matter of the insurance was the building, machinery, 
dynamos, and other electrical fixtures, besides tools, furniture, and 
supplies, used in the business of furnishing electricity for electric 
lighting. The defendants, when they made their contracts, under- 
stood that the building contained a large quantity of electrical ma- 
chinery, and that electricity would be transmitted from the dyna- 
mos, and would be a powerful force in and about the building. 
They must be presumed to have contemplated such effects as fire 
might naturally produce in connection with machinery used in gen- 
erating and transmitting strong currents of electricity. The subject 
involves a consideration of the causes to which an effect should be 
ascribed when several conditions, agencies, or authors contribute to 
produce an effect. The defendants contend that the application of 
the principle which is expressed by the maxim “ In jure non remota 
causa sed proxima spectatur ” relieves them from liability in these 
cases. It has often been necessary to determine in trials in court 
what is to be deemed the responsible cause which furnishes a foun- 
dation for a claim when several agencies and conditions have a share 
in causing damage, and the best rule that can be formulated is often 
difficult of application. When it is said that the cause to be sought is 
the direct and proximate cause, it is not meant that the cause or 
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agency which is nearest in time or place to the result is necessarily to 
be chosen: Freeman vs. Association, 156 Mass., ——. The active, effi- 
cient cause that sets in motion a train of events which brings about 
a result without the intervention of any force started and working 
actively from a new and independent source is the direct and prox- 
imate cause referred to in the cases: McDonald vs. Snelling, 14 
Allen, 290; Perley vs. Railroad Co., 98 Mass., 414, 419; Gibney vs. 
State (N. Y. App.). In Railway Co., vs. Kellogg (94 U.S., 469, 474), 
Mr. Justice Strong, who also wrote the opinions in Howard Fire 
Ins. Co. vs. Norwich & N. Y. Transp. Co. (12 Wall., 194), and in 
Western Mass. Ins. Co. vs. Norwich & N. Y. Transp. Co. (id., 201, 
note), which are much relied on by the defendants, used the follow- 
ing language in the opinion of the court: “The primary cause may 
be the proximate cause of the disaster, though it may operate 
through successive instruments; as an article at the end of a chain 
may be moved by a force applied to the other end, that force being 
the proximate cause of the movement, or as in the oft-cited case of 
the squib thrown in the market place: Scott vs. Shepherd, 2 W. 
Bl., 892. The question always is, was there an unbroken connection 
between the wrongful act and the injury,—a continuous operation ? 
Did the facts constitute a continuous succession of events, so linked 
together as to make a natural whole, or was there some new and in- 
dependent cause intervening between the wrong and the injury?” 
If this were an action against one who negligently set the fire in the 
tower, and thus caused the injury to the machinery, it is clear, on the 
theory of the plaintiff, that the negligent act of setting the fire would 
be deemed the active, efficient cause of the disruption of the machin- 
ery and the consequent injury to the building. It remains to inquire 
whether there is a different rule in an action on a policy of fire 
insurance. 

Under our statute creating a liability for damages received from 
defects in highways, it is held that the general rule is so far modi- 
fied that there can be no recovery unless the defect is the sole cause 
of the accident; but this doctrine rests on the construction of the 
statute: Tisdale vs. Norton, 8 Metc. (Mass.), 338; Marble vs. Wor- 
cester, 4 Gray, 395; Jenks vs. Wilbraham, 11 Gray, 142; McDonald 
vs. Snelling, 14 Allen, 290; Babson vs. Rockport, 101 Mass., 93. In 
suits brought on policies of fire insurance it is held that the inten- 
tion of the parties must have been to insure against losses where 
the cause insured against was a means or agency in causing the loss, 
even though it was entirely due to some other active, efficient cause 
which made use of it, or set it in motion, if the original, efficient 
cause was not itself made a subject of separate insurance. For 
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nstance, where the negligent act of the insured or anybody else causes 

a fire, and so causes damage, although the negligent act is the direct, 
proximate cause of the damage, through the fire, which was the 
passive agency, the insurer is held liable for a loss caused by the 
fire: Johnson vs. Insurance Co., 4 Allen, 388; Walker vs. Maitland, 
5 Barn. & Ald., 171; Waters vs. Ins. Co., 11 Pet., 213; Peters vs. Ins. 
Co., 14 Pet., 99; Ins. Co. vs. Sherwood, 14 How., 551; Ins. Co. vs. 
Tweed, 7 Wall., 44. Thisis the only particular in which the rule in re- 
gard to remote and proximate causes is applied differently in actions 
on fire-insurance policies from its application in other actions. A fail- 
ure sometimes to recognize this rule as standing on independent 
grounds, ard established to carry out the intention of the parties to 
contracts of insurance, has led to confusion of statement in some of 
the cases. The difficulty in applying the general rule in complicat- 
ed cases has made the interpretation of some of the decisions doubt- 
ful; but on principle, and by the weight of authority in many well- 
considered cases, we think it clear that, apart from the single 
exception above stated, the question, what is a cause which creates 
a liability ?—is to be determined in the same way in action on poli- 
cies of fire insurance as in other actions: Scripture vs. Insurance 
Co., 10 Cush., 356; New York & B. Despatch Exp. Co. vs. Traders’ 
& M. Ins. Co., 182 Mass., 377; St. John vs. Insurance Co., 11 N. Y., 
516; Insurance Co. vs. Sherwood, 14 How., 351; Insurance Co. vs. 
Tweed, 7 Wall., 44; Waters vs. Insurance Co., 11 Pet., 213, 225; 
Livie vs. Janson, 12 East, 648; Ionides vs. Insurance Co., 14 C. B. 
(N. S.), 259; Insurance Co. vs. Dorsey, 56 Md., 70; Insurance Co. vs. 
Foote, 22 Ohio St., 340. In the present case the electricity was one 
of the forces of nature,—a passive agent working under natural 
laws,—whose existence was known when the insurance policies were 
issued. Upon the theory adopted by the jury, the fire worked 
through agencies in the building, the atmosphere, the metallic ma- 
chinery, electricity, and other things, and, working precisely as the 
defendants would have expected it to work if they had thoroughly 
understood the situation and the laws applicable to the existing 
conditions, it put a great strain on the machinery, and did great 
damage. No new cause acting from an independent source inter- 
vened. The fire was the direct, proximate cause of the damage, ac- 
cording to the meaning of the words “ direct and proximate cause ” 
as interpreted by the best authorities. The instructions to the jury 
were full, clear, and correct, and the defendants’ requests for 
instructions were rightly refused. Exceptions overruled. 
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APPELLATE COURT OF INDIANA. 


LANDIS 
vs. 


STANDARD LIFE & ACC, INS. CO.* 


The application of an accident policy provided that the insurance should be 
based on orders ‘‘ given herewith” on a railroad, to be paid from his 
wages as an employe each month, and that the payments on the same 
should be the premiums for four separate contracts, each to apply to its 
separate period; also that no claim should be made for any period not 
actually paid for. 

Held, That the orders were as such not payments, and by drawing his entire 
wages each month before the order was paid, even though not notified of 
its nonpayment, the insured forfeited his insurance. 


Henry C. Dopae, for Appellant. 

CHAMBERLAIN & Turner, for Appellee. 

Davis, J. 

The only question for our consideration in this case arises on the 
pleadings, and we briefly epitomize some of the material facts there- 
in disclosed, about which there is no controversy. On the 28th of 
October, 1890, appellant applied, in writing, to appellee company 
for accident insurance, in which application he stated, among other 
things, that such insurance should “be based upon the order given 
herewith,” etc.; that the pay day of the Lake Shore & Michigan 
Southern Railroad, on which his order was drawn, was from the 
10th to the 15th of each month; and 

I agree that the payments specified in the order above mentioned shall be 
premiums for four separate and independent insurance contracts, the same 
being for consecutive periods of two, two, three, and five months, and that 
each payment shall apply only to its corresponding insurance period. I also 
agree that I will make no claim on account of any injury which may be re- 
ceived by me during any period for which the respective periods shall not 
have been actually paid prior to such injury. 

The policy was issued on the same day, in consideration “of an 
order for moneys therein specified,” ete., and embodied in express 
terms, among other provisions, the stipulation contained in the ap- 
plication above recited. On the same day, appellant signed and de- 
livered to the insurance company an order on said railroad for the 
payment, out of his wages as brakeman, $6.25 for each of the months 
of November and December, 1890, and January and February,1891, 


* Decision rendered, April 13 1893. 
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as premiums on said policy. In August, 1891, this action was insti- 
tuted by appellant against appellee on said policy to recover, ac- 
cording to the terms thereof, for injuries sustained by him in Febru- 
ary, 1891, as he avers, “while said policy was in full force and eftect,” 
etc. The answer of appellee is predicated on the provisions which 
enter into the contract hereinbefore referred to, and also avers that 
appellant’s wages for January, which were payable in February, did 
not equal the amount of the order, and that, after executing and 
delivering said order to appellee, said appellant drew and re- 
ceipted for all the money due him from said railway company as 
wages for the months of November, December, January, and Febru- 
ary, on the respective pay days for said several mouths, leaving none 
of his wages or money for either of said months in the hands of said 
railway company to be paid to appellee; that said order was duly 
presented to said railway company, and payment thereof was re- 
fused, and that none of the premiums mentioned in said order were 
paid to appellee, and they all remain wholly unpaid, etc. The ap- 
pellant, in his reply, avers that the orders were given by him and 
accepted by appellee as and for an assignment of so much of his 
earnings, and that he only intended to draw from his wages the 
amount due him not assigned, and that he did not knowingly draw 
more, and that appellee gave him no notice of the non-payment of 
the orders, and that, if he had been so informed, he was ready, able, 
and willing to pay the amount of the orders, and would have done 
so. A demurrer was overruled to appellee’s answer, and a demurrer 
was sustained to appellant’s reply. 

It is insisted on the part of appellant that “the orders were an 
assignment pro ianto of the wages to become due. * * * The 
order was a payment, whether collected or not.” Under the un- 
controverted facts disclosed in the answer and reply, and in view of 
the provisions of the contract set out therein, we are not able to agree 
with counsel. If sufficient of appellant’s wages for the respective 
months had remained in the hands of the railway company, at the 
different periods when the orders were to be paid, to satisfy the 
several premiums, then the payment thereof would have been pre- 
sumed, until notice to appellant by appellee to the contrary. Good 
faith and fair dealing would, under such circumstances, require this 
result, for the reason that forfeiture is not favored either in law or 
equity, and because such provisions are inserted for the benefit of 
the insurer, and may be waived by the company. But this rule 
cannot be invoked in behalf of appellant in this case, in the face of 
the concession that he in person drew and receipted for all the 
money due or owing him as wages for each of the months mentioned 
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in the order, and that nothing was ever paid, by him or anyone 
else, to appellee, on account of said insurance. In the case of Lyon 
vs. Insurance Co. (55 Mich., 141), the assignment of the wages was 
in writing in a separate instrument independent of the order, and 
the wages were at the proper time earned, and in the hands of the 
railway company, with which to pay the insurance company on ac- 
count of such order and assignment. In this case there was no 
such assignment, and there was no money earned by appellant, and 
in the hands of the railway company, at the proper time, with which 
to pay the insurance company. Having received the money him- 
seif, and retained it, he cannot now claim that the payment should 
be regarded as having been made to the insurance company. The 
case of McMahon vs. Insurance Co. (Iowa) is in many respects an- 
alogous to the one at bar, and the decision in that case is adverse to 
the contention of appellant in this case. The order in this case was 
not accepted or acknowledged as conclusive evidence of the payment 
of the premiums. Therefore the case of Association vs. Jackson 
(114 Ill, 533) is not in point. There are in this case no elements 
of estoppel, as in Kline vs. Association (111 Ind., 462), and no 
waiver, as in Insurance Co. vs. Gilman (112 Ind., 7). In the Kline 
case, it was stipulated in the policy that the receipt issued by the 
company “shall be conclusive evidence that the above amount has 
been paid,” and, moreover, in that case the action was prosecuted 
by the beneficiary, and not by the assured. We have considered all 
the questions presented, and have examined all the authorities cited, 
and our conclusion is that there is no available error in the record. 
Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


MAXCY 
v8. 


NEW HAMPSHIRE FIRE INS. CO., oF MANCHESTER.* 


A fire-insurance policy, by the terms of which the loss, if any, is made pay- 
able to a mortgagee as his interest may appear, is a contract for the bene- 
fit of such mortgagee; and he, or a person to whom he has assigned the 
claim after a cause of action has accrued, is entitled to recover in his own 
name the full amount of the insurance, if the same does not exceed the 
amount due upon the mortgage. 


When, in such an action, it is alleged in the complaint that the mortgagee has 
sustained loss and damage in a certain amount, it is, as against a general 
demurrer, sufficiently alleged that the insured owner has sustained loss 
and damage; and under such an allegation the value of the property 
destroyed may be shown upon the trial. 


Kuerryer & Fauntieroy and Freeman P. Lang, for Appellant. 
Witson & Van Deruir, for Respondent. 


Cot.tns, J. 

1. The complaint herein, although not as perfect as it should 
have been, was good, as against a general demurrer. The policy, 
set out in full, insured Thompson, as owner of the building described, 
against all direct loss or damage by fire, to the amount of $750. 
This loss or damage, if any, under the policy, was made payable to 
one Mitchell, trustee for Emma C. Gregg, as mortgagee, as her inter- 
est might appear. It appeared from the pleading that when the prop- 
erty was insured, and when the fire occurred, said Mitchell,as trustee 
for Mrs. Gregg, held a mortgage upon the premises, executed by 
Thompson, for an amount greatly in excess of the sum payable un- 
der the policy; that no part of this mortgage debt had been paid; 
that the building was totally destroyed by the fire; and it was 
alleged, by reason of the total destruction, said Mitchell, as trustee, 
was damaged in the full sum of $9,000. According to the allega- 
tions in the complaint, due proof of the loss was made, and the 
plaintiff had succeeded to the rights of the mortgagee by virtue of 
an assignment of all her interest in and to the policy, and the cause 
of action said to have accrued upon the same. The defendant’s 
counsel point out, as ground for the general demurrer, that it is not 
directly averred in the pleading that the insured building was of 
any value, or that, through its destruction, the owner, Thompson, 
has suffered a loss, or sustained any damage. We are of the opin- 
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ion that as against a general demurrer, where it is alleged that the 
property insured has been totally destroyed, and that a mortgagee, 
to whom the loss has been payable, under the policy, has sustained 
loss and damage in a specified sum, the complaint sufficiently alleges 
loss and damage to the insured owner. When such facts exist the 
owner must have been damaged, and must have sustained loss: 
Keeler vs. Insurance Co., 16 Wis., 523. See, also, Blasingame vs. 
Insurauce Co., 75 Cal., 633; Insurance Co. vs. Perkey, 92 Ill. 164. 
This would be the inevitable result in every case, unless we are to 
assume, contrary to a common-sense view, that the property insured 
and destroyed had no value, and that loss and damage to the mort- 

_gagee by reason of its destruction was not necessarily loss and 
damage to the owner. The liability of the defendant company can- 
not exceed the actual cash value of the property when burned, and 
this value is to be ascertained and estimated from the proofs upon 
the trial, and under the allegations as to the amount of the loss and 
damage to the plaintiff, as the assignee of the mortgagee, to whom 
the loss, if any, was expressly made payable. 

2. There was no defect of parties defendant. A policy of insur- 
ance, by the terms of which a loss thereunder is made payable to 
a mortgagee, is a contract for the benefit of such mortgagee; and 
he can enforce the liability in his own name, and without joining 
the insured. It is a sound doctrine, applicable to simple contracts 
generally, and to contracts of insurance, that if one make a promise 
to another for the benefit of, anda vailable to, a third person, the 
latter can maintain an action upon the promise in his own name. A 
mortgagee is entitled to recover tke full amount of insurance, in 
case of loss, if such insurance does not exceed the amount due upon 
and secured by the mortgage: Motley vs. Insurance Co., 29 Me., 
337; Hammel vs. Insurance Co., 50 Wis., 240; Tilley vs. Insurance 
Co., 86 Va , 811; Roussel vs. Insurance Co., 41 N. Y. Super. Ct., 279; 
Sanford vs. Insurance Co., 12 Cush., 541; Hastings vs. Insurance 
Co., 73 N. Y., 141; Meriden Sav. Bank vs. Home Mut. Fire Ins. Co., 
50 Conn., 396. And in the case of Graves vs. Insurance Co. (46 
Minn., 130), this court assumed such to be the law; holding that a 
mortgagor’s right to maintain an action in his own name upon a pol- 
icy containing a clause like that in question depended upon his having 
paid the debt, or having in some other manner satisfied and dis- 
charged the mortgage lien, or, possibly by alleging and proving 
that he had been authorized to recover by the mortgagee. Of 
course, Thompson, as the insured owner of the property, and Mrs. 
Gregg as the original mortgagee, might be allowed to intervene in 
the action, upon proper motion, or, at the instance of the defendant 
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company, either or both might be compelled to interplead and take 
part in the litigation; but this does not demonstrate anything more 
than that, under some circumstances, one or both might be proper 
parties to the action; not that either is a necessary party to the 
controversy. 

3. After the cause of action had accrued upon this policy, it be- 
came a chose in action, assignable by the party entitled to enforce 
the liability; and thereupon the assignee was, as the real party in 
interest, the proper person to bring the action. We need not cite 
authorities in support of this proposition. The order overruling 
defendant’s demurrer must be, and is, affirmed. 

Vandeburgh, J., absent, took no part. 


SUPREME COURT OF IOWA. 


HOLBROOK et AL. 
v8. 


MILL OWNER®’ MUT. INS. CO.* 


The members of a mutual company could not be suspended for nonpayment 
of assessments until after the expiration of 30 days after the mailing of a 
registered letter notifying him of the assessment. 


Held, That the time began to run from the date when the registration was 
completed by the necessary entries in the books of the post office, and the 
furnishing of a receipt as required by the postal regulations. 

Held, That where the period expired on a Sunday, it will be regarded as 
expiring on the following day. 


Gro. F. Henry, for Appellant. 
J.S. Monx and McMim1an & Kenpatt, for Appellees. 


Rorurock, J. 

1. The policy in suit was issued by the defendant to the plaintiffs 
on the 9th day of October, 1889, and by its terms the insurance was 
to be in force so long as the insured should remain members of said 
company. At the time the insurance was effected the plaintiffs ex- 
ecuted and delivered their promissory note to the defendant for the 
sum of $400, to be paid in such portions and at such times as might 
thereafter be ordered in accordance with the provisions of the articles 
of incorporation. There was a stipulation in the note in these words: 
That it “was given as a basis for assessment, as provided in the articles 
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of incorporation of said company, and no single assessment shall ex- 
ceed the amount named in this note.” The mill and machinery and 
contents were totally destroyed by fire on the 9th day of March, 1890. 
There is no dispute as to the fact that the property was insured by 
a valid policy, and it is conceded that it was destroyed by fire at the 
time above stated, and the only real ground of defense is that the 
plaintiffs failed to comply with the requirements of the contract by 
the payment of an assessment upon said note within the proper 
time, and that the policy was for that reason suspended at the time 
the property was destroyed. The said defense is set up in the 
answer in the following language: “That on the 4th day of Febru- 
ary, 1890, the amount of the loss upon the mill of one H. Wessel, 
of Luzerne, Benton County, Iowa, who held a policy of insurance in 
defendant company for $5,000, was determined to be the sum of 
$6,700; that thereupon the secretary of defendant company caused 
to be mailed to the plaintiffs, under the firm name of Holbrook 
Bros., a notice of the amount of such loss, with the name of the loser 
and the amount of said Holbrook Bros.’ proportion of the assess- 
ment for the payment of such loss, together with an assessment for 
incidental or current expenses. A copy of such notice is hereto at- 
tached, marked ‘Exhibit A,’ and made a part hereof. That such 
notice was mailed at the post office in the city of Des Moines, Iowa, 
by registered letter, addressed to said firm of Holbrook Bros., Onawa, 
Towa, on the 6th day of February, 1890. That such assessment was 
not paid to the secretary at his office within 30 days from the time 
such notice was mailed, as is required by article 14 of the articles of 
incorporation of the lefendant company, and, as is therein .provided, 
said policy was suspended after the expiration of the 30 days, and 
was suspended at the time of the burning of the plaintiffs’ mill, as 
stated in their petition, such assessment being unpaid at such time.” 
Article 14 of the articles of incorporation is as follows:— _ 

When any assessment is made upon the members of this company, as pro- 
vided in these articles, it shall be considered due notice thereof when the 
secretary shall mail by registered letter to each member such notice as is 
herein provided for; and, if any member shall fail to pay said assessment to 
the secretary, at his office, within 30 days from the time such notice is mailed, 
any policy given by this company to him shall be suspended, and 10 days 
thereafter the penalty shall be added to his assessment, as provided in article 
9, and the secretary shall proceed to collect as therein provided. 

The defendant contends that the notice of the assessment was 
mailed by “registered letter” on the 6th day of February, 1890, 
and the plaintiffs contend that the registry and mailing of the letter 
was not completed until the 7th day of that month. We think it 


fairly appears from the evidence that the registration of the letter 
Vou. XXIL—53. 
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was not completed until February 7th. This is apparent from the 
registered letter envelope, with its indorsements made at the post- 
office at Des Moines. It is indorsed thereon that the letter was 
“registered Feb. 7, 1890,” and on the reverse side of the envelope it 
appears that the railway postal clerk received the registered letter 
from the Des Moines postoffice on February 8th. The envelope 
was postmarked “Feby. 7th, 1890. Des Moines, lowa,” The letter 
was received at Onawa on the 8th day of February, 1890, and the 
record made in that office shows that it was registered on the 7th 
day of that month. There is no real conflict as to the time when 
the registration was completed. It is true, the evidence in behalf 
of the defendant tends to show that some 260 or 275 letters were 
deposited by the defendant with the postmaster for registry on the 
6th day of February, 1890, and that they were properly stamped 
and in condition for registry. Certain postoffice regulations were 
introduced in evidence upon the trial, one of which is as follows:— 

When a letter or parcel is presented for registration, the postmaster will 
examine it, to see that the sender has complied with the requirements of the 
preceding section, and, if such be the case, he will enter on the registration 
book the name and address of the sender, name of addressee, and destination 
of letter or parcel, registered number, and date of mailing, filling out a like 
stub of the book and registered receipt. He will number the letter or parcel 
to correspond with number on stub and registry receipt, sign the receipt, 
separate it from the stub, and give it to the sender. 

It appears that the defendant keeps an assessment abil and a 
“registered letter book.” The registered letters and the registered 
letter book were taken to the postoffice on the 6th day of Febru- 
ary, and the letters were left in the registry department, and the 
book was also left for the purpose of checking up the letters on the 
book. The clerk who delivered the book and letters made an entry 
in the defendant’s book showing the mailing to have been made on 
the 6th day of February, and the book was signed by the postmas- 
ter. The witness who made the deposit of the book and the letters 
testified that he was in the postoffice possibly three minutes, and 
that he does not know how long it took to get the letters out. It 
does not appear when the defendant received its registry book from 
the pustoffice. There is no pretense or claim that the messenger 
remained there, and received the receipt provided for in the post- 
office regulation above set out. Itis further provided in said regula- 
tions that “after the receipt has been given therefor, and the matter 
numbered as provided in the preceding sections, the letter or parcel 
becomes registered, and must be guarded with the utmost care.” 

It is insisted by counsel for appellant that it should be held that 
the notice was complete when the letter was deposited for mailing, 
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because the sender had then discharged his duty in regard thereto, 
and had no control over the postoffice officials as to the time within 
which the letter was forwarded. It appears to us that the ready 
answer to this claim is that the articles of incorporation provide 
that a registered letter shall be mailed. It cannot be a registered 
letter until the postoffice regulations are complied with, and the 
sender’s duty as to the service of the notice is not performed until 
the sender has his receipt, which is the evidence that the letter has 
been registered and mailed. Since the submission of this case this 
court has determined, in effect, that the mailing of the registered 
letter containing a notice of assessment corstitutes notice as of the 
date of the mailing: Ross vs. Insurance Co. (Iowa.) The court di- 
rected the jury to return a verdict for the plaintiff. We think there 
was no error in this ruling. The notice of assessment was mailed, 
and service thereby had, on the 7th day of February, 1890, and the 
property destroyed on Sunday, the 9th day of March, 1890. The 
payment of the assessment was required to be made within 30 days 
from the time the notice was mailed. The last of the 30 days was 
Sunday, the 9th day of March. It is provided by sub-division 23, 
§ 45, of the code, that 

’ In computing time the first day shall be excluded, and the last included, 


unless the last falls on Sunday, in which case the time prescribed shall be ex- 
tended so as to include the whole of the following Monday. 


The fact is that the assessment was paid on Monday, March 10th, 
and under the above statute it was within the time fixed by the arti- 
cles of incorporation. The payment was received by the company 
under a stipulation that no rights were waived thereby. We men- 
tion this fact, that it may be understood that the decision is put 
upon the ground that by strict legal right the plaintiffs were not in 
default in paying the assessment. And we desire to say in conclu- 
sion that, where rights are made to depend upon constructive ser- 
vice of notice, and forfeitures are demanded by reason of a failure to 
respond to such notices, as the law abhors forfeitures, the party de- 
manding that a forfeiture be enforced should be held toa strict 
compliance with all the provisions of the contract providing for a 
forfeiture. Applying this rule to the facts in this case, we are satis- 
fied that the defendant should have deposited the ietter in the post- 
office at Des Moines within such time as it would have been put in 
the register envelope, and be ready to deliver to the mail-carrier on 
the 6th day of February, 1890. This disposition of the case renders 


it unnecessary to determine other questions discussed by counsel. 
Affirmed. 





Supreme Court of Oregon. 


APPELLATE COURT OF INDIANA. 


INDIANA FARMERS’ LIVE-STOCK INS. CO. 
v8. 


RUNDELL.* 


Where the application was a warranty, and the insurance was on a stallion, 
a gross misstatement regarding the amount of service and the number 
of colts obtained was a fatal breach. 


W. R Harrison and Beem & Hickam, for Appellant. 
Jorpan & Maruews and I. H. Fowter, for Appellee. 


Buack, J. 

The appellee brought his action against the appellant upon a poli- 
cy of insurance against loss by death ofa stallion. Issues of fact 
were formed, which were tried by the court, and a special find- 
ing, with a conclusion of law in favor of the appellee, was ren- 
dered, and judgment was given accordingly. It is assigned that 
the court erred in its conclusion of law upon the facts found. In 
one of the paragraphs of answer it was alleged, among other things, 
that in the written application for the insurance the appellee’s in- 
testate warranted that during the preceding season, of 1890, the 
stallion had served seven mares, and got five of them with foal, 
and that in truth the horse served eight mares during the year 1890, 
but did not get five of them with foal, but only got one with foal. 
In the written application, which was made part of this answer, 
and was set forth in the finding, and which by the policy was re- 
ferred to and made part of the policy, and a warranty on the part 
of the assured, he stated, in answer to a question as to the number 
of mares served in the year 1890, and the number of colts obtained, 
that seven mares were served, and five colts were obtained. In the 
policy it was provided that it should be void if any of the answers 
contained in the application should be found to be untrue. The 
court found that during the season of 1890 the horse “ served a few 
mares,—six or seven—and got one colt.” We have scanned with 
care the policy and the application and we are unable to hold that 
the statement in the application as to the number of colts obtained 
in 1890 was not a warranty. It is so well settled that a variance in 
the matter warranted will avoid the policy, without regard to the 
question as to whether such variance affected the risk, that there 
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can scarcely be need to cite authorities. In such case we are not al- 
lowed to speculate as to the improbability of the intention of the par- 
ties to base the contract upon such a condition. Courts cannot 
interfere with the lawful contract of capable parties,where there is no 
pretense of fraud or mistake, so as to make for them a different con- 
tract. “ While forfeitures are never favored, yet if, upon a reasonable 
construction, it appears that the parties contracted for a for- 
feiture upon certain conditions, it only remains for the courts to en- 
force the contract as the parties have made it. It is neither unlawful 
. nor against public policy for a contract of life insurance to stipulate 
that upon certain conditions or contingencies the policy should be- 
come void:” Insurance Co. vs. Hazelett, 105 Ind., 212. 
The judgment is reversed. 


SUPREME COURT OF KANSAS. 


MODERN WOODMEN OF AMERICA 
v8. 


JAMESON.* 


When a member has been suspended for default in assessment, re-instatement 
to membership in a benevolent society cannot be affected after the death 
of the member, by the payment of the assessment, although according to 
the rules of the order such payment was within the time that would have 
entitled to re-instatement if alive. 


Per Curram. 

It is urged that the head camp did not make an assessment upon 
Jameson after his default upon the assessment of August, 1888, and 
therefore that the opinion handed down upon the former rehearing 
is not sustained by the facts. It appears that blank notices for as- 
sessment were sent in September from the head camp to the local 
clerk. The local clerk, acting for the head camp, received payment 
of $1.05 for the September assessment upon Jameson, which was due 
October 1, 1888, at the same time that he received the payment for 
the August assessment. As the local clerk acted for the head camp, 
we must regard the assessment for September as having been made 
by the head camp through its local clerk, and therefore we conclude 
that the opinion handed down upon the rehearing is not incorrect 
in this matter. In Stylow vs. Insurance Co. (69 Wis., 224), it was 
said: “A mutual life-insurance company, whose by-laws provide 


* Decision rendered, Nov. 5, 1892. Affirming prior decision reported in 21 Ins. L. J., 711. 
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that membership shall be forfeited by a failure to pay any assess- 
ment within sixty days after notice, but may be restored on paying 
all arrears, etc., the company reserving the right to exact a physi- 
cian’s certificate as to health, waives a forfeiture by making a new 
assessment while the member is in default by a failure to pay a pre- 
vious one within the sixty days limited.” It was decided in Mc- 
Donald vs. Supreme Council, etc. (78 Cal., 49) : “‘ The acceptance by 
a mutual benefit association of assessments after knowledge of a for- 
feiture by reason of nonpayment thereof within the required time 
operates as a waiver of the forfeiture, in the absence of convention , 
of the parties to the contrary.” In Association vs. Beck (77 Ind., 
203), the court ruled that “the demand and receipt of assessments 
by a life-insurance company, after the death of the insured, with 
knowledge of his death, and that the contract was voidable on ac- 
count of misrepresentations by the insured, waives the forfeiture.” 
It was also ruled in Association vs. Stapp (77 Tex. ,517),that, “ where 
the certificate of membership in a mutual benefit society provides 
that assessments shall be paid within thirty days from the date of 
notice, payment within that time will preserve the validity of the 
certificate, though such payment is made by the beneficiary after 
the death of the member.” 


SUPREME COURT OF MICHIGAN. 


LENTZ ) 


v8. 


TEUTONIA FIRE INS. co.* ) 


The policy provided that no action could be maintained unless begun within 
six months after the loss; also that the company was entitled to 60 days 
in which to pay the loss. The adjuster offered a compromise shortly after 
the tire. Two months after the fire, the agent denied liability. 


Held, That this was a waiver of proofs of loss, but an action begun after the 
six months was too late. 
J. C. Wiyne, for Appellant. 
Woop & Birp, for Appellee. 
Monreomery, J. 

Action on a policy of insurance. The loss is alleged to have 
occurred on the 23d of October, 1889. Three grounds of defense 
were urged in the court below: First, that the property burned was 
" * Decision rendered, July 25, 1893. 
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not covered by the policy; second, that no proofs of loss were fur- 
nished; third, that the suit was not commenced within the time 
limited by the policy. The circuit judge directed a verdict for the 
defendant, on the ground that the policy did not cover the property 
burned. The record contains the substance of all the testimony. If 
it appears that there is any conclusive reason why no recovery 
should be had, the judgment should not be disturbed: Dunning 
vs. Calkins, 51 Mich., 556; Monaghan vs. Insurance Co., 53 Mich., 
238. The policy contains a provision that 

No suit or action on this policy shall be sustainable in any court of law 


* * unless such action shall be commenced within six months next after 
the loss shall occur. 


The suit was not instituted until the 5th day of May, 1890—six 
months and twelve days after the fire. This delay operates to bar 
recovery, unless it is excused by the act of the company. This is 
claimed by the plaintiff. It appears that the adjuster of the com- 
pany called upon the plaintiff, in company with the local agent, 
shortly after the fire, and, as the plaintiff testified, then agreed to 
pay him $25 by-way of compromise; but on the 22d day of Decem- 
ber he was informed by the local agent that the company denied 
any liability, the agent at that time offering to credit him $12.50 as 
a premium on a new policy of insurance. This he declined to ac- 
cept. He now treats the repudiation of the liability as excusing 
him from furnishing any proofs cf loss, and justifying an action on 
the policy. Assuming that he is right in this contention, it unfor- 
tunately demonstrates that he was not delayed in bringing suit by 
the negotiations. Had he furnished proofs af loss the day the fire 
occurred, the company would be entitled to 60 days within which 
to make payment by the terms of the policy. He could not, there- 
fore, have brought suit earlier than December 22d. He now brings 
suit without furnishing proofs of loss, on the claim that the com- 
pany’s refusal to pay waived such proofs. This he was entitled to 
do on December 22d, the earliest day at which he could have 
brought suit had be furnished proofs. This distinguishes the case 
from Voorheis vs. Society (91 Mich., 469), and brings the case 
directly within the ruling in Law vs. Association (Mich.). 

Judgment affirmed, with costs. The other justices concurred. 





Court of Appeals of Maryland. 


COURT OF APPEALS OF MARYLAND. 


HANOVER FIRE INS. CO., or Ciry or NEw YorK 
vs. 


BROWN eT AL.* 


A foreclosure sale, in accordance with a stipulation in the mortgage, does not 
pass title to the purchaser until ratified by the court, and is therefore not 
a violation of a policy provision rendering it void on the entry of a de- 
cree of foreclosure by the court, or in case of a sale under deed ot trust, 
or of change in title or possession. 


Where all the policies stipulated to pay that proportion of the loss which the 
amount insured by each bore to the total insurance, each insurance is in- 
dependent, and an excess of payment by any of the insurers will not en- 
title to a contribution from the rest. 


In such case evidence of a compromise by some of the companies and assign- 
ment of claim to them against the others is not admissible where the 
pleadings showed no right of contribution, and, where the declaration 
avers a direct liability on the policy, a replication founded on such 
assignment is bad on demurrer. 


Statement of facts by Bryan, J. 


Alexander Brown & Sons brought an action against the Hanover 
Fire Insurance Company on a policy of insurance. The defendant 
pleaded three pleas, as follows: ‘It says, for a first plea, that, in and 
by said policy of insurance in the declaration mentioned, it is, among 
other things, provided that said policy should become void, and of 
no effect, immediately upon the passing or entry of a decree of 
foreclosure; or upon a sale under a deed of trust or levy under an 
execution; or if the assured shall be adjudged a bankrupt; or if the 
property insured be assigned under any bankrupt or insolvent laws, 
or if any change take place in title or possession of the property, 
whether by sale, transfer, conveyance, legal process, or judicial decree, 
(possession by reason of death excepted), and the defendant avers that 
prior to the 29th day of March, 1891, and prior to the happening of 
the fire in the declaration mentioned, the property was sold by the 
plaintiffs under a deed of trust, and this it is ready to verify. And 
for a second plea the said defendant says that the said policy in the 
declaration mentioned, by reason of the aforesaid provisions therein 
contained, became and was void and of no effect prior to the said 
29th day of March, 1891, and prior to the happening of said fire, 
because it says that prior to said day, and prior to said fire, a decree 
of foreclosure of the mortgaged property was passed and entered in 
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the Circuit Court of Baltimore City, and this it is ready to verify- 
And for a third plea it says that the aforesaid policy in the declara- 
tion mentioned,by reason of the said provisions therein contained, be- 
came and was void and of no effect prior to the said 29th day of March, 
1891, and prior to the happening of said fire, because it says that 
prior to said day, and prior to said fire, a change took place in the 
possession of the said mortgaged property, and this it is ready to 
verify.” The defendant also filed a fourth plea, alleging that the 
plaintiffs had been fully indemnified and paid by other insurers for 
all loss and damages alleged to have been sustained by them by 
reason of the fire. The plaintiffs filed six replications to these pleas, 
and the defendant demurred to all of them. The demurrers were 
overruled, and the defendant had leave to plead over. The replica- 
tions and demurrers are sufficiently stated in the opinion of the 
court. The defendant joined issue on the replications, and the 
case was tried before the court without a jury. The policy was 
effected in October, 1890, by O. Hammond, Jr., on a brick building, 
and certain machinery contained in it. The amount insured was 
$2,500, and the loss, if any, was made “payable to Alexander 
Brown & Sons, as interest may appear.” The property insured, 
and the direction that the loss should be paid to Brown & Sons, 
appear in an indorsement on the policy which seems to have been 
made at the time it was issued. The evidence in behalf of the 
plaintiffs tended to show that the building and machinery were 
seriously injured by fire on the 29th day of March, 1891, and that 
the damage exceeded the sum of $18,900, and that they held a mort- 
gage from Hammond, executed in 1884, for $50,000, on the insured 
property, and that at the commencement of foreclosure proceed- 
ings (as they are called in the bill of exceptions), hereafter men- 
tioned, the sum of $36,000, with some interest, was due. The evi- 
dence for the plaintiffs further tended to show that at the time the 
policy was issued, and continuously down to the time of the fire, 
the insured premises were leased by Hammond to the Charles H. 
Rohr Packing Company, and that neither the mortgagor nor the 
mortgagees nor the plaintiffs, as purchasers, were in actual pos- 
session of the premises, but the lessees had exclusive occupancy of 
them, and that the property was insured on the same risk by twenty- 
one policies, including this one, and one by the Merchants’ Fire 
Insurance Company; that the aggregate amount insured was 
$33,000 on the building, and $23,000 on the machinery; and that all 
the policies had substantially the same contributory clause, so called, 
as the policy of the defendant. There was also evidence tending to 
show that the portion of loss payable by defendant was $775.64. 
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Notice of loss was given to defendant, and proofs of loss furnished. 
By the terms of the policy, it was to become void and of no effect 

Immediately upon the passing or entry of a decree of foreclosure; or upon a 
sale under a deed of trust or levy under an execution; or if assured shall be 
adjudged a bankrupt; or if the property insured be assigned under any bank- 
rupt or insolvent laws; or if any change take place in title or possession of 
the property, whether by sale, transfer, conveyance, legal process, or judicial 
decree (succession by reason of death excepted); or if the policy, before loss, 
be assigned without consent of the company indorsed hereon. 


It contained also the following clause :— 

In no case shall the claim be for a greater sum than the actual damage to 
or cash value of the property at the time of the fire, nor shall the assured be 
entitled to recover of this company any greater proportion of the loss or dam- 
age than the amount hereby insured bears to the whole sum insured on said 
property, whether such other insurance be by specific or by general or float- 
ing policies, and without reference to the solvency or the liability of other 
insurers. 

The defendant offered in evidence the mortgage from Hammond 
to Alexander Brown & Sons. This mortgage contained a power 
of sale by Stewart Brown, named as the duly-constituted attorney 
or agent of the mortgagees. The defendant also proved that the 
attorney, on the 26th day of March, 1891, sold the insured property 
to the plaintiffs for the sum of $25,000, and the sale was reported 
to the Circuit Court of Baltimore City. On the 28th of March, 1891, 
the usual order nisi was passed, and on the 2d of July of same year 
the sale was finally ratified and confirmed. The auditor’s report 
allowed to plaintiffs from the proceeds of sale more than $23,000 on 
their mortgage debt, and showed a balance due them of more than 
$13,000. Defendant offered evidence tending to prove that the total 
loss to the property insured amounted to $17,310, as ascertained by 
arbitration between the plaintiffs and nineteen insurance companies 
who had issued policies on the same risk, and that this sum had 
been paid to the plaintiffs, and that the amount of insurance covered 
by these nineteen policies aggregated $51,000, and that on seventeen 
of these policies the agents of the insurance companies had madé 
an indorsement in the following form on the 26th day of March, 
1891: “This policy continued in name and for account of Alexander 
Brown & Sons, who have purchased the within-described property 
under foreclosure sale, subject to ratification by court.” The plain- 
tiffs then, in rebuttal, offered evidence that they were not satisfied 
with the amount of the loss awarded in the arbitration, and com- 
menced suit on some of the policies, and threatened suit on all the 
rest, whereupon a compromise was effected, whereby, in addition to 
the sum awarded by the arbitration, they were to receive the 
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amounts which, upon proper contribution, would be payable to the 
said companies by the Merchants’ Insurance Company and the 
Hanover Insurance Company, and that the claim for these amounts 
was assigned by them. This evidence was admitted against the 
defendant’s objection, and it excepted. The first three prayers of 
defendant required the court to find, as matter of law, that there 
had been an entry of a decree of foreclosure, a sale under a deed of 
trust, and a change in possession of the property. The fourth 
prayer maintained that if the total damage sustained by the plaintiffs 
amounted to $17,310, and that this sum was paid to them by the 
nineteen other companies, the plaintiffs were not entitled to recover, 
although the nineteen companies made the aforesaid assignments to 
them. The court rejected all these prayers, and the defendant ex- 
cepted. Verdict and judgment being rendered against it, an appeal 
was prayed. 


Morrison, Munnikuuysen & Bonn, for Appellant. 
Brown & Brune, for Appellees. 


Bryan, J. (after stating the facts.) 
The passing or entry of a decree of foreclosure is one of the 


causes which, according to the terms of the policy, would make it 
void; and it is maintained by the defendant that the proceedings 
for a sale under the mortgage were equivalent to the entry of such 
a decree, within the meaning of the policy. A mortgage is, in law, 
a conditional sale. The mortgagor, in consideration of so much 
money, sells the property to the mortgagee, upon the condition, 
lowever, that the sale is to be void, provided, by a given day, the 
mortgagor repays the money, with interest. Ifthe mortgagor fails 
to repay the money, with interest, at the time stipulated, the mort- 
gagee’s title to the property becomes absolute at law, because the 
condition subsequent which was to defeat it has not been performed. 
But courts of equity give to the mortgagor what is called the 
“equity of redemption;” that is, they allow him to redeem his for- 
feited mortgage by repaying, notwithstanding the default, the sum 
mentioned therein. And the only way for the mortgagee to prevent 
this redemption is to file a bill in equity, in which he calls upon 
the mortgagor to repay the money, or be forever foreclosed of his 
equity of redemption. The court, in due course, passes a decree 
appointing a day for the money to be paid, and declaring that if it 
is not paid at or before that time the mortgagor’s right of redemp- 
tion shall be forever taken away. Upon the failure to pay at the 
designated time, the decree is made final and absolute. This is a 
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decree of foreclosure, and it was the ordinary proceeding in behalf 
of mortgagees before the act of assembly which authorized courts 
of equity to decree that the property should be sold. The decree 
for foreclosure has disappeared from our practice, being entirely 
superseded by the more convenient decree for sale, which is, how- 
ever, sometimes, though inaccurately, called a “foreclosure decree.” 
The proceeding in this case was not a decree of any kind, but an 
advertisement and sale under a power contained in a mortgage. 
To be sure, the sale under such a power would be as effective as a 
sale under a decree of a court of equity, and so would any other 
sale lawfully made. But if we could consider it as equivalent, within 
the meaning of the policy, to a decree, we could not disregard the 
difference between a decree for a sale and a decree of foreclosure. 
A sale under a decree does not pass the title, unless it is ratified 
and confirmed. The court is the vendor, acting through its agent, 
the trustee who has been appointed to make the sale. He reports 
to the court the offer of the bidder for the property. If the offer is 
accepted, the sale is ratified, and thereupon, and not sooner, the 
contract of sale becomes complete. Before ratification the trans- 
action is merely an offer to purchase, which has not been accepted. 
On the other hand, a decree of foreclosure, ipso facto, extinguishes 
the mortgagor’s right of redemption, and vests the entire title in 
the mortgagee. Another cause which would render the policy void 
is a sale under a deed of trust, or any change in the title or pos- 
session of the property. It was necessary that the sale made by 
the attorney named in the mortgage should be reported to a court 
of equity, and when it was reported the same proceedings were re- 
quired as if it had been made by a trustee under a decree: Code, 
Art. 66, § 9, Pub Gen. Laws. We have seen that the sale was not 
a complete contract, and that, when reported, it was merely an offer 
to make a purchase, which had not been accepted by the only 
authority competent to accept it,—that is to say, the court. If we 
read the whole of this clause containing the causes of forfeiture, it 
is evident that the purpose was to provide that the insurance should 
cease to be effective as soon as the title of the insured came to an 
end. It was not intended that he should have a right of recovery 
for the destruction of property which he did not own. But it could 
not have been the purpose to forfeit the policy while his ownership 
continued. The sale under a deed of trust mentioned in the policy 
means a consummated transaction by which the interest of the in- 
sured was divested. The sale made by the attorney was finally 
ratified by the court after the fire had occurred. Before this rati- 
fication the proceeding was merely an unaccepted proposition for a 
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purchase, and no change had taken place in the title. The prop- 
erty was occupied by a tenant of Hammond, the insured, and his 
occupancy was, in law, the possession of his landlord, and it 
continued to be vested in him until the change of title had been 
accomphshed. 

The fourth prayer presents a question of some interest. If all the 
insurers had bound themselves by their policies to pay the entire 
loss, and one or more of them had paid it, those so paying would 
have had a right of action against the other for a ratable propor- 
tion of the amount paid by them, because they would have paid a 
debt which was equally and concurrently due by the other insurers. 
As all were equally bound, all ought equally to contribute to the 
payment. They were in a position similar to that of one surety 
who pays a debt for which other sureties are bound jointly with 
him. But in the different polices concerned in this case there is no 
concurrent liability. Each insurer, by the distinct terms of his con- 
tract, makes himself liable for a certain and definite fractional part 
of the loss, to be calculated in the manner stipulated in the policies. 
In this case the defendant contracts to pay the proportion of the 
loss which the amount insured by it bears to the whole sum insured 
on the property in all the policies, and it is stated in the evidence 
that the other policies had substantially the same stipulation. The 
contracts are entirely separate and independent of each other. 
Each insurer binds himself to pay his own proportion of the loss, 
without any reference to what may be paid by the others. If they 
pay more or less than they are bound to pay, or if they do not pay 
anything, it in no manner concerns him. If in this case the other 
insurance companies had paid the whole loss, they would have had 
no right of contribution from the defendant, and neither would 
such payment have discharged any portion of the defendant's lia- 
bility to the insured. Lucas vs. Insurance Co. (6 Cow., 635) was 
an action on a fire-insurance policy, with a clause exactly similar to 
the one now in question. The court decided as follows: “Where 
there are several policies containing this clause, they are all and 
each liable to pay the ratable portion mentioned in the clause, 
though it happen that some have paid more than their share, and 
even enough to cover the whole loss; this, whether they had knowl- 
edge of all the policies at the time or not. There is no contribution 
between policies containing this clause. * * * Where there are 
several policies on the same subject, without this clause, it is double 
insurance. They are all deemed but one policy. The insured can 
recover but one indemnity, and contribution prevails between the 
insurers.” And it was considered perfectly weil settled, in cases 
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where policies did not contain this clause, and the insured recov- 
ered against one or more of them the amount of his loss, that he 
could not maintain his action against any of the other insurers. 
The reason was that he had recovered full indemnity from parties 
who stood in the position of co-insurers, and who had a right of 
contribution against the makers of the other policies. The doctrine 
of Lucas’ Case (6 Cow., 635) was fully approved in Whiting vs. In- 
surance Co. (15 Md., 297), where the same principles were applied 
to a different state of facts presented in a suit on a marine policy. 
It will be seen that it was an error in the fourth prayer to suppose 
that the payment of the whole loss would exonerate the defend- 
ant, inasmuch as it was not liable for contribution to the insurers 
who are alleged to have made the payment. We are now prepared 
to decide the question of evidence in the first exception. ‘Ihe 
assignments of their rights of contribution made by the other in- 
surance companies were entirely futile, as they had no right of con- 
tribution against the defendant. The admission of the evidence 
introduced into the case an element of responsibility which could 
not be properly asserted against it. The plaintiffs’ insurable inter- 
est was the the debt secured by the mortgage. A portion of this 
debt had been paid before the suit was brought, as shown by the 
auditor’s report, which distributed the proceeds of the sale, and 
there still remained due more than $13,000. The defendant was 
liable for its due proportion of this amount, and nothing more. 

We have reserved the consideration of the demurrers until the 
last. The Ist, 2d, and 3d replications refer to documents which did 
not appear in any previous pleading, and it is prayed that they may 
be considered as parts of these replications. It is the object of 
pleading to place on the record the facts which make up the plain- 
tiffs’ cause of action and the defendant’s ground of defense. If it is 
desired to show to the court the contents of a paper not already 
spread on the record, it may be done by exhibiting it, or by averring 
the legal effect of its contents; but it is totally inadmissible by refer- 
ence to incorporate into a pleading the contents of a paper which is 
not produced. In determining the validity of the pleadings, it is 
not competent for the court to consider anything which does not 
appear on the record. There are some redundancies and erroneous 
legal deductions in the first replication; but it substantially avers 
that there was no sale of the insured property, within the meaning 
of the policy, as is averred also by the second and third replications. 
We must look to the substance of the pleadings, and not hold them 
insufficient because of the informalities which have been mentioned. 
There is no error in the fourth and fifth replications. 
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The sixth replication is to the defendant’s fourth plea. This plea 
avers such insurance by other companies, and payment in full by 
them, as would exempt the defendant from a suit by the plaintiffs, 
according to what we have said in a previous part of this opinion. 
There is no reference in the plea to the cause stipulating for a propor- 
tionate liability among the insurers, and it does not appear in the 
declaration. Without this clause, we have seen those who did not pay 
would be liable for contribution to those who had paid the amount in- 
sured. We must take the plea as averring insurance by policies which 
did not contain this clause. The replication to the plea does not 
aver that the other insurers had paid more than their ratable portion 
of the loss, but it avers a compromise with them, and an acceptance 
of a smaller sum than the amount claimed by the plaintiffs, and an 
assignment to the plaintiffs of their claim against the defendant in 
satisfaction of the larger sum demanded from them. They would 
have no right of contribution unless they had paid more than their 
ratable share of the loss. Moreover, the declaration in the cause is on 
a policy of insurance, and avers direct liability to the plaintiffs on the 
contract contained in the policy, and this replication brings forward 
a new and distinct cause of action, founded on several assignments of 
claims for contribution alleged to be due to other insurance compa- 
nies. This is the error which is called a “departure in pleading.” 
The replication was bad on demurrer. It will be seen, however, 
that both plea and replication were dealing with supposed policies 
of insurance, different in character from those which were afterwards 
oftered in evidence; that is to say, with such as did not contain the 
stipulation for proportionate liability. The sixth replication, though 
erroneous, would have caused no injury to the defendant, in itself, 
but it furnished the occasion for the admission of the incompetent 
evidence in the first exception. 

Judgment reversed, and new trial ordered. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FOGG ET AL. 
v8. 


SUPREME LODGE OF ORDER OF GOLDEN LION.* 


The statute under which a benevolent society was organized provided that 
assessments should be divided into two funds, one to be set aside for the 
exclusive payment of matured endowments, the other for the exclusive 
payment of disability benefits, and also provided for assessments for 
expenses. 

Held, That although the business may have been illegal and ultra vires, the 
members were not entitled to recover from the receiver the money paid 
for assessments and initiation fees, as for money had and received, but 
should be entitled to pro rata dividends of the fund derived from 
assessments. 

Held, That the rights of the parties were fixed by the date of filing a bill for 
the receiver. 

The right of reinstatement incase of nonpayment of an assessment expired on 
the day on which a bill was filed for an injunction and a receiver, and the 
injunction was granted on the day following, but it did not appear that 
these facts were known to the members. 

Held, That nonpayment of assessment on the day on which the right expired 
was fatal to claims on the assets; but the legal proceedings granting the 
injunction exceeded such payments as were due on that day and thereafter. 

Held, That payments made on account of sick and disability claims should 
be deducted from payments made by the member in proving his claims, 

Held, That, after the injunction, claims not otherwise assignable could be 
assigned subject to equities. 

An assessment for expenses before the injunction ongwhich some had paid, 
should be held valid in so far as needed for creditors. 

Nonpayment of assessments will not be excused for the purpose of allowing 
the parties to prove claims, on the ground that they were irregular, where 
no timely objection has been made to such irregularity. 

Checks for benefits, not collected by the holders prior to the injunction, are 
not entitled to payment in full, but only to be proved against the fund 
for such benefits. 


G. S. Hate, pro se. 

H. N. Sueparp, for Certificate Holders. 

Wittums & Anperson, for Lapsed Certificate Holders. 

E. A. Auerr, F. A. Petron, and E. I. Baker, for Certain Creditors. 


ALLEN, J. 
The receiver is very properly anxious to make a distribution of: 
the assets as soon as possible, and we also feel the importance of so 
doing, in this and the other similar cases pending in this court, and 
therefore we have given our earliest attention to the questions 
presented. . 


* Decision rendered, April 7, 1893. 
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1. It is contended in behalf of certain certificate holders that the 
whole business prosecuted by the Order of the Golden Lion was 
illegal, and ultra vires, and that, therefore, all moneys collected by 
it from its apparent members were paid without consideration, and 
might be recovered back in actions for money had and received. It 
is therefore insisted that dividends shall be paid from all the moneys 
now on hand, including the reserve and benefit funds, so called, 
upon all sums so paid in, including sums which were paid for initia- 
tion fees and fines, and sums paid upon assessments for expenses. 
But this consequence does not follow from the premises assumed. 
By St. 1890, c. 341, § 1, amending St. 1888, c. 429, § 8, it is enacted 
that all the money derived from the first class of assessments therein 
provided for shall be divided into two funds,—one of which shall 
be set aside as a reserve fund, for the exclusive payment of matured 
endowment certificates, and the other is a benefit fund, to be ap- 
plied exclusively to the payment of disability bénefits,—and that no 
portion of the moneys so received shall be devoted to or used for 
any other purpose, or carried to any other fund. It is then provid- 
ed that the corporation may make not exceeding three assessments 
per year to meet its reasonably necessary expenses. The Order of 
the Golden Lion, and all of its certificate holders, were assuming to 
act under these statutory provisions, and all expected and under- 
stood that the moneys paid in would be applied accordingly. Cer- 
tain sums were paid in upon assessments of the first class, and 
certain other sums upon assessments for expenses, and have been 
used for expenses. In now making distribution of the fund on hand 
derived from assessments of the first class, it is obviously more just 
that the dividends to be paid to each holder of a certificate should 
be in proportion to the amount paid in by him to this fund. It is 
contended that it was illegal to exact five dollars as an initiation fee. 
Even if so, the money was nevertheless voluntarily paid, and it did 
not go into the reserve or benefit fund, and this must have been 
well understood by those who paid it, and there is no good reason 
why they should now receive a dividend therefrom. 

2. The date of the filing of the bill is to be taken as the date 
which, as a general rule, fixes the rights of the parties: Burdon vs. 
Association, 147 Mass., 360, 368, and cases there cited. 

3. The third request for instructions relates to the rights of 
holders of certificates who had been suspended for nonpayment of an 
assessment, but who, at the time when tke business of the order was 
stopped by legal proceedings, were entitled to reinstatement by pay- 
ment of the assessment and a fine within 30 days. The general laws 


governing the endowment class (law 3, § 1) provided as follows:— 
‘Vou. XXIT.—54. 
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Any member who fails to pay the assessment within 30 days from the date 
of the call shall stand suspended. * * * Thirty days shall be allowed for 
reinstatement, by the payment of a fine of one dollar. 

On an examination of the dates, we do not find that there were 
any suspended holders of certificates who lost the right of reinstate- 
ment in consequence of the legal proceedings. Assessment No. 13 
was laid September 19, 1891, and was payabl2 October 19th, and the 
right to reinstatement expired November 18th. The bill in this 
case, to restrain further proceedings by the order, was filed Novem- 
ber 18th. An order of notice was issued November 19th, returnable 
November 20th. Service was accepted on behalf of the order No- 
vember 19th, and service upon the officers was made the same day, 
and the order appeared, by its counsel, November 20th. The 
order for the injunction was passed December 15th. A bill in 
equity was also filed in the superior court November 19th, on which 
an injunction issued the same day, but the proceedings in that case 
were afterwards suspended, not having been instituted until after 
the bill in this case was filed. There was nothing to prevent the 
payment on November 18th of the sum required for the reinstate- 
ment of any holder of a certificate who had failed to pay the thir- 
teenth assessment. There has been no suggestion that any such 
suspended holder of a certificate actually sought on that day to ob- 
tain such reinstatement, and was cut off, either through a miscon- 
ception of his rights, in consequence of the filing of the bill, or 
through the refusal of the order to receive the money. There is 
nothing to show that the order, or any officer thereof, was even 
aware of the filing of the bill until November 19th; much less, that 
it refused to receive payments on November 18th from suspended 
holders of certificates, who sought reinstatement. It follows that 
holders of certificates who failed to pay the thirteenth assessment 
seasonably, or to obtain reinstatement by November 18th, are not 
entitled so prove claims; and the same rule is applicable to all those 
who failed to pay any earlier assessment. 

4. The fourteenth assessment, which was for expenses, was laid 
October 20th, and was payable November 19th, and the right to re- 
instatement would expire December 19th. Legal proceedings hav- 
ing intervened before the last day of payment, and an injunction of 
the superior court being in force on that day, which, as we under- 
stand, prevented the order from collecting assessments, and the pro- 
ceedings both in that court and in this court being matters of gen- 
eral notoriety before the right to reinstatement would expire, the 
holders of certificates, who failed to make payment of this assessment 
seasonably, or to seek reinstatement after nonpayment, were in a 
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measure excusable, and the right to prove claims should not be cut 
off by reason thereof. Those who paid the assessment seasonably 
should have their money refunded in full, in order to put them on 
the same footing with those who omitted to pay, subject, however, 
to the retention of such portion thereof as may be necessary to pay 
their proportionate share of the amount of the outstanding debts 
against the order, as hereinafter set forth. See paragraph 7, post. 

5. The ruling was right that payments made to a certificate hold- 
er on account of sick or disability claims are to be deducted from 
the money paid in by him, and the balance only is provable. This 
is obviously equitable. No computation of interest on sums paid 
for sick or disability benefits should be made. 

6. While the business of the order was carried on, the relation of 
holders of certificates to the order was such that their rights under 
their certificates could not be assigned; and by St. 1888, c. 429, $ 15, 
the same were not subject to attachment, or to seizure on execution. 
But since the further prosecution of the business has been enjoined, 
and all that remains is to make distribution of the assets under the 
order of the court, the nature of the rights of holders of certificates 
has so far changed that their claims may be assigned subject to 
rights of set-off and other equities against the original holders: 
Briggs vs. Earl, 139 Mass., 473; Dadmun Manuf’g Co. vs. Worces- 
ter Ins. Co., 11 Mete. (Mass.), 429, 485; Wilson vs. Hill, 3 Mete. 
(Mass.), 66, 69; May, Ins., § 36, and cases cited. 

7. As has been stated already, the fourteenth assessment, which 
was for expenses, was laid October 20th, and was payable November 
19th. Some of the holders of certificates had paid the same, when 
legal proceedings were instituted to enjoin the order, and others 
might have done so before the expiration of the final time when such 
payment might have been made. The payments of this assessment 
were interrupted by the legal proceedings. The question now arises, 
what can be done for outstanding creditors? The general fund 
which was appropriated for expenses, and which is now in the re- 
ceiver’s hands, being insufficient to pay them in full. The payment 
of the fourteenth assessment by all the holders of certificates would 
have given more money than is needed. The injunction might have 
been modified so as to allow the order, and to require the receiver, 
to proceed with the collection of this assessmeat, and perhaps this 
might be done even now. But a simple way of reaching the desired 
result is to treat the assessment as valid, but to enforce it only for 
such sum as will yield money enough to pay the outstanding debts. 
Those who have paid the assessment in full will have such sum de- 
ducted therefrom, and the balance refunded. Those who have not 
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paid it will have such sum deducted from their dividends, where 
such dividendsare sufficient forthe purpose. This will give exact jus- 
tice to all, or at least as close an approximation to it as can be made 
without undue expense and delay. And we do not determine whether, 
under other circumstances, the general creditors would be entitled 
to be paid from the reserve and benetit funds, or whether the court 
might properly order a new assessment to be laid: Burdon vs. 
Association, 147 Mass., 360, 370. 

8. The receiver already, by the original decree appointing him, 
has general power to prosecute and defend suits. In determining 
whether it is expedient to bring an action at the present time against 
an officer of the order, it would be necessary to consider the proba- 
bility of being able to maintain it, the solvency of the defendant, 
and the etfect of such action in delaying the final winding up of the 
order. The question whether the receiver should have special leave 
granted to bring an action against any one or more of the officers of 
the order depends upon facts and circumstances not sufficiently 
presented in his report, and should be left to the determination of a 
single justice, upon special application made therefor. 

9. The further question is presented, whether holders of certifi- 
cates have lost their right to prove claims against the reserve and 
benefit funds in the hands of the receiver by failing to pay assess- 
ments which were illegal by reason of irregularities of the officers 
in laying the same or otherwise. The principal grounds of illegal- 
ity which are suggested by counsel are two: (1) That paid agents 
were employed to solicit or procure business, and that by reason 
thereof, under the statute, no assessment could legally be laid and no 
business could legally be done; (2) That assessments were laid in vio- 
lation of the provision of statute that no assessment shall be made 
while there remains unexpended in the benefit fund an amount equal 
to one assessment. If holders of certificates intended to rely upon 
considerations like these to enable them to maintain their standing in 
the order without paying the assessments, good faith towards the 
order, and towards other holders of certificates, who were paying 
their assessments without objection, required that a statement of 
the reasons for not paying the assessments should be promptly 
made; otherwise, all persons concerned would go on under the be- 
lief that no such ground of objection was to be urged. It is not 
suggested that any holder of a certificate ever placed his failure 
to pay an assessment on these grounds, or made it known to the 
order that he should insist on his rights as a holder in good stand- 
ing in spite of his omission to pay the assessments. Therefore, 
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this ground of claim is not now open. Any other construction 
would lead to hopeless confusion and difficulty. 

10. Holders of certificates who received checks in payment of sick 
or disability benefits, or otherwise, and failed to colleet them, before 
the business of the order was stopped, are not entitled now to have 
such checks paid in full; but they, or the assignees thereof, may 
prove the same against the money held by the receiver, which was 
derived from the first class of assessments, and not against the gen- 
eral or expense fund. These claims, having been settled on just prin- 
ciples so far as appears, while the order was conducting its own 
business, and checks having been given therefor, stand on a differ- 
ent footing from unsettled claims for sick or disability benefits, and 
are properly provable, though not by way of preference. 

11. The receiver is not authorized to admit and allow claims pre- 
sented after tne expiration of the time fixed by the court for the 
presentation of claims. If, in any case, there are such special cir- 
cumstances as in his opinion make it just and reasonable that the 
proof of such claim should be allowed, and the same will not delay 
the distribution of the assets, special application may be made by 
him to a single justice, setting forth such circumstances. In this 
case a late period was fixed for the presentation of claims, and no 
extension of the time should be given without strong reason, since 
it is very desirable to have as early a distribution of the assets as 
possible. Ordered accordingly. 


SUPREME COURT OF IOWA. 


LEFFINGWELL 


v8. 
GRAND LODGE A. O. U. W., or STATE oF Iowa. * 


The certificate of a benevolent society was issued, conditioned on compliance 
with all the rules and requirements of the order. According to the con- 
stitution, nonpayment of assessments when due forfeited all rights, but 
on payment within 3 months, the member could be reinstated. After 3 
months a medical examination was required in case of payment within 
the next 3 months. A member more than 4 months in arrears and sick, 
but regularly assessed, offered to pay all assessments, but the tender was 
refused, without a physician’s certificate. 

Held, That the subsequent assessments were not a waiver of forfeiture for 
nonpayment of the first assessment. 

Held, That the society was not obligated to off-set the assessments by salary 
due the member. 


* Decision rendered, Oct. 12, 1592. 
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Exus & McCoy, for Appellant. 
J. D. Nicuots, for Appellee. 
Rostnson, C. J. 

The certificate in suit was issued in May, 1878, to Andrew J. Lef- 
fingwell, and provides that at his death the sum of $2,000 shall be 
paid to his wife or legal heirs. It also contains this provision: 
“This certificate is issued upon the express condition that said An- 
drew J. Leffingwell shall in every particular, while a member of 
said order, comply with all the laws, rules, and requirements there- 
of.” Leffingwell died on the 22d day of December, 1887, and this 
action is brought by his widow to recover the amount of the certi- 
ficate. The defendant is a corporation organized under the laws of 
this state, and one of its objects is to create, hold, and disburse a 
beneficiary fund for the relief of its members and their families, 
under such laws, rules, and regulations as it shall prescribe. An- 
other of its objects is to institute subordinate lodges, under such 
rules, by-laws, and regulations as it may establish. Under the 
rules and regulations adopted in the form of constitutions, the work 
of the order is largely done by or through the subordinate lodges. 
Application for membership is made through such lodges, and when 
the applicant is entitled to a certificate of membership it requires 
the signatures of officers of the subordinate lodge to become effec- 
tual. The revenues of the grand lodge are derived from the sub- 
ordinate lodges, and consist of certain fees, dues, and assessments. 
When a member entitled to the benefits of the order dies, it is the 
duty of the subordinate lodge to which he belongs to notify an 
officer of the defendant, known as the “Grand Recorder.” Where 
the claim for the death is adjusted, an order is drawn by certain 
officers of defendant, and forwarded to the subordinate lodge of 
which the deceased was a member, and under its supervision is in- 
dorsed to the person entitled to it. When the grand recorder is 
notified of the death of a member, it is his duty to notify each sub- 
ordinate lodge in his jurisdiction of the fact. The beneficiary fund 
then on hand in each subordinate lodge, consisting of one dollar for 
each valid certificate, and sums received for certificates renewed, is 
at once forwarded to the grand recorder, and an officer of each sub- 
ordinate lodge then makes an assessment of one dollar upon each 
member liable to assessment, of which noticeis given. Ifa member 
subject to such assessment fail to pay it to his subordinate lodge, 
he forfeits his rights under his certificate. The record of each sub- 
ordinate lodge shows the financial standing of each member. Any 
member who renders his certificate void by failing to pay assess- 
ments when due may revew it at avy time within 3 months from 
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the date of forfeiture, on condition that he pay all assessments 
which have been made during that time; but if he has been in ar- 
rears on the assessments more than three months, he is required to 
submit to a medical examination, pay arrearages and an additional 
fee, after which he can be reinstated. If he is in arrears for the 
period of 6 months, he stands suspended from all benefits and priv- 
ileges of the order, and his certificate is reported to the grand re- 
corder as annulled. It is the duty of the financier of each subor- 
dinate lodge to notify all members in arrears to the amount of 3 
months’ dues. 

The decedent was a member of the subordinate lodge known as 
‘“‘Kureka Lodge No. 6,” and it is admitted that at one time he was 
in good standing, and entitled to the benefits of the order. It is 
claimed by defendant, however, that his rights under the certificate 
were forfeited by his failure to pay certain assessments and dues. 
The first of those was assessment No. 10, payable on the 28th day 
of July, 1887. After that, seven other assessments were made; the 
last one about the 1st day of December, 1887. It is not denied that 
those assessments and dues to the amount of $2 were not paid to 
Eureka Lodge, but it appears that in May, 1886, decedent was ap- 
pointed by defendant a member of its judiciary committee for the 
period of two years, at an annual salary of $50. At the time of his 
death there was due him at least $12.50 on account of the second 
year’s salary, or several dollars more than the amount of the unpaid 
dues and assessments. The plaintiff contends that defendant could 
not equitably declare a forfeiture while it was indebted to Leffing- 
well in a sum greater than that of the assessments and dues, and 
she asks, in effect, that the assessments and dues be decreed paid 
from the amount defendant was owing to decedent, and that the 
certificate be held to be in full force. The plaintiff also insists that 
the right, if any there was, to declare a forfeiture for the failure to 
pay assessment No. 10, was waived by the making of the subsequent 
assessments, and that the defendant is estopped to assert a forfeit- 
ure; that about the time the last assessment was made Leffingwell 
tendered payment of all arrearages, which tender was refused, 
although it was the custom of defendant to accept such payments 
under like circumstances. After the death of Leffingwell, defend- 
ant tendered to plaintiff about $34 as the amount due her husband 
for services, but the tender was refused. 

It appears to have been the policy of defendant to give to delin- 
quent members an opportunity to pay arrearages, and to again 
become entitled to all the benefits of the order. The provisions of 
the constitutions of defendant and its subordinate lodges were 
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evidently framed with that end in view. The failure to pay an assess- 
ment suspended the right of the member under his certificate, but 
did not terminate his relations with the lodge. On the contrary, 
subsequent assessments were made, which he was required to pay 
before he could be reinstated; and the making of such subsequent 
assessments, and the giving of notice thereof, did not in any manner 
waive the first default. but was entirely consistent with the duty of 
defendant towards the member, at least until he had been in arrears 
for the period of 6 months. No assessment was made in this case 
after that period had expired, and there is no ground for holding 
that the right to declare a forfeiture for the failure to pay assess- 
ment No. 10 had been in any manner waived before the death of 
Leffingwell. 

The question of an equitable application of the amount due him 
to the payment of the delinquent assessments and dues is more diffi- 
cult, but, after a careful examination of the entire record, we reach’ 
the conclusion that the right to make such an application must be 
denied. The rules and regulations of the order were a part of the 
contract of membership between defendant and Leffingwell: Man- 
dego vs. Association, 64 Iowa, 136. They specified the time and 
manner of the payment of assessments and dues, and fixed the con- 
sequence of defaults. The accounts with Leffingwell for assessments 
and dues were kept by Eureka Lodge, and payments were made to 
it. It is true reports of the standing of each member and of those 
in arrears were forwarded from time to time to the grand lodge, 
but it was important, in order to avoid confusion of accounts, and 
to know the duties and obligations of the subordinate to the grand 
lodge, that the method of payment required by the rules and regu- 
lations be followed, that the books of the subordinate lodge should 
show the exact standing, including arrearages of each member. 
Our attention has not been called to any provisions of the contract 
between defendant and decedent which authorized the former to 
receive assessments direct from the latter, or to apply any money 
in its hands belonging to him to the payment of such assessments. 
It does not appear that Leffingwell ever desired to have the amount 
due him from the defendant applied on the arrearages in question. 
It is shown that a few weeks before his death, and ata time when he 
was sick, the amount of arrearages was tendered to Eureka Lodge, 
but refused because not accompanied by the proper certificate of 
a physician. It is said that ‘ equity looks upon that as done which 
ought to be done,” but that maxim has no application to this case. 
As defendant had no right to make the desired application, it ought 
not to have made it, and it cannot be regarded as having been made. 
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Had Leffingwell demanded payment of the amount due him, and 
been refused, or had he requested that it be applied in payment of 
the amount he owed, a different question would have been presented. 
But no equitable circumstances are shown which should except this 
case from the operation of the general rules. Leffingwell had been 
a member of Eureka Lodge for several years, and undoubtedly 
knew the regulations in regard to the duties of members, but he 
made no effert to comply with them, nor to have the amount due 
him from the grand lodge used to discharge his arrearages. Eu- 
reka Lodge, so far as is shown, had no knowledge of the amount 
owed by defendant, and would not, in any case, have paid it. 
Although the failure of Leffingwell to pay the assessments and dues 
in question is unfortunate, be alone appears to have been responsi- 
ble for it, and it had the effect to suspend his rights under the cer- 
tificate in suit: Bosworth vs. Society, 75 Iowa, 583; Carpenter vs. 
Association, 68 Iowa, 454. Rules which govern cases where an in- 
surance company dealing directly with the person insured, and 
holding unpaid dividends, which it had a right to apply on unpaid 
premiums, are not applicable to such cases as this for reasons we 
have sufficiently indicated. The evidence fails to show any custom 
on the part of defendant to accept arrearages when there is a failure 
to comply with its rules. 
The judgment of the district court is affirmed. 


SUPREME COURT OF MICHIGAN. 


IONIA, E. & B. FARMERS’ MUT. FIRE INS. CO. 
vs. 
OTTO.* 


The charter of a mutual company permitted a member to withdraw upon the 
surrender of his policy and proportional payment of all assessments to 
which the company is liable at time of withdrawal. 

Held, That the withdrawal of a member will not release him from liability 

‘for previous losses which had not been assessed, but for which the com- 
pany was liable, and which might lawfully be assessed at the time of 
withdrawal, but not for such losses arising from mistake or miscalculation 
and failure to collect as had not been assessed. : 


as 


Hvuaeeerr & Suir, for Appellant. 
Exxis, Nicnots & Miuurr, for Appellee. 


* Decision rendered, July 26, 1893, 
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Hooker, C. J. 

The defendant took a policy of insurance in the plaintiff company 
on June 5, 1884, and remained a member until November 16, 1889, 
when he surrendered it for cancellation. The entry of cancellation 
was made on the company’s books upon the same day. At this time, 
defendant had paid his proportion of all assessments previously 
made, which covered no items after December 31, 1888. On Janu- 
ary 15, 1890, an assessment was made to cover losses and expenses 
of 1889, which defendant paid. Subsequently, another assessment 
was made, as follows: For a deficiency in 1887, arising from error, 
mistake, or miscalculation in the amount assessed, and the amount 
realized from such assessment and from previous receipts, $5,748.95; 
for the year 1889, to cover disputed losses in litigation ut the time 
of the cancellation, and to cover deficiency in collection of assess- 
ments for 1889, $5,730.53. His assessment amounted to $15.82. 
Upon his refusal to pay, this action was commenced, and, judgment 
being rendered against him, he appealed to this court. 

The plaintiff company is a mutual fire-insurance company, organ- 
ized under the statutes of this state. How. St., c. 132, § 4251, pro- 
vides that the charter (i. e. the articles of association) 

May prescribe the liability of the members to be assessed toward defraying 
the losses and expenses of the company, and the mode and manner of collect- 
ing such assessments. 


By the terms of plaintiff's charter 

Any member may withdraw at any time, by surrendering this policy and 
paying tothe secretary his proportion of all assessments to which this company 
is liable at the time of his withdrawal. 

This defendant returned his policy November 16, 1889, asking to 
withdraw. {His assessments were paid. He subsequently paid the 
assessment made to cover the losses which had occurred in 1889, 
before November 16th. By the terms of the contract, defendant 
had the right to “terminate his membership by surrendering his 
policy, and paying to the secretary his proportion of all assessments 
to which the company was liable at the time of withdrawal.” At 
the time of his surrender he had paid all assessments that had been 
made against him, but the assessment for losses and expenses for 
the year 1889 had not been made. The company was liable to as- 
sessment for these items, and for aught that appears such assess- 
ment might have been made at any time. It cannot be that ‘de- 
fendant’s liability for his proportion of the 11 months’ losses could 
be avoided by a surrender of his pulicy, or its reception by the sec- 
retary. Yet such would be the effect of holding that a withdrawal 
could be effected upon a surrender of the policy and payment of 
the assessments previously made. Defendant himself did not take 
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that view, and promptly paid his proportion of 1889 losses to the 
date of his withdrawal, as we think he was legally bound to do. If 
right in this, we are unable to see why he was not equally bound to 
pay his proportion of losses incurred in previous years, but not pre- 
viously assessed, if there were any such, for which the company 
was liable to assessment at the time of his withdrawal. We are 
unable to say that there were any such included in the deficiency 
for the year 1887, as it does not appear that this deficiency was not 
the result of a failure to collect. The deficiency for 1889 arose from 
three items: (1) The Van Alstine loss, in process of litigation at 
the time of the surrender, but subsequently compromised; (2) The 
Towle loss, in litigation, and which went to judgment against the 
company after the surrender; (3) A deficiency arising from a failure 
to collect the amount made in January, 1890. ‘The identical lan- 
guage used in this charter was used in the charter of the Union 
Mutual Fire Insurance Company, which came before this court in 
the case of Insurance Co. vs. Spaulding (61 Mich., 80). In constru- 
ing it the court held that the defendant was relieved from liability 
upon payment of existing losses, i. e. obligations, and it was held in 
that case “that losses that arose subsequently from failures to col- 
lect, or from any other cause, were not existing losses.” The prin- 
ciple deducible is that a member cannot, by a surrender, escape 
liability for such obligations as might lawfully be made the subject 
of assessment at the time of his surrender. We think we can see 
how any other rule would be oppressive upon other members, and 
might subject the more careless or ignorant members to loss, through 
the withdrawal of the shrewder ones, who, by a show of litigation, 
might postpone assessments. The Van Alstine and Towle losses 
being assessable, at the option of the officers, at the time of the sur- 
render, defendant was liable to assessment for them when the as- 
sessment was made under the principle above mentioned. This 
view does not, in our opinion, conflict with the case of Tolford vs. 
Church (66 Mich., 440), where the trial court expressly found, as 
matter of fact, that the defendant had paid more than his propor- 
tionate share of the liabilities of the company at the time of the 
surrender of his policy for cancellation, altheugh a deficiency arose 
later through failure to collect. The case of Hyde vs. Lynde 
(4 N. Y., 387) seems to have been based upon a statute giving to the 
officers a discretion in the cancellation of policies, and the amount 
to be paid by the policyholder to be released. The decision was 
not unanimous. As it appears that the judgment includes items 
upon which the defendant was not subject to assessment, it must be 
reversed, and a new trial ordered. The other justices concurred. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


HAMILL 
v8. 


SUPREME COUNCIL OF THE ROYAL ARCANUM.* 


The Pennsylvania statute which provides that, where a party to a contract is 
dead and his right therein has passed to the party on the record who rep- 
resents his interest in the subject of the controversy, no person whose in- 
terest is adverse shall be a competent witness to any matter occurring 
before the death, does not debar members of a benevolent society subject 
to assessment for a benetit from being witnesses in case of action by the 
widow of a deceased member to whom the benefit was made payable. 


Parol evidence is admissible to show that a motion recorded on the minutes 
to suspend a member was carried, where that fact does not appear on the 
minutes. 


J. McF. Carpenter, for Appellant. 
J. J. Micter and J. A Lanerirt, for Appellee. 


GREEN, J. 

This action is founded upon an instrument called a “ benefit 
certificate.” It was issued to Charles Hamill, but tne obligation of 
the contract was to pay to ‘ Mrs. Leonora Hamill (wife) a sum not 
exceeding $3,000,” out of the widews and orphans’ fund, upon the 
death of her husband, in accordance with the provisions of the law 
governing said fund. The contract was subject to a proviso “that 
said member is in good standing in this order at the time of his 
death.” Another condition of the instrument was 

That said member complies in the future with the laws,rules,and regulations 
now governing said council and fund, or that may hereafter be enacted by 
the supreme council to govern said council and fund. 

The defense was that Hamill, at the time of his death, was not a 
member in good standing; in fact not a member at all, because he 
had not paid his dues nor his assessments for benefits, and had been 
suspended from membership on account of his delinquencies; that 
he had been duly notified of all his arrearages, and called upon to 
pay them, and that his local council had even paid one of his assess- 
ments for him; that he paid no attention to the calls upon him, and 
was finally suspended for his defaults at a regular meeting of the 
council of which he was a member, and that up to the time of his 
death he had not paid up his arrearages, and had taker no steps to 
be reinstated as a member in accordance with the laws of the coun- 


* Decision rendered, Jan. 3, 1893. The facts in this case sufficiently appear in the syllabus.— 
Ep. Iss. L. J. 
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cil. On the trial, testimony was offered by the defendant to prove 
the proceedings of the council at the time Hamill was suspended, 
and also the fact of his delinquency. The witnesses by whom this 
proof was offered were themselves members of the council, and sub- 
ject to calls for assessments, and they were objected to as incompe- 
tent on the ground of interest, and the argument in support of the 
objection was that one of the parties to the thing or contract was 
dead, and that his right therein had passed to the plaintiff,who rep- 
resented his interest in the subject of the controversy. If this con- 
tention were true in fact, the question would come within the 
operation of the fifth section of the act of May 23, 1887, and the 
witnesses would be incompetent. It is equally true that, if that 
section is inapplicable to the case, the witnesses were clearly com- 
petent, for the reason that competency is now the rule, and incom- 
petence only exists by force of the exceptions contained in the stat- 
ute. It is very plain to us that the exception of the fifth section of 
the statute is inapplicable for the very simple reason that no right 
of the deceased to the subject in controversy has passed, either by 
his act or the act of the law, to the plaintiff. The deceased never 
had any right to the benefit, which was to be paid to his wife. It 
was hers, and hers only, payable to her exclusively, and of course 
no one but she could maintain any action for its recovery. Sheisa 
living person, and no other person ever had, or could have, the right 
to recover this money. As between her and the defendant, there is 
a clear contention as to whether the fund shall be paid by the de- 
fendant to her, and there is no contention, and cannot be, upon that 
subject, as between the defendant and the legal representatives of 
the deceased. The plaintiff is not such a representative. She takes, 
if she takes at all, in her own right alone, as the beneficiary of the 
fund, and she does not represent any right or interest of her deceased 
husband in the fund. She represents herself and her own rights 
only in the subject in controversy. The cases of Beneficial Soc. vs. 
Bacher (20 Pa. St., 425), and Beneficial Soc. vs.Com. (31 Pa. St., 82), 
have nothing at all to do with the present question. They were 
ordinary decisions, made under the old law. when the interest of 
the witness was a disqualification. If they were to be tried at this 
time, the rejected witnesses in those cases would be entirely compe- 
tent, because the interest of a witness is no longer a disqualification. 
They were actions between living persons, and they are not the 
slightest authority in cases arising under our modern legislation, 
removing the disability arising from a personal interest in the re- 
sult of the suit. Weare very clearly of opinion that the several 
witnesses whose testimony was received in this case under objection 
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to their competency were entirely competent, and were properly 
allowed to testify. 

There is but little else left in the case. There was really no 
serious contention as to the delinquency of the deceased, and his 
suspension as a member. His own letter of April 10, 1888,was both 
a concession that he was in arrears, and that he knew that he had 
been suspended. The check he sent was insufficient to pay his 
arrearages, and it was promptly returned to him, because it could 
not be received under the rules and regulations of the association. 
These rules pointed out the manner in which a suspended member 
could be reinstated, but although he lived several months after his 
suspension, he never applied to be reinstated after the letter of 
April 10th was written. There could be no valid objection to the 
reception of parol testimony to complete the evidence of the sus- 
pension of the deceased. The minutes, which showed a motion to 
suspend, but did not show what action was taken on the motion, 
were supplemented by parol proof to show what that action was. 
There was nothing wrong in this. The testimony did not contradict 
or alter the minutes. At most it only explained them. They were 
simply incomplete, and the parol testimony only supplied the omis- 
sion. Conceding what really was undisputed, that the member was 
in arrears, it necessarily follows that he was not a member in good 
standing, and also that he had not complied with the “laws, rules, 
and regulations” governing the council and the widows and orphans’ 
benefit fund. As the obligation of the defendant was conditioned 
upon a compliance with these laws, rules, and regulations, and also 
upon the maintenance of good standing of the member at the time 
of his death, it results that there was no legal liability of the defend- 
ant to pay this benetit. The assignments of error are all dismissed. 

Judgment affirmed. 
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SUPREME COURT OF MICHIGAN. 
GLAZE 
THREE RIVERS FARMERS’ MUT. FIRE INS. CO.* 


The execution and placing on record of a deed to the wife, by the husband, 
with the intention of passing title, is a valid delivery, which is not de- 
feated by the retention of the instrument by the husband. But the 
mere placing on record is a presumptive delivery, which may be rebutted 
by evidence that the intention was not to pass title as of the date. 


Where the policy provides in such case that the insured must have a bona 
fide insurable interest, a claim that the buildings insured were upon the 
homestead will not sustain a recovery by the husband insured. 


Orris P. Corrixzerry (John B. Shipman, of counsel), for Appellant. 
Davin Knox and R. R. Prater, fur Appellee. 


Morsg, J. 

The plaintiff became a member of the defendant company, and 
insured his buildings and personal property in the same March 17, 
1882. October 8, 1887, he deeded the land, 40 acres, and his home- 
stead, upon which the insured buildings were situated, to his wife, 
Effie Glaze. The deed was recorded October 12, 1887. October 
31, 1887, the buildings, and personal property within them, were 
burned by an incendiary fire. The defendant settled with him for 
the loss of the personal property insured, but refused to pay the in- 
surance on the buildings, because of the transfer to his wife. This 
suit is brought to recover such loss. The jury below found for the 
defendant. The policy of insurance provides that it is made and 
accepted subject to all the provisions of the charter and by-laws of 
the company, a copy of which charter and by-laws appears annexed 
to this policy. Section 11 of the charter is as follows:— 

Any members, upon the sale of their property, may assign their policy to 
the purchaser, or secure a mortgage, on the payment of one dollar; such as- 
signment to be approved by the secretary, and indorsed upon the policy. But 
the insurance upon such property shall cease upon such sale, unless so assigned; 
but they shall be holden for all assignments until such canceling or assignment 
is made. 


Section 16 also provides that no loss shall be paid unless the 
assured or his assignee 


Shall, at the time of the fire, have or hold a bona fide insurable interest in 
the property burned, either by ownership, or as mortgagee. 


* Decision rendered, July 28, 1891. 
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After the fire, the plaintiff assigned the policy to his wife, but not 
with the consent of the secretary of the company. Before com- 
mencement of this suit his wife reassigned itto him. The question 
upon the trial in the court below properly turned upon whether or 
not this deed had been delivered before the fire. The plaintiff en- 
deavored to show that he executed the deed without the knowledge 
of his wife, intending that it should not take effect until after his 
death, and that his wife did not know that he had made it. He 
went to the county seat to yet it recorded, and paid the fees there- 
for. It was returned to him by letter, and he testifies that it has 
ever since been in his possession. His wife was not sworn, and 
upon his cross-examination some facts and admissions were shown 
tending somewhat, at least, to contradict his assertions that his wife 
was ignorant of the execution of the deed. 

We do not care to analyze the testimony. We think the question 
of the delivery of the deed was properly a question for the jury, 
under all the testimony, and that the court did not err in what he 
said in his charge submitting such question to them. The court 
instructed the jury that it was not necessary that this deed should 
have been actually placed in the hands of the wife; that a manual 
delivery was not always necessary; that if the plaintiff executed the 
deed, and put it upon record for the purpose, and with the deliber- 
ate intention, of passing the title then presently to her, such act 
would constitute a valid delivery of the deed. The counsel for the 
plaintiff contend that this is not enough; that a deed cannot rest 
in intention merely; but in addition, there must be a delivery of 
the deed itself to the grantee or some third person for such grantee’s 
use and benefit; and that something must be done to indicate an 
acceptance of the grant upon the part of the grantee, as no person, 
against his will, can be made a land-owner. We think there were 
circumstances drawn from the plaintiff, upon cross-examination, 
from which the jury might well presume that the wife knew all 
about the deed; and not only consented to it, but asked for it in 
payment of an indebtedness from the husband to her. It is true the 
debt was an ancient one, but under our decisions it would have been 
a good consideration between them, even as against creditors; and 
there are intimations in the piaintiff’s testimony that the object of 
it was for the purpose of protection to his wife, the premises con- 
veyed being of more value than the homestead exemption. The re- 
cording of the deed was a presumptive delivery, which could be ex- 
plained or rebutted, however, by the intention of the grantor, the 
plaintiff, as the act of recording was his own: Patrick vs. Howard, 
47 Mich., 40, 45; Stevens vs. Castel, 63 Mich., 111-116. In this case 
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the recording of the deed was admitted, and, if the jury found the 
intention of the plaintiff going with such act to be to pass the title 
to his wife, there was a sufficient delivery of the instrument. The 
wife has not disowned the deed, but since the fire bas acted in 
some respects in ratification of it. The plaintiff's counsel also in- 
sists in this court that, the buildings being situated upon the home- 
stead, the plaintiff, notwithstanding there was a sufficient delivery 
of the deed, had still an insurable interest in them, and that the 
sale or transfer forbidden by the charter means such a transfer as 
would leave no insurable interest in the policyholder. But this 
view of the charter provision is not tenable. It is expressly stated 
in section 16 of that instrument, as heretofore shown, that the in- 
surable interest which the assured must have at the time of the fire 
is that of owner or mortgagee. 

The judgment is affirmed,with costs. The otherjustices concurred 


SUPREME JUDICIAL COURT OF MAINE. 


RICHARDS 
vs. 


MAINE BENEFIT ASSOCIATION. * 


A member of the Maine Benefit Association, by intentional nonpayment of 
overdue assessments, forfeited his membership, all interest therein, and 
benefits to be derived therefrom. In his application for reinstatement by 
payment of such assessments, in consideration that the association would 
accept them, he stated he was then in good health, and that there was 
nothing in his habits or condition which was likely to impair his health 
or shorten his life, and that, if “this statement be found to be in any re- 
spect untrue, the policy shall be treated in the same manner as if the 
assessinent had not been accepted.” Held, That the stipulation was un- 
qualified, and that an instruction that if the statement, though untrue 


in fact, were honestly made, the member’s personal representative might 
recover is erroneous. 


J. C. Horman and I. E. Peart, fur Plaintiff. 
Grorce C. Wine and Wuire & Carter, for Defendant. 


VIRGIN, J. 
Assuming, without deciding, that, to the question in the applica- 
tion, “ Are you married, single, widower, or widow ?” the applicant’s 
answer, “ Widower,” to have been substantially true, although the 
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bonds of matrimony between him and his wife had been severed 
by a divorce a vinculo, and not by death, and that, therefore, he 
was, on the date of his certificate, a legal member of the defendant 
association, we turn attention to the questions whether he forfeited 
his membership and the benefits derivable from it, and was sub- 
sequently restored and reinstated. 

The application and certificate constituted a completed contract 
of life insurance: Bolton vs. Bolton, 73 Me., 299. The contract 
did not absolutely entitle him to the benefits therein mentioned; 
for it was expressly “issued by the [defendant] and accepted by the 
assured on the condition” therein contained, as follows:— 

Failure * * * to pay any assessment made * * * within thirty 
days, or after notice, given in accordance with the by-laws of said association, 
shall render this policy null and void, and the holder forfeits to the associa- 
tion all his interest herein and to any benefits to be derived from this 
association. 

Neither Elwell’s failure to pay certain assessments within the time 
limited therefor, nor his receipt of the proper notices thereof, is 
disputed. While the nonpayment on or before April 2d did not 
simply operate a mere suspension or temporary cessation of his in- 
terest, but per se, without any affirmative act or proclamation by the 
defendant, worked an absolute forfeiture of “any benefit to be de- 
rived from the association,” nevertheless the second and third no- 
tices contained an announcement in terms that, the time having 
expired for the payment of the overdue assessments named, “his 
[your] policy, No. 6,583, is not in force.” 

The language of the condition is peremptory and unqualified. It 
contained no such clause as is found in some certificates, as that a 
“ failure to pay shall be taken as sufficient evidence of an intention 
to terminate his connection with the association,” or, “for valid 
reasons to the officers of the association (such as a failure to receive 
notice of an assessment), he may be reinstated,” as in Dennis vs. 
Association, 120 N. Y., 496. In such a case, intention on the part 
of the insured seems to have been deemed one of the essential ele- 
ments of forfeiture. But even if the certificate in the case at bar 
had contained that clause, and Elwell’s intention to terminate his 
connection with the defendant association had been considered es- 
sential, then the proof of such intention is not wanting, for in his 
letter of May 5, 1890, after acknowledging his failure to pay, he 
adds: “ Why I have let it go by is because I thought I should go 
into another company.” We are of opinion, therefore, that all his 
right to any benefits under his policy had become forfeited: Dennis 
vs. Association, supra; Crossman vs. Same, 143 Mass., 435. 
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Was he subsequently restored or reinstated in accordance with 
the by-laws of the association, section 4 of which provides “Any 
member, having forfeited his membership, may be restored within 
one year, on furnishing a satisfactory certificate of good health, and 
paying all intervening dues and assessments?” 

As seen by his letter of May 15th, having changed his mind in 
relation to “ going into another company,” he applied for reinstate- 
ment to membership. Accordingly,on May 17th (within the one year), 
he received a notice stating: “ Upon payment of assessments 18, 19, 
and 20 on your policy, and the furnishing of inclosed certificate 
of good health, we shall be able to reinstate the same,’—meaning 
to reinstate his membership by reviving his policy; adding: “The 
medical examiner of the company in Farmington [where Elwell 
resided] is Dr. Hitchcock.” 

As seen, the by-law made a “satisfactory certificate” essential; 
that is, satisfactory to the officers of the defendant. The “inclosed 
certificate of good health,” mentioned in the foregoing notice of 
May 17th, was a blank form for the “examining physician’s certifi- 
cate,” at the upper margin of which was the notice: “Only certifi- 
cates of regular appointed physicians, or, when none are appointed, 
such as hold the degree of M. D. are acceptable.” On the lower 
margin of this blank was the notice: “ This examination, in addition 
to personal health certificate, on opposite side of this sheet, is neces- 
sary for reinstatement after 60 days from date of notice of any 
assessment,’—which included Hlwell’s case. 

On the opposite side of the sheet containing the “examining 
physician’s certificate ” blank was the “personal health certificate ” 
blank. This stated, inter alia:— 


In consideration that the company shall accept the overdue assessments 
specified, * * * I hereby state that I am in good health, and that there 
is nothing in my habits.or condition which is likely to impair my health or 
shorten my life; and, if this statement is found to be in any respect untrue, 
the said policy shall be treated in the same manner as if said premium had 
not been accepted. 


The terms “said premium ” meaning the overdue assessments. 

The examining physician’s blank was filled out and signed by a 
physician (Richards) other than the company’s medical examiner 
(Hitchcock) named therein, and the personal health certificate was 
signed by Elwell, and both sent to the company, inclosed in a letter 
from Elwell, dated May 24th, saying: “I had to get Mr. Richards 
to examine me, for I went to Hitchcock, and he was away; so I 
send this, and, if it is all right, please send me the amount due, and 
I will send it Monday.” 
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On the same day (May 24th), the company acknowledged the 
receipt of the certificates, declaring them to be satisfactory: adding 
“On receipt of the three assessments due, viz. $12.12, we shall be 
able to reinstate [revive] the policy.” On June 7th, following, the 
money was paid, and subsequently (June 10th) another assessment 
(No. 21), dated June Ist, was paid by Eiwell. 

Thus, so far as the face of the paper discloses, Elwell, by intentional 
failure to seasonably pay his assessments, had, by force of the un- 
qualified stipulations in his certificate of membership, “ forfeited all 
interest to any benefits to be derived from the association;” but, by a 
formal compliance with the by-law, he had apparently become 
restored to membership, and his rights to benefits revived. 

This result, however, was only apparent, for it was brought about 
by his own gross fraud. Instead of submitting to an examination 
by, and procuring a certificate of good health from, the defendant’s 
known examiner, resident in the same town with himself, the certifi- 
cate of another physician was palmed off upon, and accepted by, the 
defendant, because it relied upon Elwell’s assurance contained in 
his letter of May 4th, inclosing it, that he “had to get it from Rich- 
ards, because he went to Hitchcock, and he wasaway.” This state- 
ment was false, if any credit is to be given to Hitchcock,who testifies 
that Elwell came to him with a blank certificate, saying he wished 
to be reinstated as a member of the company, asking for an examin- 
ation, which the doctor declined to make, and kept the blank. And 
the reason assigned for declining was that, in the preceding Febru- 
ary, he was called to visit Elwell professionally, and found him suf- 
fering from an attempt to commit suicide by taking laudanum, the 
dregs of which were in a bottle at his side; that Elwell had appar- 
ently taken an overdose which his stomach had expelled, but that 
he gave the doctor to understand that he was discouraged, and had 
taken the laudanum for the purpose of taking his life. A careful 
reading of the evidence affords us no reason to question the truth- 
fulness of the latter statement, although the woman present failed, 
in the excitement incident to the occasion, to recollect, even if she 
heard, Elwell’s statement. 

Moreover, Elwell’s own statement, in his personal certificate of 
May 234d, that “I am now in good health, and that there is nothing 
in my habits or condition which is likely to impair my health or 
shorten my life,” was also false, especially if he had attempted to 
take his life as before stated, of which no reasonable doubt is enter- 
tainable; for that a suicidal tendency possessed him seems morally 
certain by the fact that on the very day on which he paid the last 
assessment, viz., June 10th following his formal reinstatement, he 
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disappeared, and two days afterwards, in the pasture back of and a 
few rods from the house in which he had been boarding, he was 
found dead, with a bullet hole through his head, and the rifle lying 
across his ankles. 

Does the fact that the statement concerning his health in Elwell’s 
personal certificate was untrue constitute a complete defense to this 
action ? 

The plaintiff contends that it would not if Elwell honestly made 
it believing it to be true when made, and the presiding justice 
substantially so instructed the jury. 

Such has been held to be the rule of law applicable to statements 
contained in original applications for membership, wherein the ap- 
plicant “ warranted them to be true to the best of his knowledge and 
belief:” Clapp vs. Association, 146 Mass., 519, and cases there cited. 

Motion and exceptions sustained. 

Peters, C. J., and Walton, Libbey, Foster, and Haskell, J.J., 
concurred. 


SUPREME JUDICIAL COURT OF MAINE. 


WHITE 
v8. 


PHENIX INS. CO.* 


When an insured occupied building becomes unoccupied, the risk of its de- 
struction by fire is presumed to be increased. 


This presumption alone is sufficient to sustain the burden imposed upon the 
insurers, unless it is rebutted by the peculiar condition, construction, and 
surrounding circumstances of the building. 


The condition, construction, and surrounding circumstances of the buildings 
in this case support, rather than rebut, the presumption. 


Savace & Oakes, for Plaintiff. 
Baker, Baker & Cornisu, for Defendant. 
Virain, J. 

When this case was formerly before the court it declared, in sub- 
stance, that when an insured occupied building becomes unoccu- 
pied, the risk of its destruction by fire is presumed to be thereby 
increased. And while, by force of Rev. St., c. 49, § 20, the burden 
of showing that the risk was thereby increased is upon the insurers, 
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the presumption alone which follows the fact of vacancy, unless re- 
butted by the peculiar condition, construction, and surroundings of 
the buildings, is sufficient to sustain that burden: White vs. Insur- 
ance Co., 83 Me., 279. 

We seek in vain through this report for any evidence whatever of 
any “ peculiar conditions, construction, or surroundings of the build- 
ings insured,” which tend to diminish the risk arising from non- 
occupancy. On the contrary, they all seem rather to strengthen 
and support, instead of rebut, the general presumption. 

On the east side of the highway ruuning southerly from the village 
of 125 inhabitants, known as “ Litchfield Corner,” and 61 rods there- 
from, were the buildings in question. They consisted of a small 
story and one-half dwelling-house, connected by ell and wood house 
to the west end of a barn 38 by 52 feet, containing 16 tons of hay; 
the larger part in a mow on the north side, and the remainder on a 
scaffold on the south. A shed formerly extended along the entire 
length of the barn on the north side, but some years before the fire 
the roof was crushed by the snow, and it had never been repaired, 
but remained still open. 

For well-understood reasons, the likelihood of the destruction of 
a vacant building by fire from accident resulting from voluntary 
or involuntary acts of trespassers and tramps visiting it would seem 
to increase with the distance intervening between it and occupied 
buildings. The extinguishment of fires, accidental or intentional, in 
the absence of any fire system, must depend upon the acts of neigh- 
bors, and the facilities adapted to the purpose, added to those fur- 
nished within the premises on fire. Hence, poor buildings on a 
cheap farm, in a remote neighborhood, without neighbors, are much 
exposed to the peculiar dangers mentioned: Lancy vs. Insurance 
Co., 82 Me., 492. 

The surroundings of the plaintiff's buildings can hardly be 
duplicated in this state. They were situated in the extreme out- 
skirts of the village. They had been vacant “nearly a year,” and 
within a radius of 50 rods therefrom there were only twelve build- 
ing,—six houses, two barns, a blacksmith shop, an old mill, an 
academy, and a church,—all vacant at the time of the fire, with the 
exception of two of the houses, and one of them in doubt. 

There was no fire system in the village. The only water about 
the premises destroyed was a well in which was a pump, in the cel- 
lar of the house, and a well in the barn; no buckets, ladders, or 
other facilities for extinguishing fires. 

The fire was near midday, and was first discovered where there 
was the most hay, near the tumble-down shed. It could hardly 
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have been caused by sparks from the neighboring buildings. No 
fires were there. The increased risks which spring from the knowl- 
edge of idlers, loungers, tramps, vagrants, and marauders that it 
was unoccupied were fatal to its safety, and the verdict is against 
law. Motion sustained. 

Peters, C. J., and Walton, Libbey, Foster, and Haskell, JJ., 
concurred. 


SUPREME COURT OF NEBRASKA. 


PHENIX INS. CO., or BROOKLYN 
vs. 


DUNGAN.* 


A policy of insurance provided that, upon the failure of the insured to pay 
the premium note therein described in full, at maturity, such policy 
aaale cease to be in force, and continue null and void while said note 
remained unpaid. Said note not having been paid at maturity, the in- 
surance company accepted asa credit thereon an amount of money largely 
in excess of the premium earned, and left the note with its local agent for 
collection. Subsequently, and before the premium so paid had been 
earned, and before the note had been paid in full, the property insured 
was destroyed by fire. Held, That the policy was voidable only at the 
election of the insurance company, and that, by receiving and retaining 
the part payment after default, and retaining the note for collection, it 
waived the right to insist upon a forfeiture thereof. 


Goprrey & Goprrey, for Plaintiff in Error. 
Sr. Crarrn & McPueety, for Defendant in Error. 
Post, J. 

This was an action in the District Court of Kearney County upon 
a policy of insurance, resulting in a verdict and judgment for the 
defendant in error, plaintiff below. The policy bears date of July 
25, 1887, and expires July 25, 1892. The consideration therefor is 
the note of the defendant in error for $190, bearing date of July 25, 
1887, and maturing July 1, 1888. The loss occurred on the 29th day 
of September, 1889. Proof of loss appears to have been made in 
due form, and witbin the time specified in the policy. In the court 
below, the plaintiff in error filed an answer which, after admitting 
the issuing of the policy sued on, and the loss as charged, alleges 
“that said plaintiff at the same time made, executed, and delivered 
his one certain promissory note, in writing, in amount $190, due on 

* Decision rendered, June 30, 1893. Syllabus by the Court. 
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the 1st day of July, 1888. A copy of said note is hereto attached, 
marked ‘ Exhibit B,’ and made a part thereof; that on the 29th day 
of September, 1889, said note, so given by plaintiff, although long 
past due, remained wholly unpaid, and still so remains unpaid, 
except an indorsement, October 8, 1887, of $27, also a credit by loss 
$75, occurring prior to maturity of said note, although indorsed 
on said note, 12/3/88. Defendant avers that, since maturity of 
said note, no extension has been granted thereon, nor has said note 
been held for the purpose of collection, neither has there been any 
effort made to so collect, but the same has been held since maturity 
for naught, and defendant has been at all times since said maturity, 
and now is, willing to return said note, and now tenders the same 
to plaintiff. Defendant, for further answer, denies each and every 
allegation in plaintiffs petition not herein specially admitted.” The 
following is a copy of the note referred to:— 

$190. On the first day of July, 1888, for value received, I promise to pay to 
the Phenix Insurance Company of Brooklyn, N. Y. (at their office in Chicago, 
Ill.), or order, one hundred ninety dollars, in payment of premium on policy 
No. 0,255,242 of said company, with 10 per cent interest from maturity until 
paid. If this note is not paid at maturity, said policy shall then cease and 
determine and be null and void, and so remain until the same shall be fully 
paid and received by said company. In case of loss under said policy, this 
note shall immediately become due and payable, and shall be deducted from 
the amount of said loss. If this note be paid at maturity, all interest shall 
be waived. It is understood and agreed that this note is not negotiable. 
Dated, at Minden, Neb., this 25th day of July, 1887. W. O. DUNGAN. 

Upon the back of the note above described appear the following 
indorsements:— 

Received, on the within-described premium note, the sum of $27. R. P. 
Date, September 30, 1887. $27.20. R. P. Oct. 8, ’87. Pd., by loss, $75. 
12/3/88. C. H. WILLIAMs. 

It appears from the undisputed proofs that the credit of $75 was 
made on the 3d day of December, 1888, and represents the amount 
due the defendant in error at that time by the terms of a tornado 
policy previously issued to him by the plaintiff in error. It is not 
contended that the note in question was surrendered to the defend- 
ant in error upon default of payment at maturity thereof, or that 
any notice was given of the forfeiture of the policy, or any overt 
act indicating an election by the insurance company to cancel the 
same. On the other hand, it appears that said note remained in 
the hands of the collection agents of the company at Minden until 
after the loss. The defendant in error testified in his own behalf 
as follows: “I stepped into the office of Godfrey & Godfrey to see 
about this matter. I had that day sold a piece of land, and I knew 
I could pay this note when I got the money un the land. I had 
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never seen this agent. I met George Godfrey as I went in, and he 
introduced me to the agent. The agent said to me, ‘I would like it 
if you would secure that note, if you can’t pay it right away.’ I 
told him that I could pay it some time in October; that I could have 
the money some time from the Ist to the 15th; and that, if I failed 
to get the money, then I would secure the note. He said that 
would be all right, and he would leave the note with Godfrey & 
Godfrey, and I could come to their office, and pay it or secure it.” 
The agent refetred to above was Mr. Williams, the adjuster of the 
defendant company, whose authority to waive the conditions of 
the policy by extending the time of payment as claimed is not de- 
nied. The defendant in error further testified that, after the ma- 
turity of the note, and before the loss occurred, payment thereof 
was demanded several times by the local agents of the company. 
Mr. Godfrey, the local agent, testifies that he was present at the 
conversation between the defendant in error and the adjuster, 
Williams, and that the latter remarked that he would leave the note 
with witness, and see if defendant would pay it, but that no agree- 
ment was made for an extension of payment. He. also denies that 
~ he demanded payment after the maturity of the note. Williams, 
the adjuster, testifies that he was present at the time in question, 
and indorsed the credit of $75 upon the note; but that he informed 
defendant in error that such payment would not be considered as a 
waiver of any condition of a policy, which would “stand suspended 
until the balance of the note was paid.” In the policy above de- 
scribed is found the following condition: ‘In case the assured 
fails to pay the premium note or order at the time specified, then 
this policy shall cease to be in force, and remain null and void 
during the time said note or order remains unpaid after its matur- 
ity.” That the plaintiff in error might have declared the policy 
forfeited for nonpayment of the note will not be denied. Nor is it 
necessary to determine whether the plaintiff in error, in order to 
avail itself of the provision for a forfeiture of the policy, was re- 
quired to indicate its intention by an overt act, such as notice to 
the insured or return of the note. The policy was, by its condi- 
tions, voidable at the election of the insurer; but the evidence estab- 
lishes to our satisfaction an extension of the time of payment, and 
which must be construed as a waiver of the strict conditions of the 
policy. The evidence is at most conflicting, and we are not at lib- 
erty to say that the jury were not warranted in finding for the de- 
fendant in error upon the disputed questions. Although contra- 
dicted by the more numerous witnesses of the plaintiff in error, he 
is strongly corroborated by the admitted facts of the case. The 
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credit of $75, December 3, 1888, together with previous payments, 
greatly exceeded the premium earned at that time, and it is not 
probable that the defendant in error would have advanced such a 
sum knowing his policy was not in force, and that, to use the language 
of the adjuster, it would continue to ‘stand suspended.” While 
the plaintiff in error, by its answer, offers to surrender the note, 
there has been no offer to return the amount paid thereon in excess 
of the premium earned at the time of the default. It was entitled 
to demand payment in full of the note at maturity, but having, 
after default, received and appropriated the money paid thereon, a 
sum in excess of the premium earned at the date of the loss, it will 
not now be permitted to interpose the strict conditions of the policy 
as a defense. Such is the rule repeatedly recognized by this court. 
See Insurance Co. vs. Lansing, 15 Neb., 494; Schoneman vs. Insur- 
ance Co.,16 Neb., 404; Insurance Co. vs. Scheidle, 18 Neb., 495. 
The judgment of the district court is right and should be affirmed. 
The other judges concur. 


SUPREME COURT OF MINNESOTA. 


DADE 
vs. 


ETNA INS. CO.* 


Upon the trial of an action to recover for a loss by fire under an insurance 
policy, notice at the trial to the defendant's attorneys to produce proofs 
of loss, sent by plaintiff to the company in a distant state, it not appear- 
ing that they were within reach of its attorneys at that time,is insufficient 
to lay the foundation for secondary evidence. 


Where proofs of loss are shown to have been properly mailed to the company 
at their place of business or the home office, it will be presumed that they 
were received in due course of mail till the contrary is made to appear. 


Evidence held insufficient to prove a waiver of the service upon the company 
of the proofs of loss required by the policy. 


Kuerrner & Fauntieroy and J. B. Dovetas, for Appellant. 
True & Weruersy, for Respondent. 
VANDERBURGH, J. 
This action was upon a policy to recover for loss and damage by 
fire to the property covered by it, on the 23d day of June, 1892. The 
terms and conditions of the policy are not set forthin the complaint, 
but it alleges, generally, that the plaintiff had performed all the 


— 


* Decision rendered, July 31, 1893. Syllabus by the Court. 
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conditions of the insurance on his part, which the answer denies. 
Upon the trial, the plaintiff, who was called as a witness, was al- 
lowed to state generally that he had complied with all the conditions 
of the policy, without producing the policy in evidence. This error 
was prejudicial, unless it is made to appear from the record that by 
subsequent competent evidence it was cured. This, we think, was 
not done. It is not questioned that the conditions of the policy re- 
quire that notice of loss by the fire shall ke immediately given to 
the company, and that within 60 days a statement of the value of 
each item of property, amount of loss thereon, origin of the fire, 
etc., shall be rendered to the company. In the course of the trial, 
plaintiff offered a certain exhibit, copy of proofs of loss, claimed to 
have been sent to the company by mail at Hartford, Conn., which 
was received as secondary evidence of the original. The only foun- . 
dation laid for the introduction of the evidence was a verbal notice 
given to defendant’s attorneys on the trial to produce the original 
proofs of loss, and a request to the court to require them to produce 
the original. It did not appear that the original was in the posses- 
sion of the counsel for the defendant, or that they could produce the 
same at the trial. The notice was insufficient, and secondary evi- 
dence was improperly received. On the other hand, proof that the 
required notice and proofs were properly mailed to the company at 
their place of business, or the home office, is presumptive evidence 
that they were received in due course of mail, until the contrary 
appears. The evidence was sufficient proof that certain documents 
were sent to and received by the company, but their contents must 
be proved by the production of the original, or by secondary evi- 
dence, after a proper foundation is laid therefor. The paper Ex- 
hibit A was sufficient as notice of the fire and loss under the policy, 
but not a sufficient compliance with the terms of the policy to con- 
stitute the statement or proof of loss astherein required. And it does 
not appear that such further statement or proof was waived by the 
company. Indeed, it appears from Exhibit C, which is claimed by 
plaintiff to be a copy of the proof finally furnished, that it was made 
at “the request of the company, and is intended as proofs of loss 
by said fire under said policy.” There are numerous minor errors 
assigned, which it is not deemed necessary to consider; but for the 
reasons stated a new trial must be granted. Order reversed. 





Court of Appeals of Maryland. 


COURT OF APPEALS OF MARYLAND. 


MERCHANTS’ INS. CO., oF NEWARK 
vs. 


BROWN et AL.* 


The policy provided that it should be void in case foreclosure proceedings be 
commenced, or notice given of sale by virtue of any mortgage. 


Held. That an advertisement and sale under a stipulation in the mortgage, 
though not confirmed by the court so as to pass title, was a violation. 


Morrison, Munnixuoyen & Bonp,for Appellant. 
Brown & Brune, for Appellee. 
Bryan, J. 


This case is similar to the preceding one (22 Ins. L. J., p. 840) 
in all material particulars, except in one of the clauses of forfeiture 
contained in the policy. This clause makes the policy void 

If, with the knowledge of the insured, foreclosure proceedings be com- 
menced, or notice given of sale of any property covered by this policy, by 
virtue of any mortgage or trust deed. 

The defendant’s second prayer presents the defense that the 
proceedings for sale under the power contained in the mortgage 
showed such a notice of sale under a mortgage or trust deed as was 
meant by this clause of forfeiture. It was rejected by the court, 
and defendant excepted. The language of the policy is clear and 
distinct, and we must give effect to it. The prayer ought to have 
been granted. As the plaintiffs’ cause of action is defeated by the 
operation of this clause, the judgment must be reversed without a 
new trial. 


* Decision rendered, January 19, 1893. 
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LOWER COURT DECISION. 


DELIVERY OF POLICY—AUTHORITY OF AGENT. 
Supreme Court of New Jersey. 


McCLAVE. 
vs. 
MUTUAL RESERVE FUND LIFE ASS’N.* 
A policy upon the life of A, insuring the payment of asum of morey to B 
on the death of A, declared on its face that it should not be binding 


until it was delivered to A, in good health. Held, That it didnot become 
binding by being delivered to B after A’s death. 


An agent of the insurance company, who in fact had no authority to make, 
alter, or discharge contracts on behalf of the company, and whose lack of 
authority was declared in the policy, could not make such a policy as is 
above mentioned binding upon the company by delivering it to B after 
A’s death with knowledge of A’s death. 


By approval and acceptance of his application for membership in, and insur- 
ance by, a mutual association, A became entitled to a policy of insurance 
on actual payment of his first annual dues while he was in good health. 
Held, That without a tender of those dues while he was in good health no 
action could be maintained to recover the amount of the contemplated 
insurance. 


Frep W. Srevens, for Plaintiff. 

J. Frank Fort, for Defendant. 

Dixon, J. 

These suits are brought upon an alleged contract of life insurance, 
and are resisted on the ground that no such contract was made. 

1. The plaintiff seeks to maintain her suit upon a policy dated 
and sealed by the defendant January 13, 1890, and delivered to 
the plaintiff January 14, 1890, by one Diefendorf, who was an agent 
of the defendant. According to the terms of this policy, the de- 
fendant agreed to pay to the plaintiff $5,000 on the death of 
James McClave, her stepson, upon certain conditions stated in the 
policy. In fact James McClave had died January 11, 1890, two 
days before the policy was sealed. In our judgment, this pclicy 
never acquired any vitality against the defendant. On its face it 
shows that it was intended to be issued to James McClave, who had 
applied to become, and was, by the proper issuing of the policy, to be 
made, a member of the defendant corporation; and it expressly 
declares that the contract embodied in it is not to be binding until 
the policy is delivered to said member in person, during his life, 
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and while in good health. In view of this provision, it is impossible 
to hold that the contract could be created by the delivery of the 
policy after the death of James McClave, unless the defendant has 
in some way abrogated that feature of the arrangement: Missel- 
horn vs. Association, 30 Fed. Rep., 545. The plaintiff insists that 
such a change was effected by the fact that Diefendorf knew of 
McClave’s death when he delivered the policy to the plaintiff; that, 
as Diefendorf must have intended his delivery to be a valid act, he 
must have intended to waive this inconsistent provision. On this 
point the plaintiffs contention has force, if Diefendorf had authority, 
real or apparent, to bind the defendant; otherwise it has not. The 
only evidence of Diefendorf’s authority which the case presents is 
in writing, and consists of the agreement between him and the de- 
fendant dated April 1, 1889. That instrument, after defining in 
limited terms his power as “general state agent” of the defendant 
in New Jersey, proceeds as follows: “Fifth. The authority of said 
agent shall extend no further than is above stated. He shall not 
make, alter, nor discharge any contract.” This lack of power is 
made distinctly apparent in the policy itself,-which says: “No 
agent of the assuciation had authority to make, alter, or discharge 
contrects, and no alterations of the terms of this contract shall be 
valid unless such alterations shall be in writing, and signed by the 
president or vice-president and one other officer of the association.” 
The conclusion seems inevitable that Diefendorf could not bind the 
defendant to any stipulations other than those set forth in the 
policy: Catoir vs. Insurance & Trust Co., 33 N. J. Law, 487. Con- 
sequently this policy never became a valid contract. 

2. The plaintiff seeks to maintain her suit upon a contract pre- 
liminary to the issuance of the policy. The pertinent facts are 
these: On December 14, 1889, James McClave made application in 
writing to the defendant to become one of its members, and to have 
issued to him a certificate or policy of insurance on his life in the 
sum of $5,000, payable on his death to the plaintiff. The applica- 
tion contained this clause: “The applicant further agrees that 
under no circumstances shall the certificate or policy hereby applied 
for be in force until the actual payment to and acceptance of the 
first annual dues by the association, and actual delivery of the cer- 
tificate or policy to the applicant, with a receipt for the payment of 
the first annual dues, signed by the president, secretary, or treasurer 
of the association, during the lifetime and good health of the appli- 
cant.” On presenting this application, James McClave paid the 
defendant $20 as an admission fee (not annual dues), and the de- 
fendant gave to him a writing, of which the following is a copy :— 
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Mutual Reserve Fund Life Association. 
Amount received, $ i Amount applied for, $5,000. 
Potter Building, 38 Park Row, New York. 

Received from James McClave, of Newark N. J., $20 for the admission fee 
upon an application to the Mutual Reserve Fund Life Association, for a policy 
of insurance for $5,000, subject to its provisions and the constitution or by- 
laws, rules, and regulations of the association. The above payment is on 
account of the admission fee, $20. Dated at Newark, Dec. 14, 1889. 

It is hereby expressly understood and agreed that, if the application be not 
approved and accepted by the officers at the home office of the association in 
the city of New York, it shall be held that no benefits have ever been created 
or acquired under this receipt, and the amount paid hereon will be refunded 
by me on return of this receipt. J. B. Fatrourer, Agent. 

On the side of the receipt is the following :-— 

Notice to applicant. Should a policy of insurance not be received by you 
within twenty days, or your money not be returned to you upon presentation 
of this receipt, you are requested to notify the home office, stating the 
amount paid, when and to whom paid. 


On January 9, 1890, the application was approved and accepted 
by the officers at the home office of the association, and McClave 
was then alive and in good health. The plaintiff insists that under 
the language of the receipt of December 14, 1889, it must be inferred ° 
that some benefits were created and acquired on January 9, 1890, 
by the approval and acceptance of the application as above stated, 
and that these benefits are such as will support the action. The 
contention that certain benefits thus arose is at least plausible, and 
perbaps is sound. But the nature of those benefits must be ascer- 
tained from the prior negotiations of the parties. Looking at them, 
it will be seen that the benefits to accrue could only be a right to a 
contract of insurance according to the terms of the application and 
receipt. No other terms had then been agreed upon by the parties. 
Those terms, as we have noticed, required the actual payment of the 
first annual dues by the applicant, and the delivery of the poiicy by 
the association, during the good health of the applicant. These 
obligations were concurrent, and therefore subject to the common 
rule of law that neither could legally demand performance by the 
other without himself offering to perform. Hence the benefit 
accruing to the applicant on approval of his application was a right 
to tender his annual dues while he was in good health, and demand 
a policy. Had he made such a tender, he would have been entitled 
to a policy, and that might have been deemed equivalent to a con- 
tract of insurance, upon which, after loss, a recovery might be had 
at law: Tayloe vs. Insurance Co., 9 How., 390, 405. But no such 
tender was made, and consequently no right of action came into 
being. The Essex Circuit Court is advised that neither upon the 
policy nor upon the receipt is the plaintiff entitled to recover. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


CHANGE OF BENEFICIARY. 


In the case of Beatty vs. Supreme Commandery of the United 
Order Golden Cross, it was held by the Supreme Court of Pa., on 
Jan. 3d, 1893, that where the constitution of a benevolent society 
authorized the members to change the beneficiary, and a member 
made his mother the beneficiary, and afterwards upon marriage, 
changed it to his wife, and subsequently again changed it to his 
mother, the mother was entitled to the fund. 


PLEADING AS TO BENEFICIARY. 


The Court of Appeals of Kentucky ruled in the case of Hartford 
Life & Annuity Co. vs. Wayland, decided on Sept. 10th, 1892, that 
where the plaintiffs are in possession of the policy and file the same 
as part of their petition, an allegation in the complaint that they 
are the beneficiaries named in the policy, though denied in the 
answer, does not require to be supported by proof of their identity. 
The burden of proving the contrary is on the defendant. 
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ABANDONMENT. 


In CasE oF CanaL Boat—Conversion.—An open canal policy excepted damages 
arising from or caused by ice, and provided that acts of insurers in 
recovering, saving and disposing of the property should not be a waiver, 
or acceptance of abandonment, or as an admission or denial of liability, 
but as done for the benefit of all concerned without prejudice. 


Held, That where the boat and cargo were damaged by ice and the insurer 
took possession, disposed of the damaged part of the cargo, and turned 
over the proceeds together with the undamaged portion to the owner, this 
was not an admission of liability, and did not estop the insurer from 
denying it. 

The agents of insurer disposed of the cargo without objection by the insured, 
who was present. 


Held, That the insurer is not liable for conversion. Schuyler vs. Phoenix Ins. 
Co., 150. 


ACCIDENT. 


1. Evmence or Intoxication AND NEGLIGENCE.—Where the petition fails to 
allege compliance with policy conditions, failure to object to the omission 
is a waiver of the allegation and of its procf, and the burden is on the 
company to prove a breach of conditions. 


Where in such case the evidence is conflicting as to intoxication when the 
accident occurred, and consists of the observations of those who saw the 
insured before and after the accident, the finding as to the fact will not 
be disturbed 


Riding on the platform of a street car is not negligence per se. 


Evidence of a physician as to the breath of insured after conveyance to the 
hospital was properly excluded, when the time of such observation was 
uncertain. 


Inability of the jury to agree on special findings not essential to support the 
general verdict justifies an instruction to find on the remaining inter- 
rogatories along with the general verdict. Sutherland vs. Standard Life 
& Ace. Ins. Co., 353. 

2. EvipENCE oF Suicrpr.—In the case of an accident policy a general verdict 
for plaintiff, together with special finding that the death was caused by 
a bullet penetrating the heart, is conclusive of the question that the 
death was due to external violence and accidental means. The pre- 
sumption of law is, in the absence of evidence to the contrary, that death 
was neither due to suicide nor murder. 


Special findings in such case that whether death was due to a shot fired by 
insured or an assassin was unknown must be construed to refer to an 
accidental and not suicidal shot by insured. Warner vs. U. 8. Mut. Ace. 
Ass’n., 704. 

3. NEGLIGENCE oF EmMpLoyE—INrToxicatTion.—The policy insured against death 
from accident, and provided that it did not cover death happening while 
intoxicated, or under the influence of any narcotic or intoxicating drink; 
also that the insured should use due care and diligence. It was claimed 
that the insured failed to use due diligence, by getting off an engine 
backwards while in motion. The answer was that he was a switchman 
in discharge of his duty and insured as such. 

VoL. XXII.—56. 
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Held, That the auswer did not negative the allegation and was bad on 
demurrer. The fact that he was a switchman would not excuse negligence 
when so acting. 


The policy provided it should not cover accidents resulting from violation of 
rules. 


Held, That the employe is bound to inform himself as to the rules of his em- 
ployment, the insurer is not obliged to learn them and instruct him. 


Held, That the provision against intoxication required such limitations in the 
use of intoxicants that insured retain full control over his faculties of 
mind and body. 


Held, That intoxication released from liability, whether it contributed to the 
injury or not. Standard Life and Acc. Ins. Co. vs. Jones, 225. 


4, Rartroap EmployE—OPpEN Poricy.—A railroad required its employes to be 
insured against accidents and to contribute the necessary premiums. 
The railroad company had an open contract with an accident company, 
covering such of the employes as were entered in a schedule and paid 
the premiums, and agreeing to pay the assured in case of death the prin- 
cipal sums set opposite the names for the benefit of whom it might concern; 
also all claims should be paid assured in trust for whom it might con- 
cern, to wit, in case of accident or disablement, for the benefit of the 
injured person, and in case of death for the benefit of the heirs or assigns 
of deceased. The employe was required to make application to the insur- 
ance company on entering service, and on payment of premium was given 
a certificate stating the premiums and the benefits granted, and the con- 
ditions under which they would be paid the insured; also certifying that 
the employe wus insured under the conditions of the open policy to the 
railroad company ‘‘ hereinafter called the assured.” The application in 
this case provided for payment to the wife. 


Held, That under the circumstances the wife might recover directly in case 
of death, although she brought suit as administratrix. Enright vs. 
Standard Life § Acc. Ins. Co., 623. 

5. Vists.e [nsury—Proors or Loss.—Where the evidence is conflicting, the 
verdict will not be disturbed. The application, which was part of an 
accident policy, provided that no liability should attach for injuries of 
which there was no visible, external mark. 

That an injury visible soon after and as aresult of the accident was sufficient. 


The policy provided for payment during continuous and total loss ‘‘of such 
business time” as might result. 


Held, That this referred to such business as the insured, as a fireman, was en- 
gaged in, not to the whole range of business pursuits. 


A policy provision that the claim should be paid in San Francisco, or at the 
general agency through which the policy was issued, was not a require- 
ment that notice and proofs of loss must be madethere. An examination 
by one who claimed to be the company’s surgeon in another city, under 
direction of an agent who transacted the company’s business and repre- 
sented himself as general agent in another city, was sufficient compliance. 
Pennington vs. Pacific Mut. Life Ins. Co., 25. 

6. Votuntary Exposure—Utrra Vires.—The insured under an accident policy 
was injured by the accidental discharge of a gun which he was cleaning in 
the belief that it was empty, through an unknown defect in the gun. 


Held, That this was not a voluntary exposure to unnecessary danger. 


The failure of the company to adopt an amendment necessary to authorize it 
to insure against such injuries renders wholly void such contracts, which 
are ultra vires, and the remedy against one who has received a benefit is 
a suit in disaffirmance and for an accounting. 


But the company by illegally issuing such policies is estopped to allege such 
want of power. The insured is not bound to inquire whether the amend- 
ment had been adopted. Miller vs. American Mut. Acc. Ins. Co., 214. 

7. Watver or Proors—AvutHority or AcEnt—Evipence.—An accident policy 
provided that a total loss shouid be payable in case of loss of both feet 
within ninety days of accident, and that proof of disability must be fur- 
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nished within seven months. Total liability was denied on the ground 
that there was no amputation, and insured was induced to sign a claim 
for weekly indemnity to defeat the largerclaim. After the seven months 
insured sent medical evidence regarding continued paralysis of the limbs. 


Held, That the limitation as to proofs had:been waived by denial of liability. - 


Held, That where insured was helpless and being cared for by his brother, 
the latter had implied authority to act for him regarding the insurance; 
and, in dealing with one in the office of the agent whose acts were recog- 
nized by the cumpany, he was dealing with its representative. 


Evidence as to the condition of the msured after ninety days was admissible 
to show the circumstances under which the proots of loss and receipts for 
weekly intemnity were signed. 


Statements furnished by insured’s physician to the company at its request, 
after the seven months, were admissible to show waiver of proofs. 

Evidence of total paralysis of the limbs until death would sustain a finding 
of total loss. 

A letter writien to the agent at the request of the insured at the time of sign- 
ing a release and receipt for weekly indemnity, inquiring as to the possi- 
bility of securing a total loss and claiming it as a right, is admissible as 
evidence of absence of intention to releas the company from the claim. 
Sheanon vs. L’acific Mut. Life Ins. Co., 321. 


8. WALKING on Rar~roap.—An accident policy provided that it should not be 
liable for injuries resulting from being on a railroad bridge, trestle, or 
roadbed. The insured was found dead beside a railroad track. It was 
not denied that death was the result of violent and accidental injuries, ex- 
ternally visible. : 


Held, That instructions were proper that the company was liable if death re- 
sulted from accident within the meaning of the policy, unless the jury 
was satisfied from the weight of evidence that the cause of death was 
within the exception; that the mere being on the roadbed, if not the con- 
tributing cause of the accident, did not relieve from liability ; nor if killed 
while crossing along a public and well-known footpath. But if crossing 
without exercising the care of a prudent man,this would fall within the ex- 
ception; that leaving the highway, walking along the track unnecessarily, 
would fall within the exception. 

Held, That the burden of proof was on the company to establish the exception. 
Dougherty vs. Pacific Mut.-Life Ins. Co., 729. 


See SurcipE 1, 


ACTION. 


1. By MorrcaGeE or Part.—A policy of fire insurance insures A in a given 
sum, partofit on one property, part on another, loss payable to B “ mort- 
gagee, as his interest may appear.” b’s mortgage covers only one of the 
propertiesinsured. B may sue on the policy in his own name, and recover 
total loss on both properties, not exceeding his debt, notwithstanding 
his mortgage covers only one of the properties insured. Colby vs. Parkers- 
burg Ins. Co., 460. 

2. By Recetver Laimrration.—A policy to K., receiver for H. vs. H. “ on their 
interest in” etc., is an insurance of the receiver as representative of their 
interest, and reformation is not needed to enable his successor to sue. 

Delay to bring suit within the time fixed by limitation clause is no bar to 
action when caused by agent’s promises to pay. 

The policy provided that suit must. be brought within twelve months after 
date of fire; also that it was not payable until sixty days after proofs 
of loss. F 

Held, That the limitation began to run after the expiration of the sixty days. 
Steel vs. Phenix Ins. Co., 7. 

3. Construction or Statute.—The statute of Iowa (McClain’s Code, §1734), 


providing that no action shall be begun within ninety days after notice of 
loss has been given, prohibits such action within the time, although the 
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policy has by its terms become payable. The statute applies to a stock 
of goods as well asa building, since it expresses that it shall apply to 
all policies of insurance contemplated in the statute. Wilhelim vs. Des 
Moines Ins. Co., 371. 

4, Lirtation.—Five months before the termination of the limitation period 
the company declined to pay, and advised plaintiff to go to the courts. 

Held, That an action after the limitation had expired was too late. Law vs, 
New England Mut. Accy Ass'n, 317. 


See ARBITRATION 3; ASSIGNMENT 1; Contract3; Foreign Company 1; LEssEE; Lim- 
ITATION; MorTGAGEE 4, 5. 


ADDITION. See Risx 2. 


ADJACENT BUILDING. See Risx 2. 


ADJUSTER. 


Warver sy.—Notice of loss to the general agent on a postalcard, followed by 
a reply that an adjuster would be sent, and the coming of the adjuster 
and inquiring concerning the loss and requesting insured to come to C. 
the next morning with his policy, is evidence tending to show a waiver 
of written notice accompanied by affidavit as required by statute, such 
statute being for the benefit of the insurer. 

Further evidence that the adjuster left word that he would pay the loss, 
justified an instruction that if plaintiff as a reasonable man relied on it, 
and was entitled so to do, they should find a waiver. 

Held, That a failure to go to C., as requested, would not affect the question of 
waiver. Harris vs.Phenix Ins. Co., 116. , 


See Proors or Loss 6, 8, 14, 15, 16, 17; TrruE 8. 
ADJUSTMENT. See REtnsurance. 


ADMINISTRATOR. 


AvutHority oF—Situs or Drst—AssicNment.—A tutor of minor heirs ap- 
pointed in Louisiana, whose father was domiciled and died in Kentucky, 
has no powers of administration over property not located in this state. 

A debt due by a New York debtor to a Kentucky creditor does not acquire a 
situs in this state because the nonnegotiable evidence of the debt is 
found here. 

A Louisiana court has no valid authority to appoint an administrator to a 
person who was domiciled and died in Kentucky, and who left no prop- 
erty in this state. 

When a policy of insurance expressly stipulates that no assignment shall be 
valid without the consent of the company, an assignment without such 
consent is without effect.. Moise vs. Mut. Reserve Fund Life Ass’n, 710. 


AGENCY. See OTHER INSURANCE 1. 


AGENT. 


1, AUTHORITY As TO AssIGNMENT.—Where the agent had power to issue the pol- 
icy, he had authority also to make any changes as to the person entitled 
to the benefit thereof which did not increase the risk; therefore, where 
the policy was for $1,000, and a mortgage named in the application for 
$700 was executed by the insured, an assignment of so much of the policy 
as would cover the mortgage was authorized by the agent. Held, Within 
his powers. German Ins. Co. vs. Penrod, 41. 
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2. AutHoriry or.—Where the agent solicited and procured insurance on prop- 
erty in an adjoining state, assuming to be authorized, and the company 
received the premium and treated the policy as valid, until after the fire, 
the question of his apparent authority is for the jury under proper instruc- 
tions, and they were authorized to find that he was vested with the powers 
of a general agent. Hahn vs. Guardian Ass’e Co., 721. 


3. AuTHorRITY oF CLERK To INDORSE CoNSENT TO ASSIGNMENT AND OTHER INSURANCE. 
—An agent for an insurance company, possessing the power to contract for 
risks, write and deliver policies, collect premiums, and make indorse- 
ments upon policies, employed a clerk, and authorized him to transact 
the business for him in the agent’s name. The clerk, in the line of his 
employment, wrote the policy in suit, signing the agent’s name thereto, 
and the risk was reported to and approved by the company. Afterwards 
the agent indorsed upon the policy his approval of the assignment 
thereof by the insured to the purchaser of the property. Subsequently 
the clerk indorsed upon the policy permission for additional concurrent 
insurance, for the discontinuance of the night watchman and watchman’s 
clock, and any loss under the policy was made payable to the mortgagees, 
which indorsement was reported to the company in the agent’s name, 
and the attention of the latter was called thereto, who acquiesced in the 
same. In an action on the policy it was held that the act of the clerk in 
making the indorsement was the act of the agent, and was binding upon 
the company, to the same extent as if the same had been made by 
the agent personally. 


A local agent of an insurance company, who has the power to make a contract 
of insurance, has the authority to consent to additional insurance, and 
to accept notice of a change in the risk and of the placing of incum- 
brances on the property, unless there is some provision in the policy to 
the contrary. 


The indorsement upon a policy by such an agent of his approval of the 
assignment of a policy is binding upon the company, where the policy con- 
tains a clause that no assignment thereof shall be valid unless the same 
is indorsed thereon, and approved by the company or its regular agent in 
writing. German Ins. Co. vs. Rounds, 48. 


4, AurHority To Contract By Parout.—The statute of frauds does not apply to 
a verbal contract to issue a policy; such contract is binding. 


Authority to an agent to insure property situated in a certain city and 
vicinity is authority to insure in a village ten miles distant, where the 
company sanctioned such contracts. 

Where such insurance is made by a general agent with authority to contract, 
it is not affected by the tact that it was in violation of private instructions 
to the agent. 


A written application when made on the representation of the agent that it 
was merely descriptive, and did not aftect the rights of insured under a 
parol contract previously made, is not a waiver of such parol contract. 


The rejection of such written application will not affect the rights of insured, 
where the loss was prior to his notice of the rejection. Howard Ins. Co. 
vs. Uwens, 514. 


5, Construction or Contract.—The company’s contract with aa agent pro- 
vided for solicitation of premiums on the “ natural-premium plan,” for 
certain commissions, and for the continued payment of a certain per cent 
of such commissions as should subsequently be collected by the company 
during five years, in case of the discontinuance of the agency for any 
cause except dishonesty. The contract could be terminated by the com- 
pany for failure to render an accounting, for dishonesty, and the violation 
of certain regulations. 


Held, That the subsequent abandonment of the natural-premium plan, and 
refusal to allow further soliciting under such plan, was a wrongful ter- 
mination of the agency. 

Held, 'That subsequent efforts by the company to induce parties insured 
through the agent to change their policies to the level-premium plan 
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was a violation of the agreement regarding payment of a percentage of 
the commissions. 

Held, That in case of abandoning the agency without cause under such ap 
agreement, an action will not lie against the company as upon a quan- 
tum meruit, 

Held, That where such contract is wrongfully terminated by the principal, 
and damages are recoverable for violation of express contract, a request 
for assessment of damages, as upon quantum, meruit, will not sustain a 
general demurrer. Newcomb vs. Imperial Life Ins. Co., 53. 


6. Or Foretcn Company, AUTHORITY,TO CoNTRACT—CONTRACT, WHEN INCOMPLETE. 
If there is a well-defined local usage by which local agents of foreign 
companies can make binding preliminary contracts, a foreign company is 
charged with the knowledge of it, and the establishment of an agent gives 
him apparent authority to so bind it, regardless of private instructions. 

But such usage must be uniform, notorious, and well defined. Opinions on 
what an agent’s authority should be is not evidence of such usage, and 
in the absence of such evidence the question should not be submitted to 
the jury. 

Evidence that the agent had authority to accept premiums, and acted in 
adjustments, bound as to cargoes, took charge of wrecking expeditions, 
and received proofs of loss and notices of abandonment, was not evi- 
dence of authority to bind on vessels where his lack of authority to issue 
full policies was known. 

Where the application forwarded by the local agent to the general agent for 
acceptance is not the same as the original, the minds of the parties did 
not meet. Greenwich Ins. Co. vs. Waterman, 651. 

7. REINSURANCE BY, WHEN Vorp.—The agent, having been directed by his com- 
pany to cancel, or reinsure a portion of a risk, reinsured it in another 
company of which he was also agent, without its consent. 

Held, That the agent could not act in matters of discretion for two parties in 
the same transaction, and the reinsurance was void at the election of the 
reinsurer. Empire State Ins. Co. vs. American Cent. Ins. Co., 626. 

8. Waiver oF INcuMBRANCE By.—The contract between the agent and the 
company provided that, in consideration of a certain commission, he 
should work such territory as should be assigned, and be governed by 
instructions from the company. Under a prior certificate, he had been 
constituted an agent to solicit insurance and receive premiums. 

Held, That he was not a general agent with authority to waive the policy 
provision against incumbrance. Martin vs. Farmers’ Ins, Co., 259. 


See AccipEnt 7; APPLICATION 3, 4, 6; ASSIGNMENT 2; CANCELLATION 2; CONTRACT 
1; DowER; GARNISHMENT; INCUMBRANCE 2; Lim1TaTION 2; MorTGAGE 2; OTHER 
InsuRANCE 3, 5, 7, 10, 11,138; Parot Contract; Partner 2; PLEapinG 2; Pre- 


miuM 1; Proors or Loss 2, 8, 18; ReBaTE; ReMovaL; RENEWAL; Risk 8; 
Titi 4, 5, 6, 8, 14, 15; TonTINE. 


ALIENATION. 


SEVERABLE Contract.—Where a policy of insurance is so written as to place 
separate valuations upon different subjects of insurance, the contract is 
severable, and a breach of the contract only affects the insured property 
which is the immediate subject of the act of alienation. 

A change of title, by which the contingent interest of the insured to property 
becomes absolute, will not defeat the insurance. Continental Ins. Co. vs. 
Ward, 373. 


See Partner 1. 


ALTERATION. See ImproveMEntTs. 


ANTI-TRUST. See Forercgn Company 2. 
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APPLICATION. 


1, Breacu or Warranty.—Where the application was a warranty, and the in- 
surance was on a stallion, a gross misstatement regarding the amount of 
service and the number of colts obtained was a fatal breach. Indiana 
Farmers’ Live Stock Ins. Co., vs. Rundell, =36. 


2. FausE STATEMENT IN.—In the application, which was a warranty, the in- 
sured falsely stated he had never had piles. The contract provided that 
it should be void if any of the statements in the application should 
prove untrue, 


Held, That there could be no recovery, although the insured was ignorant that 
he had had piles. Baumgart vs. Modern Woodmen of America, 707. 

3. KNOWLEDGE OF AGENT—PLAcE oF Contract—SpitTtinc Buioop.—The statute 
of lowa provides that any person procuring applications shall be deemed 
the agent of the company employing him, anything in the application or 
policy to the contrary notwithstanding. 

Held, That a policy solicited by the agent of a foreign company in Iowa of a 
citizen of Iowa, and the premium paid there, is an Iowa contract, to be 
governed according to the laws of that state, notwithstanding a provision 
in the application that it shall be deemed a contract made at the home 
office in another state. 

The application, which was a warranty, represented that the plaintiff had not 
spit blood. When the insurance was solicited, the agent and medical ex- 
aminer were fully informed by the applicant that on one occasion, after 
over-exertion and a fall, he had spit a trifling amount of blood apparently 
from the rupture of a small vessel in the throat, and was told that this 
was not the spitting of blood referred to, and that his proper answer 
was ‘‘no.” 

In an action by the company for cancellation of the policy, held, that the 
knowledge of the agent and medical examiner was the knowledge of the 
company and a waiver of the failure to state the facts, in the absence of 
any knowlege by the insured of limitation of authority to so waive on the 
part ot the agent and examiner. Mutual Ben. Life Ins. Co. vs. Robison, 
401. 

4, PLEADING—WAIVER OF INCUMBRANCE By AGENT.—It is not necessary in Indi- 
ana to file a copy of the application with the complaint. If the answer 
alleges a violation of policy conditions, the reply may be a waiver, either 
at the time of issuing the policy or subsequently. 

Where'the application in such case is filled by the agent, and a privilege to 
incumber is not inserted as directed, and the applicant is an ignorant 
man, this court will not assist in the furtherance of a fraud because the 
policy contained a forfeiture clause; and where the application and policy 
are inconsistent, the former must stand. 


A reply setting forth the above facts will be deemed sufficient. Phenix Ins. 
Co. vs. Lorenz, 712. 

5. PROHIBITED RisK—REPRESENTATION AS TO MARRIAGE AND HeEattH.—It is 
competent in a policy to provide that a forbidden hazard shall make it 
void or proportionately diminish the insurance, and if the hazard be not 
specified the question is for the jury whether the provision has been 
violated. 

Where the policy is in consideration of statements in the application, the 
latter is part of the contract. 


A direction in the application making policy payable to one claimed to be a 
wife is not a material representation in case of an unmarried man. 


A statement in the application that insured had never been physically injured 
is not a misrepresentation which will avoid forfeiture where it appeared 
that injuries had been sustained at an earlier period of life whose effects 
had wholly disappeared. Standard Life § Acc. Ins. Co. vs. Martin, 578. 

6. REPRESENTATION BY AGENT—FaILuRE To AssEess.—Where the application, 
signed by insured and filled in by the medical examiner, who testitied to 
the truth of the answers, contained false statements as to health, accord- 
ing to the evidence, it was error to charge that such answers would not 
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vitiate the policy if written by the agent and the insured was an ignorant 
man, unless the agent and insured conspired to defraud the company. 


The insured must be ignorant of the falsity of such answers in order to 
avoid forfeiture. 


A charge that, if by the form of its policy or acts of its agents the company 
induced the insured to believe that the policy was valid from its date, to 
assert the contrary on the trial would be fraud. 


The application was made part of the policy, and provided that the policy 
should not take effect until the first assessment had been paid. - 


Held, That where, according to the provisions of the policy, the company 
should have made an assessment on a certain date, but failed to do so, 
it cannot rely on its own failure to defeat the claim. Globe Reserve Mut. 
Life Ins. Co. vs Duffy, 121. 

7. SvaTEMENTS as TO HeattH.—Where the court in substance charged the jury 
that false statements in the application, as to his health, by the insured, 
would defeat recovery in regard to any matters that he ought to have 
known about, it was not error to refuse to charge specifically in the 
language requested. 

Where such statements related to consumptive conditions which were con- 
cealed and undeveloped, and could not certainly be known or suspected, 
misstatements in the application were not a ground of forfeiture. En- 
dowment Rank vs. Rosenfeld, 547. 


8. Use or Liquor.—An applicant for insurance, in answer to the question to 
what extent he used alcoholic stimulants, answered ‘‘none.” Held, That 
proof of a single use of liquor was not sufficient to prove the answer un- 
true, but that it would be necessary, for that purpose, to prove a habit or 
custom of using such stimulants. 

Improper remarks of counsel to the jury are no cause for reversal, where no 
ruling of the trial court on the point is asked or made, and no exception 
istaken. Grand Lodge A. O. U. W. vs. Belcham, 523. 


See AcEent 4; Vacant 4. 


APPORTIONMENT. See Mortaacee 1. 
APPRAISEMENT. See Arsrrration; Proors or Loss 8. 


ARBITRATION. 


1, EvipeNce or DisiINTERESTEDNESS.—Evidence that the company insisted on 
the appointment as its appraiser, under the arbitration clause, of an ex- 
pert from a distant place, who had repeatedly before done such work for 
it and other companies; that subsequent to his appointment he declared 
himself the special representative of the company, bound to stand up for 
its rights; and that he controlled the other appraiser in awarding an in- 
sufficient sum will justify a finding that he was not a disinterested person. 


Where these facts regarding the appraiser are unknown to the insured until 
after the award, it will be set aside, and he may recover his actual loss. 


In order to be ‘‘ disinterested” an appraiser must not be prejudiced. Brad- 
shaw vs. Agricultural Ins. Co., 161. 


2. InrERESTED Party.—The fact that one of the referees was indorser of a note 
made by insured and secured by mortgage, did not render him an interested 
party in the subject of arbitration. Bullman vs. North British § Mercantile 
Ins. Co., 668. 


3. No Bar ro Action..—In a contract creating a definite legal obligation (e. g., 
to pay a certain sum of money upon a specified contingency), an agree- 
ment to the effect that the rights and obligations of the parties shall be 
determined by arbitration, and that no action shall be maintained on the 
contract, is not legally effectual to bar such an action. 


Such a clause in a contract of insurance construed. Whitney vs. National 
Masonic Accident Ass’n, 196. 





Digest Index, 1893. 889 


4, REFUSAL TO APPRAISE.— Where the appraiser for the defendant refused, with- 
out excuse, to agree upon any umpire within a reasonable distance, and 
insisted on nominating umpires 200 miles away who were unknown to 
plaintiff’s appraiser, and his actions were virtually a refusal to make 
the appraisement, the failure to complete such appraisal according to the 
policy stipulation was no defense to an action. McCullough vs. Phenix 
Ins. Co., 781. 


5. Surricrency or AwarD—Norice To MortcaGEE.—The policy insured a ‘‘ pulp 
mill and the machinery therein.” 


Held, That there was nothing to suggest the inclusion of a tramway, and the 
failure to include such tramway in an appraisement, through the fault 
of the insured, did not invalidate the award. 


Where the policy provides for an appraisement and is payable to mortgagee 
as interest may appear, notice to or consent by such mortgagee of the ap- 
praisement is not necessary to its validity. 


Where the policy provided that an appraiser shall be selected by each party, 
and that the two so chosen to first select an umpire in case of disagree- 
ment, it is immaterial that an umpire is chosen before disagreement. 


Where all the appraisers agreed in every particular, it is sufficient evidence 
that the company’s appraisers acted impartially. Chandos vs. American 
Fire Ins. Co., 425. 


6. Vauipity or Awarp.—An agreement for arbitration was made which pro- 
vided that each party should appoint an arbitrator who should appraise 
the damage, and the two select an umpire, who should decide matters 
of difference only, and that any two of them might make return. 


Held, That the third party was to act as umpire only, and not as a third arbi- 
trator in making estimates. 

The two arbitrators made independent estimates of the loss, the one of $5,000 
and the other of $115,000, and without discussing their differences sub- 
mitted thém to an arbitrator, who declined to decide the matters sub- 
mitted at the time, took both estimates, occupied a room by himself with 
clerks, and after three days made an award of $60,000, in which one of the 
arbitrators concurred. 


Held, That the award was valid. In the absence of evidence of corruption or 
fraud it will not be deemed excessive. 


Ii cannot be claimed for the first time on appeal that the umpire and arbitra- 
tor for the insured partook of the hospitality of the insured while making 
the award. 


Where several insurers found in the arbitration and in the bill to set aside 
the award, the action was single, and it was error to dismiss it as to some 
because their proportional share was less than $2,000. Hartford Fire Ins. 
Co. vs. Bonner Mercantile Co., 801. 

7. WaIveR OF—WAIVER OF Proors oF Loss.—In an action on a policy of insur- 
ance, where the defendant pleaded fact amounting to a waiver of a con- 
dition in the policy a failure of the plaintiff to plead such waiver is cured. 


The defendant’s answer alleges a provision in the policy sued on ‘ that in 
case differences shall arise touching any loss or damage, after proof there- 
of has been received in due form, the matter shall, at the written request 
of either party, be submitted to impartial arbitrators,” and avers that 
differences have arisen, and the defendant has requested arbitration. 
Held, That the furnishing of proofs of loss is waived. 


The defendant has no right to insist on the execution of a written agreement 
to arbitrate, containing provisions not stated in the policy; and where 
it insists on the execution of such written agreement before submission to 
the arbitrators it waives its right to arbitration under the policy. 

The defendant, having failed to request in writing an arbitration under the 
policy, is deemed to have waived any right thereto. Walker vs. German 
Ins. Co., 750. 


8. WHEN Awarp zs Vorp.—An award will be held void for uncertainty when no 
amount is named therein,or means indicated by which it can be ascertained 
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Held, That the finding in the record was a mere invoice of goods, and not an 
award of arbitrators. St. Paul F. § M. Ins, Co. vs, Gotthelf, 34. 


9. WHEN not Enrorcrstz.—A stipulation for arbitration which does not pro- 
vide for the number of the arbitrators, nor their mode of selection, is too 
indefinite to be enforced, Greiss vs. State Investment § Ins. Co., 629. 


10. WHEN Unnecessary.—Where the policy provides that in case differences 
arise they shall be submitted to appraisers, such submission is not nec- 
essary in order to maintain suit, where it does not appear that any differ- 
ences arose or that any request was made for arbitration. Capitol Ins. 
Co. vs. Wallace, 397. 


See Contract 3; MortGaGEE 5; Torar Loss. 
ARTIFICIAL LIGHT. See Risx 3. 


ASSESSMENT. 


1. In Case or Insotvency.—An assessment ordered by a lower court on the 
members of an insolvent mutual company, for the expenses of a receiver- 
ship, will not be disturbed if not grossly excessive. 


A decree ordering such assessments does not preclude the individual members 
from defending on grounds peculiar to themselves, and other questions 
arising may be settled in the distribution of the fund, therefore a refusal 
to appoint a master to ascertain who are legal claimants and the amount 
of their claims was not error. Wood vs. Standard Mut. Live Stock Ins.Co., 
550. 

2. Norrrication, By Mart.—The members of a mutual company could not be 
suspended for nonpayment of assessments until after the expiration of 
30 days after the mailing of a registered letter notifying him of the 
assessment. 


Held, That the time began to run from the date when the registration was 
completed by the necessary entries in the books of the post office, and the 
furnishing of a receipt as required by the postal regulations. 


Held, That where the period expired on a Sunday, it will be regarded as 
expiring on the following day. Holbrook vs. Mill Owners’ Mut. Ins. 
Co., 832. 

3. PLEADING AND EvIDENCE As To.—In an action by a mutual fire insurance 

company to recover the amount of an assessment against a policyholder, 
an averment in the affidavit of defense setting forth the condition of the 
colupany six months prior to the assessment, showing that the assessment 
would produce nearly four times the amount needed to pay plaintiti’s lia- 
bilities at that time, is irrelevant and insufficient, since it is the necessity 
for the assessment at the time it is made, if at all, that determines its 
legality. 
May 1, 1876 (P. L., p. 53, § 56), providing that the certificate of any mu- 
tual fire insurance company setting forth that an assessment has been 
made, and the amount due, shall be prima facie evidence thereof in all 
courts of this commonwealth, but that in all cases against any member in 
which such member may, within the time prescribed by law, file an 
affidavit setting forth that the assessment is for more than is necessary to 
pay the losses and necessary expenses of said company, such certificate 
shall cease to be evidence of anything whatever, and said company shall 
be compelled to prove its claim as other claimants do, does not apply to 
an affidavit of defense, but has reference to the method of proof on the 
trial. 

Though the affidavit of defense avers that at the date of the assessment it was 
greater than was required to pay the losses and necessary expenses, it is 
insufficient, in the absence of an averment of fraud or mistake, since de- 
fendant, as a member of the company, has submitted himself to the acts 
of the managers, as his representatives, in making assessments to meet 
losses and expenses. 
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A stipulation in the application of defendant for his policy that, if any assess- 
ment be not paid within 30 days after notice of the same, he will ‘pay 
25 per cent thereon for expense of collection,” is not unconscionable and 
illegal, and may be collected in addition to the assessment. People’s Mut. 
Fire Ins. Co. vs. Groff, 741. 


4, Watver oF Forrerrure.—The charter of a mutual fire company provided 
that if payment of an assessment be not made within thirty days after 
due notice by mail, the insurance may be suspended by the secretary or 
board, and if not made within ninety days it should stand suspended. 
The company was accustomed to send three notices of assessment. The 
first was a statement of the amount of loss and its apportionment among 
the members. The second, thirty days later, notified the members that 
their assessment was due, and the third, at the end of ninety days, notified 
delinquents of their suspension. A few days after receiving the first notice, 
plaintiff replied that he would settle as soon as he was able to come to 
the home office and that he had sustained losses himself to the extent of $5. 
The secretary replied that if particulars were furnished he would see 
what action couid be taken to settle the claim. Four months later plain- 
tiff sent particuiars, and again stated that he would pay his assessment 
the first time he was down to the office. No answer was received, and 
plaintiff claimed that he supposed the company had acquiesced in his 
propositions. 


Held, That it was proper to submit to the jury whether there had been a 
waiver of forfeiture. Elmendorph vs. Citizens’ Mut. Fire Ins. Co., 618. 
See APPLICATION 6; BENEVOLENT Socrety 1, 4, 8, 9, 19, 20, 21; Durs; INsoivENcy; 
Motvat Company 2, 3; Premium Nore 1; UnavrHorizeEp Company. 


ASSESSMENT COMPANY. See Rescisston. 


ASSIGNMENT, 


1. From Wire, WaEN Partrat—Action.—The husband may maintain an action 
in his own name on a policy assigned to him by his wife with the assent 
of the company, along with the transfer of the property insured. 

Where such transfer and assignment related to personal property only, while 
the policy also included real estate, the policy, will thereafter run to 
different persons and insure different interests, each subject to a distinct 
remedy. Bullman vs, No. British § Mercantile Ins. Co., 668. 

2. Notice to AGENT.—The payment of aclaim to the party whom the company 
has contracted to pay, without knowledge of an equitable assignment 
not consented to, excludes any further claim against it. 


Notice of assignment to a soliciting agent was not notice to the company. 
Linder vs. Fidelity § Casualty Co., 472. 


See ApMINIsTRATOR; AGENT 1, 2; BenevoteNnT Society 2,19; TitrE 1; Wire’s 
: Pottcy 1. 


AWARD. See ARBITRATION. 
BENEFICIARY. See BENEvoLent Socrety; Wire's Poricy 2. 


BENEVOLENT SOCIETY. 


1, ASSESSMENT AS Watver.—Where a benevolent society is informed that a 
member falsely stated his age in his application and, after an investigation 
made with due diligence, finds the accusation to be true and expels the 
member, an assessment levied, pending the investigation, is not a waiver 
of the right to expel. Preuster vs. Supreme Council of Order of Chosen 
Friends, 141. 

2, ASSIGNMENT OF CERTIFICATE—WHo MAY BE BeEneEFicrary.—The statute of 
Massachusetts providing that when a policy is effected by one on his own 
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life or the life of another for the benefit of such other or his representa- 
tives, or a third person, the person for whose benefit it was made shall 
be entitled thereto against the creditors and representatives of the party 
effecting the insurance, does not apply to benevolent associations so as 
to defeat the assignment of a certificate by a member. 


The statute permitting benevolent associations to create a fund for the 
assistance of widows, orphans, or other relatives of deceased members, 
permits a sister to be a beneficiary. 


Provisions in the certificate requiring alterations to be in writing, signed by 
the treasurer, and a rule requiring both the member and beneficiary to 
sign an assignment, are mere regulations for the protection of the 
association, which it may dispense with. Anthonyvs. Mass. Ben. Ass’n, 821. 

3. DrEsIGNATION oF BEN«Fictary.—The by-laws of a benevolent society required 
a change of beneficiary to be effected by a special form ot indorsement 
on the certificate. A member in extremis, being unable to find the cer- 
tificate through no fault of his own, bequeathed the benefit to a new 
beneficiary by will. 

Held, That in equity the mode of designation would be recognized as valid, in 
a bill of interpleader by the society to determine the rights of claimants. 
Grand Lodge A. VU. U. W. vs. Noll, 476. 


4, EvIDENCE as TO ASSESSMENT.—When it is required in the by-laws of a ben- 
evolent society that the supreme secretary shall notify subordinate secre- 
taries to make a fixed assessment whenever the benefit fund is insufficient, 
such notice is presumptive proof of the necessity of an assessment, and 
preliminary evidence of the necessity of such assessment is unnecessary 
to support evidence of such notice and refusal of plaintiff to pay. Dem- 
ings vs. Supreme Lodge Knights of Pythias of the World, 606. 

5. Lex Locr—InsuraB_e InterEst—Limitation.—The by-laws of a benevolent 
society provided that no poliey should be in force until the application 
was approved at the home office. and no payment should be bindin 
until received there. The application provided that the contract shoul 
be considered as made in the state where the home office was located. 


Held, That such state was the place of contract,in the case of applications made 
in other states. 


Where the by-laws provide that children may be named as _ beneficiaries of 
policies on the lives of parents, their insurable interest need not be shown. 

Limitations do not begin to run while negotiations are in progress for 
settlement. Voorheis vs. People’s Mut. Ben. Soc., 192. 


6. Lrurration.—A certificate of membership in a mutual benefit insurance as- 
sociation merely stated that a certain person was a member, but named no 
person as beneticiary. The member died intestate, leaving a widow. ‘The 
by-laws of the association provided that benefit money might be disposed 
of by will, otherwise to be paid to the member’s widow. Held, That, as 
parol evidence was necessary in order to prove that the widow was en- 
titled to the benefit money, the contract was not a written one, within 
the meaning of Rev. St., c. 83, § 15, which bars in five years actions on 
unwritten contracts. 

Where an insurance company does nothing to induce delay in bringing suit, 
the statute of limitations begins to run in its favor from the time it noti- 
fies a claimant that his claim is rejected. Railway Passenger §& Freight 
Conductors’ Mut. Aid § Ben. Ass’n vs. Loomis, 18. 


7. Memsers as WitnEssEs.—The Pennsylvania statute which provides that, 
where a party to a contract is dead and his right therein has passed to 
the party on the record who represents his interest in the subject of the 
controversy, no person whose interest is adverse shall be a competent 
witness to any matter occurring before the death, does not debar members 
of a benevolent society subject to assessment for a benetit from being wit- 
nesses in case of action by the widow of a deceased member to whom the 
benefit was made payable. 


Parol evidence is admissible to show that a motion recorded on the minutes 
to suspend a member was carried, where that fact does not appear on the 
minutes. Hamill vs. Supreme Council of the Royal Arcanum, 560. 
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8. NONPAYMENT OF ASSESSMENT.—The certificate of a benevolent society pro- 
vided that failure to pay an assessment within 20 days after notice sent 
should work a forfeiture. The insured died on the 21st day after notice 
was sent, 


Held, That no recovery could be had. 


Held, That evidence that on many prior occasions assessments had been al- 
lowed to be paid when past due was not evidence of a waiver of forfeiture. 
Reichenbach vs. Ellerbe, 764. 


9, PAYMENT OF ASSESSMENT AFTER DEATH.—When a member has been suspended 
for default in assessment, re-instatement to membership in a benevolent 
society cannot be effected after the death of the member, by the payment 
of the assessment, although according to the rules of the order such pay- 
ment was within the time that would have entitled to re-instatement if 
alive. Modern Woodmen of America vs. Jameson, 837. 


10. Recovery on JupGMENT.—The by-laws of a benevolent society provided 
for bimonthly assessments, and that losses should be paid pro rata out of 
the next assessment or, in case of contest and a judgment, pro rata out 
of the next assessment after its rendition. 


Held, That a judgment obtained must be paid in full, although the pro rata 
share of the assessment was not sufficient. All defenses as to the amount 
were merged in the judgment, and it may well be doubted whether a 
contract undertaking to vary the amount receivable in satisfaction of a 
judgment can be enforced. People’s Mut. Benefit Soc. vs. Werner, 585. 


11. REINSTATEMENT IN CaSE OF MISREPRESENTATION.—A member of the Maine 
Benefit Association, by intentional nonpayment of overdue assessments, 
forfeited his membership, all interest therein, and benefits to be derived 
therefrom. In his application for reinstatement by payment of such as- 
sessments, in consideration that the association would accept them, he 
stated he was then in good health, and that there was nothing in his 
habits or condition which was likely to impair his health or shorten his 
life, and that, if “this statement be found to be in any respect untrue, 
the policy shall be treated in the same manner asif the assessment had 
not been accepted.” Held, That the stipulation was unqualified, and that 
an instruction that if the statement, though untrue in fact, were honestly 
made, the member’s personal representative might recover is erroneous, 
Richards vs. Maine Benefit Ass’n, 865. 

12, REINSURANCE AND INsOLVENCY oF.—The officers of a mutual benefit society 
contracted with those of another to pay the death losses of the latter, 
upon the transfer of its funds and its cessation from further business. 


Held, That the contract. not being authorized by its charter or the laws, was 
ultra vires, and a violation of the rights of the members. 

Held, That the partial execution of the contract, or the bankruptcy of the 
second company through the transfer did not affect the case. Twiss vs. 
Guaranty Life Ass’n, 539. 

13. REPRESENTATIONS AS TO HEALTH—INTEREST, WHEN CHARGEABLE.—Perine vs. 
Grand Lodge (Minn.) followed as to the effect of the receipt and retention 
by the defendant of money for membership in the order. 


Statements made by an applicant for such membership (a kind of life insur- 
ance) in answer to questions formerly addressed to him in connection with 
such application, held to be representations only, and not warranties. 

Such questions being material, the answers thereto, so far as material, must 
be substantially true, or the policy will be avoided, even in the absence 
of fraud. 


The answer given to a material question may be immaterial and of no effect, 
even though untrue (in the absence of fraud), e. g., where the fact stated 
is not of itself material, and is so irresponsive to the question as to leave 
that wholly unanswered. 


So held concerning a question asking of what disease the mother of the appli- 
cant had died, and which he answered by saying that he did not know, 
explaining his ignorance by statements which may not have been in ac- 
cordance with the facts. 
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The burden is on the insurer to allege in defence, and to prove the untruth- 
fulness of representations made by the applicant. 


Evidence held to justify the verdict. 


Proofs of death having been properly made, whereupon it became the duty 
of the defendant, in accordance with its constitution, to make provision 
for payment by assessment, and it having neglected to do so, and havin 
declared that it would not pay, the reason therefor being that it deaiet 
its liability, held, that interest was chargeable from the time of such 
refusal, although no proper formal demand of payment had been made. 
Perine vs. Grand Lodge A. O. U. W., 71. 

. Ricut to CertiFicaTe.—A secret benevolent order, which issues certifi- 
cates of indemnity solely to its members, whereby the order obligates 
itself to pay a stipulated sum on the death of any member to his widow 
or children or other persons dependent upon him, upon complying with 
all the requirements of chapter 18, Sess. Laws 1887, is entitled to a certifi- 
cate from the auditor, authorizing it to transact business in this state, 
without paying the fees specitied in section 32, c. 43, Comp. St. State ex 
rel. Royal Arcanum vs. Benton, 238. 


. Riguts or AFFIANCED WireE.—Where a mutual benefit society, organized 
for the benetit of relatives and persons dependent on members, issues a 
certificate payable to the member’s affianced wife,” the question whether 
she was really dependent on the member, and was therefore entitledto be 
a beneficiary, is a question of fact. 

Where the affianced wife was, during the entire period of her engagement, 
working for her own living, earning during part of that time more than 
her intended husband, and receiving nothing from him except occasional 
presents of clothing and money, she is not ‘‘dependent” on him. Alex- 
ander vs. Parker, 199. 

16. Ricutrs or Benerictary.—The certificate of a benevolent society payable to 
the wife and daughter of the insured is a devise, which creates a joint 
tenancy, and the last survivor of the beneficiaries takes the whole. 
Farr vs. Trustees of Grand Lodge A. O. U. W., 760. 


17. Ricuts oF Benericrary.—Where the laws of a benevolent order provide 
that, upon a failure of the designated beneficiaries, payment shall be made 
to the heirs, payment of a benefit cannot he resisted on the ground that 
the designation of the beneticiary, though made in good faith, was 
invalid. 


Where the laws provided that payment should be made to a member of 
the family, or as the insured might direct, and the certificate was payable 
to S. as ‘‘a dependent,” and the laws were afterwards changed to limit 
the benefit to members of the family, or dependent, and S. then made affi- 
davit that she was a dependent, which was false, S. was not entitled to 
the benefit. Sargent vs. Supreme Lodge Knights of Honor, 545. 


18. Ricuts or Benertc1rary.—When the charter of a benevolent society does 
not require an insurable interest on the part of the beneficiary, it is not 
necessary to allege such interest in order to recover, where the contract 
was made by the member himself. 


The beneficiary in such case has no vested rights during the life of the mem- 
ber, even though paying the assessments, and the member may change 
the beneficiary without his consent. 


Where no form is prescribed for changing the beneficiary by the constitution 
or by-laws, the designation of a new beneficiary in the wi!l of the mem- 
ber, to hold the funds in trust, is sufficient for that purpose. Masonic 
Ben. Ass’n. vs. Bunch, 609. 

19. Ricurs or MEMBERS IN CasE OF InsoLvENcy.—The statute under which a 
benevolent society was organized provided that assessments should be 
divided into two funds, one to be set aside for the exclusive payment of 
matured endowments, the other for the exclusive payment of disability 
benefits, and also provided for assessments for expenses. 


Held, That although the business may have been illegal and ultra vires, the 
members were not entitled to recover from the receiver the money paid 
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for assessments and initiation fees, as for money had and received, but 
should be entitled to pro rata dividends of the fund derived from 
assessments. 


Held, That the rights of the parties were fixed by the date of filing a bill for 
the receiver. 

The right of reinstatement incase of nonpayment of an assessment expired on 
the day on which a bill was filed for an injunction and a receiver, and the 
injunction was granted on the day following, but it did not appear that 
these facts were known to the members. 


Held, That nonpayment of assessment on the day on which the right expired 
was fatal to claims on the assets; but the legal proceedings granting the 
injunction exceeded such payments as were due on that day and thereafter. 


Held, That payments made on account of sick and disability claims should 
be deducted from payments made by the member in proving his claims. 


Held, That, after the injunction, claims not otherwise assignable could be 
assigned subject to equities. 


An assessment for expenses before the injunction on which some had paid, 
should be held valid in so far as needed for creditors. 


Nonpayment of assessments will not be excused for the purpose of allowing 
the parties to prove claims, on the ground that they were irregular, where 
no timely objection has been made to suvh irregularity. 


Checks for benefits, not collected by the holders prior to the injunction, are 
not entitled to payment in full, but only to be proved against the fund 
for such benefits. Fogg vs. Supreme Lodge of Order of Golden Lion, 848. 

20, Watver or ASSEsSMENT.—Default in payment of an assessment is not waived 
in case of a benevolent society by sending a notice of subsequent assess- 
ment and calling attention therein to the prior default, where under the 
rules the membership was continued but benefits suspended during 
default. 


A practice of accepting benefits when past due, which is not shown to extend 
to sick members, does not imply a waiver of prompt payment in case of 
sick members, where it appeared that a tender on account of such mem- 
ber had been refused. Schmidt vs. Modern Woodmen of America, 556. 


21, Watver or AssessMENT—Set Orr.—The certificate of a benevolent society 
was issued, conditioned on compliance with all the rules and requirements 
of the order. According to the constitution, nonpayment of assessments 
when due forfeited all rights, but on payment within three months, the 
member could be reinstated. After three months a medical examination 
was required in case of payment within the next three months. A mem- 
ber more than four months in arrears and sick, but regularly assessed, 
offered to pay all assessments, but the tender was refused, without a 
physician’s certificate. 

Held, That the subsequent assessments were not a waiver of forfeiture for 
nonpayment of the first assessment. 


Held, That the society was not obligated to off-set the assessments by salary 
due the member. Lefingwell vs. Grand Lodge A. O. U. W., 853. 


292, Watver oF Durs.—Where a benevolent association received dues that 
were past due, and at the same time informed the insured by letter. that 
the association had reinstated him provided he was in good health, this 
was not a waiver of forfeiture where the insured was seriously sick at 
time of payment and died a few days later. 

The policy required notice of dues to be sent to the addresses of members as 
they appeared on the books. The name of the member was not on the 
books, but notice was sent to her husband who was also a member. 

Held, That the policy could not be forfeited for nonpayment of dues, when it 
did not appear that any knowledge of the required payment had reached 
insured. Garbutt vs. Citizens’ Life & Endowment Ass’n, 464. 

23. Wuo May BE Benericiary.—The application of a benevolent society pro- 
vided that compliance with the regulations and requirements which were 
or might afterwards be made was the express condition of participation 
in its benefits. 
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Held, That this provision was not retractive in respect to a beneficiary already 
designated who was not a relation, where a subsequent by-law restricted 
the benefits to certain relatives, and did not require the substitution of 
such relative; especially it did not apply to a member having no such 
relatives. Wist vs. Grand Lodge A. O. U. W., 1 


BROKER. 


EvIDENCE or.—Evidence held insufficient to show that the person through 
whom plaintifts obtained the policy in suit was the agent of the defend- 
ant, or anything more than a mere insurance broker. Gude vs. Exchange 
Fire Ins. o., 552. 


CANAL BOAT. See ABANDONMENT. 


CANCELLATION. 


1, Arrer Marine Loss.—A marine policy was canceled by mutual agreement, 
and the unearned premium for the unexpired time was returned, under 
the supposition by the insured that the vessel had then reached a certain 
port, a fact, however, which could not have been known. The vessel, in 
fact, was then lost. 


Held, That the cancellation was under a mistake of fact, and should be set 
aside, and a recovery less the returned premium decreed. 


Where it appeared in such case that the insured did not tender the unearned 
premium until a year after making proofs of loss, this cannot be objected 
to as laches, for the first time on appeal. Duncan vs. New York Mut. Ins. 
Co., 526. 

2. By Former Acrent.—A local custom that insurance agents, after the ter- 
mination of their agency, may cancel any of the policies issued through 
them, is unreasonable, subversive of the principles upon which the rules 
of law governing the relation of principal and agent are based, and is 
void. Merchants’ Ins. Co. vs. Prince, 45. 

3. WHEN CompLete. —In an action on an insurance policy, which contained a 
stipulation reserving to the company the right to cancel the risk at any 
time by returning the premium pro rata for the unexpired term, or ten- 
dering it to the representative of the insured, it was held that to rescind 
the policy the company must notify the assured of the cancellation, and 
pay or tender to him the amount of the unearned premium. German Ins. 
Co. vs. Rounds, 48. 


See APPLicaTION 3. 


CARRIER. 


Liwrration oF Lianiiry — Measure oF Recovery.— The plaintiff was insured 
under an open policy on whiskey while in the course of transpor- 
tation, ‘‘as per form attached,” which form stipulated for a liability 
only on excess of value above $20 per barrel, and that the transportation 
companies might limit their liability to that sum, and the insured 
collect the same from them and release them from liability. The body 
of the policy, however, provided that in case of damage by any other 
person or vessel, claims for such damage should be assigned to the com- 
pany, and should inure to its benefit. 

Held, That the stipulation of the attached form must prevail, and recovery 
from the insurer was not affected by a bill of lading giving the carrier the 
benefit of any insurance. st. Paul I’. § M. Ins. Co. vs. Kidd, 603. 


See SuBROGATION. 


CHATTEL MORTGAGE. See Incumsrance 1, 3. 


CLERK. See AcEent 2; Tittz 15. 
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COMBINATION. See Forreren Company 2. 


COMPROMISE. See Conrrrsution; Suicipe 1. 


CONSTRUCTION. See Action 3; Acent 5; FreicHt; REINsuRANCE; STANDARD 
Poticy; Vacant 1. 


CONTAINED IN. See Description 3; Risk 4. 


CONTRACT. 


1, Detivery By AGENT, WHEN NoT CoMPLETE—TENDER OF DuEs, WHEN NECESSARY. 
—A policy upon the life of A, insuring the payment of a sum of money to 
B on the death of A, declared on its face that it should not be binding 

- until it was delivered to A, in good health.. Held, That it didnot become 
binding by being delivered to B after A’s death. 

An agent of the insurance company, who in fact had no authority to make, 
alter, or discharge contracts on behalf of the company, and whose lack of 
authority was declared in the policy, could not make such a policy as is 
above mentioned binding upon the company by delivering it to B.after 
A’s death with knowledge of A’s death. 


By approval and acceptance of his application for membership in, and insur- 
ance by, a mutual association, A became entitled to a policy of insurance 
on actual payment of his first annual dues while he was in good health. 
Held, That without a tender of those dues while he was in good health no 
action could be maintained to recover the amount of the contemplated 
insurance. McClave vs. Mut. Reserve Fund Life Ass’n, 877. 


2. SuFFicrenT DELIvERY or.—Where the policy was sent to the agent and by 
him given to the broker for delivery to the insured, and the premium | 
was received by the agent, the contract was complete, though not actu- 
ally delivered to the insured prior to his death, but subsequently de- 
livered to his widow. Mutual Life Ins. Co. vs. Thomson, 481. 


3. WHEN DIVISIBLE AS TO PRoors AND CxLaim.—Where a policy insures various 
items in specific sums, the plaintiff, though he alleges a total loss, may 
abandon such claim as to some of the articles, the cause of action being 
divisible, and proofs are admissible to show partial loss. 


Where a demand for arbitration is made as to certain articles, and is refused, 
action may be maintained if the claim on such articles be abandoned. 


Where questions submitted to a jury have become immaterial by reason of 
such abandonment, their failure to answer is also immaterial. 


Where waiver may be proved if not pleaded. Pioneer Mfg. Co. vs. Phenix 
Ass’e Co., 251. 

4, WuEN IncompLetz.—The application was forwarded by the soliciting agent 
te the defendant company for insurance of farm property against fire and 
tornadoes. ‘The company materially altered the application to an insur- 
ance on only part of the property against tornadoes, and returned a policy 
in conformity with the alteration to the agent, which had not been de- 
livered to the insured prior to the fire. 


Held, That it had not been accepted by the insured in its altered form and 
was not a completed contract. 


The retention of premium notes by the company until after the fire, when 
they were returned within a reasonable time, did not affect the case. 
Stephens vs. Capital Ins. Co., 208. 


5. WHEN not Comptete.—The applicant for a policy in a mutual life association 
paid the admission fee and took areceipt, which stipulated that, unless the 
application were accepted, no benefits were created and the fee should be 
returned; also, that the policy applied for should not be in force until 
actual delivery to the applicant and payment of annual dues. The ap- 
plication was not accepted nor the annual dues paid. 

Vou. X X1I.—57. 
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Held, That there had been no contract. Weinfeld vs. Mutual Reserve Fund Life 
-4ss’n, 474. 


See AcEnt 5, 6; AtrENATION; Novation; Paron Contract; RENEWAL. 


CONTRIBUTION. 


WHEN APPLICABLE—EVIDENCE OF CompromisE.—Where all the policies stipu- 
lated to pay that proportion of the loss which the amount insured by each 
bore to the total insurance, each insurance is independent, and an excess 
of payment by any of the insurers will not entitle to a contribution from 
the rest. 

In such case evidence of a compromise by some of the companies and assign- 
ment of claim to them against the others is not admissible where the 
pleadings showed no right of contribution, and, where the declaration 
avers a direct liability on the policy, a replication founded on such 
assignment is bad on demurrer. Hanover Fire Ins. Co. vs. Brown, &40. 


CONVERSION. See ABANDONMENT. 


CO-OPERATIVE COMPANY. See Taxation. 


CREDITOR. See ApmrinistraToR; GARNISHMENT; TITLE 1; WIFE. 


DEATH. See BENEVOLENT Society 9; SURRENDER. 
DELIVERY. See Conrractr 1, 2. 


DESCRIPTION. 


1, EvrpENcE or Mistake —Where the policy was on a dwelling, but through a 
mistake in the description it was located on a lot a quarter ofa mile distant 
from that described in the policy, the mistake may be corrected in equity, 
but in an action at law where an insurance on the property is denied, and 
nothing contrary to this denial is alleged by plaintiff, evidence is inad- 
missible to prove the mistake and there can be no recovery. Martin vs. 
Farmers’ Ins, Co., 259. 

2, In CasE or BurneD Evevator.—The application sent by an agent of insured 
to the agent of the company was for insurance on grain ‘contained in the 
elevator building” of the O. Co. at O. The agent filled out a policy with 
the same description. Two such elevators were at O, one owned the other 
leased by the company. One of these had just burned when the policy was 
written, which fact was known to the agent. The grain was in this 
elevator. 

Held, Vhat the only proper construction of the policy would make it apply to 
the unburned elevator; the agent could not be presumed to write on a 
building already burned. 

Held, That the fact that the elevators were connected by a belt gallery, 400 
feet long, would not justify a finding that they were one. Mead vs. 
Phenix Ins. Co., 144. 

3. Live Stock ConTAINED IN Barn.—The policy of a mutual company insured 
a barn and “ contents therein ” against fire and lightning. 

Held, That “ contents” could only designate such things as might be actually 
in the barn at the time of loss. 

Held, That horses usually kept in the barn, but killed by lightning while at 
work a few feet away, were not covered. 

Held, That a statement by the agent, at the time of insuring, that such risk 
would be covered, did not affect the case when the insured could see and 
read his contract. Farmers’ Mut. Ins. Co. vs. Kryder, 62. 


See Risk 4, 8; Uses. 
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DEVIATION. See Freicat. 
DIRECTOR. See Mutvat Company 1. 


DOWER. 


EFFECT ON INCUMBRANCE AND OTHER INsURANCE.—The policy was issued to the 
heirs of an estate and was effected by the widow, who had a dower right, 
in their interest. 


Held, That where the agent knew of such dower interest, her representation 
that it was unincumbered did not avoid the policy; nor was it affected 


by her subsequent insurance of her dower interest elsewhere. Haire vs. 
Ohio Farmers’ Ins. Co., 66. : 


DUES. See BreNnevoLent Society 22; Contract 1. 


ELECTRICITY. 


Frere 1n Case or.—The policy was on the building, machinery, dynamos, and 
electric fixtures of an electric company. A fire caused a short circuit 
through the wires connecting with the dynamo, which increased the re- 
sistance to its revolution, and the increased strain on machinery in a re- 
mote part of the building caused its breakage. 

Held, That the fire was the cause of the breakage. Lynn Gas § Electric Co. 
vs. Meriden Vire Ins. Co., 823. 


ELEVATOR. See Description 2. 
EMPLOYE. See Accrpenrt 3, 4. 


ENDOWMENT COMPANY. See Rescissron. 
ENTIRE CONTRACT. See Conrracr. 
EQUITY. See SurrenDer. 


EVIDENCE. 


1. As to Use.—When rebutting evidence as to concealment from agent of in- 
tended use of premises is admissible in this case where by agreement the 
only questions are intentional burning and change of use. ” Bullman vs. 
Nor. British § Mercantile Ins. Co., 668. 


2. SUBROGATED MEASURE OF Damacns—Nucrsexwon.—The insurer, having paid 
the loss, became subrogated to the rights of insured, without formal as- 
signment, and evidence of a written assignment was admissible. 

Where it appeared that the damage equaled the amount paid by the insurer, 
evidence of such amount was not prejudicial. 


Placing cotton on a freight platform and leaving it without a watch was 
not contributory negligence per se. 


Refusal to admit alleged newly-discovered evidence actually in court after 
the evidence was closed, that the cotton was seen to be on fire before the 
passing of an engine, when witnesses had testified that it was on fire just 
after the passage, was an abuse of discretion when it did not appear that 
plaintiffs would have been taken by surprise. St. Louis A. § T. Ry. Co. 
vs. Fire Ass’n of Phila., 567. 


3. WHEN CumuLaTive.—Refusal to admit the testimony of a witness which 
would have been only cumulative, after the evidence was closed, and due 
diligence had not previously been used to secure it, was not an abuse of 
discretion. Mut. Life Ins. Co. vs. Thomson, 481. 

See AccrpEent 1, 2, 7; AnrsrrraTion 1; AsSESSMENT 3; BENEVOLENT Society 4, 7; 
BROKER; CONTRIBUTION; DerscripTION 1; FRavuD; OTHER INSURANCE 4, 53 
Practice 1, 2; Premium 2; Premium Note 2; Proors oF Loss 3, 4, 5, 6, 18; 
REBATE; REPRESENTATION; SuicrpE 2; Trtte 10; Vacant 2. 
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EXECUTORY CONTRACT. See Trt1e 3. 
EXPLOSION. 
From Gas.—The policy provided that it should not be liable for loss caused 
by explosion unless fire ensued, and then only for loss by fire. 
ffeld, That loss from an explosion of illuminating gas in a room, caused by 


the ignition of a match, is chargeable to the gas, and is within the excep- 
tion of the policy. Heuer vs. Northwestern Nat. Ins. Co., 518. 


FALSE SWEARING. See Proors or Loss 5. 
FORECLOSURE. See Mortecace 1; Mortaaces 4; Trrze 2. 
FOREIGN CoO. 


1. Action By—Svusrocation.—A foreign company paid the loss on cotton 
burned on a railroad platform, where it had been placed by the owner 
for shipment, and joined with the owner in an action against the railroad. 

Held, That allegation of compliance with the requirements of foreign corpora- 
tions doing business in the state was not necessary in the complaint. 

Where it did not appear from the complaint that the contract was made in 
the state, this was a matter of defense to be set up in the answer. 


Authority to contract cannot be questioned for the first time on appeal. 


Contracts made by foreign corporations prior to the Act of 1887, prescribing 
the conditions under which they might do business, were not affectec 
thereby. Bringing suit was not such doing business. St. Lowis A. § T. 
Ry. Co. vs. Fire Ass’n of Phila., 567. 

2. Anti-Trust Law.—The word ‘‘ trade,” as defined by this court in the case 
of in re Pinkney (47 Kan., 89), does not mean interstate commerce, nor 
was such a meaning within the contemplation of the court at the time the 
decision was rendered. 

The business of insurance, as ordinarily conducted in this state by insurance 
companies organized under the legislation of other states, is not interstate 
commerce. 

Foreign insurance companies doing business in this state, that combine to con- 
trol and increase the rates of insurance on property within a city in this 
state, violate the provision of chapter 257 of the Laws of 1889, being ‘‘ An 
act to declare unlawful trusts and combinations in restraint of trade and 
products, and to provide penalties thereof;’’ and their local agents who 
attempt to, and do, enforce such combined rates, are subject to prosecu- 
tion under the provision of said act. 

The legislature of this state has the power to prescribe the conditions upon 
which an insurance company organized under and by virture of the laws 
of another state can do business within the limits of the state of Kansas. 
State vs. Phipps, 345, 346. 

3. Presumptive Compiiance.—A foreign company will be presumed to have 
complied with the state requirements in the absence of anything to the con- 
trary, in an action brought in the Federal court, and the policy will be 
construed according to the requirements of such statutes. Small vs. 
Westchester Fire Ins. Co., 660. 

See AGENT 6. 


FORFEITURE. See Assessment 4; Premium Nore 2, 
FORGERY. See Wire’s Poticy 3. 


FRAUD. 

Eviwence or.—The finding of a verdict for only $500 of loss is not conclusive 
of fraud or false swearing, where insured had claimed a loss $1,875 in his 
proofs and testified that the value was $2,000. Obersteller vs. Commercial 
Ass’e Co., 392. 

See Proors or Loss 9, 11. 
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FREIGHT. 


ConstTRUcTION OF PoLticy—Derviation.—The policy was on “Freight, under 
deck, on board or not on board * * * atand from New York, via. 
Philadelphia, to Seattle, and at and thence * * * to ports discharge 
and | or loading West Coast South America, and at and thence to ports of 
advice & | or discharge in Europe or Atlantic United States and 15 days 
on vessel in port after arrival.” Then was added: ‘‘ Held covered in event 
of deviation or change of voyage for not exceeding 18 months from date 
of this policy at tariff rates of premium.” ‘‘ Time risks on freight shall at- 
tach and terminate in the same manner, applying to each cargo (or voyage, 
if in ballast and not chartered), successively, or to each charter succes- 
sively in case vessel be chartered.” Instead of sailing to the West Coast 
of South America from Tacoma, the vessel had gone to Sidney (where the 
loss oceurred\, and after arriving had been chartered for a voyage 
to Manilla. The company having been informed of this fact, endorsed as 
follows: ‘‘ Having deviated from Seattle and Tacoma to Sydney, N.S. W., 
this policy now attaches at and thence via Phillipine Islands to port of ad- 
vice and | or discharge in Atlantic United States and 15 days on vessel in 
port after arrival.” 


Held, That the policy, prior to the indorsement on account of deviation, cov- 
ered only the freight of the voyage then ending at Sidney, and the words 
‘‘now attaches” in the indorsement did not make the policy at once at- 
tach to the Manilla freight while the previous freight was unloading. 
Lincoln vs. Boston Marine Ins. Co., 692. 


GARNISHMENT. 


SERVICE ON AGENT BY FoREIGN CREDITOR—JURISDICTION.—A claim owing by a 
New York insurance company to a New York policyholder on account 
of a loss on property in that state was garnisheed by a creditor of the 
insured residing in Massachusetts, under a law of that state permitting 
service to be made on the authorized agent of the company residing there. 

Held, That, in an action by the insured against the company in New York, 
such garnishment constitutes no defense in the absence of any personal 
appearance by the insured in Massachusetts, or any personal service on 
him in New York. 

Held, That the appointment of an agent in Massachusetts does not so change 
the domicile of the company as to make the obligation a Massachusetts 
debt. 

Heid, That the courts of New York recognize judicial proceedings in another 
state only where jurisdiction has been acquired in an international 
sense, according to the course of the common law. Douglass vs. Phenix. 
Ins. Co., 561. 

GAS. See Exptoston. 


HEALTH. See Apprication 3, 5, 7; BENEVOLENT Society 13; SICKNESs. 


IMPROVEMENTS. 


Watver oF Forrerrure.—A clause in a policy of fire insurance, that “it is a 
condition of this insurance that the following improvements shall be 
completed within sixty days of date hereof, or policy will be null and 
void,” does not render the policy absolutely void at the end of sixty days, 
upon failure to make the required improvements. 

Where such condition formed no part of the policy, as originally written, 
but was written on a separate piece of paper, and attached to the policy, 
by agents who had authority to issue the policy either with or without 
the condition, the condition may be orally waived by such agents, in 
spite of a provision in the policy that no waiver shall be binding unless 
written upon the policy. 

Where the company, after expiration of the 60 days, and with notice that 
the improvements had not been made, recognize the policy as in full force 
by writing to the insured in regard to giving him additional insurance 
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without intimating that said policy was not in force, such recognition 
constitutes a waiver of the condition. Manufacturers & Merchants’ Mut. 
Ins. Co. vs. Armstrong, 735. 


INCUMBRANCE. 


1. Cuatret Morteace.—The policy was on a horse subject to a chattel mort- 
gage, and provided that the entire contract should be void in case of 
incumbrance by chattel mortgage. 


Held, That the policy was void, and failure of the company when inspecting 
the risk before insuring to inquire regarding incumbrance, or mention 
the provision, did not affect the case. Wilcox vs. Continental Ins. Co., 599. 


2. KNowLEeDGE or AGrentT.—The original insured sold the premises and assigned 
the policy to the plaintiff with the approval of defendant. The policy 
provided that it should be void in case of incumbrance not indorsed, and 
that no officer or agent had power to indorse except the secretary or presi- 
dent, or to waive any of the legal rights of the company, or make any 
verbal agreement about the policy. Plaintiff signed an indorsement on 
the policy warranting the truth of the original application which was 
its basis. 

Held, That evidence of knowledge of incumbrance communicated to the 
general agent, who forwarded the policy to the company for approval of 
the transfer, would justify a finding of constructive knowledge by 
the company, which would act as an estoppel. Frane vs. Burlington 
Ins. Co., 364. 

3. WalIver or CuatTEL MortcaceE—Jornt Action.—The policy provided that it 
should be void in case of incumbrance without consent, and that no 
agent could waive its conditions. The agent who was authorized to 
issue policies was also legal adviser of insured, and procured a chattel 
mortgage on the property tor her, but failed to endorse consent. 

Held, Vhat knowledge of the agent was knowledge of the company, and a 
waiver of the requirement. 

The policy made the application a warranty, and provided that any misstate- 
ment would avoid it. The agent tiled the application, and with know- 
ledge of the facts misstated the amount of incumbrance. The insured was 
assured that it was all right, and signed without reading. 

Held, That the company was estopped to deny its liability. 

Plaintiff and W. owned in severalty their respective shares of the property. 
One policy of defendant was issued to them jointly, and another to plain- 
tiffonly. W.’sshare suffered no loss. 

Held, That plaintiff could, in her own name, bring a joint action on both 
policies. Beebe vs. Ohio Farmers’ Ins. Co., 753 


See AcEent 8; AppiicaTion 4; Dower; Risk 6. 


INDUSTRIAL INSURANCE. 


Wacer Contract.—It appeared that the insured took out policies in an indus- 
trial company in her own name, and gave them to her daughter, telling 
her to pay the premiums and funeral expenses, and what was left was 
to go to her child, a granddaughter. 

Held, That they were not wager contracts, and the daughter, as administrator, 
was entitled to recover. Burke vs. Prudential Ins. Co., 536. 


INJUNCTION. Sere Taxarion. 
INSANITY. See Suicme 2. 
INSOLVENCY. 


Statutory AssEssMENT.—In the case of an insolvent insurance company, in 
charge of the superintendent of insurance, the statute of Missouri re- 
quires that an assessment for a particular loss collected prior to in- 
solvency, but not paid, shall be treated as part of the general assets, and 
death losses must be paid pro rata from such assets. 
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Such statute does not impair contracts by otherwise disposing of funds whose 
disposition is provided for in the certificates of the members. The 
statute is part of the contract with the members. Lllerbe vs. United 
Masonic Ben. Ass’n, 445. 


See AssEssMENT 1; BENEVOLENT Society 12, 19. 
INSTALLMENT PLAN. See Premium 3. 


INSURABLE INTEREST. See Benevotent Socrery; INpusTRIAL INSURANCE 
TittE 8, 10; Wacer Poticy. 


INTEMPERANCE. 


IMMATERIAL REPRESENTATION AS TO.—F alse statements regarding the habits of 
insured as to temperance will not defeat the policy unless they affect the 
health or physical condition of the insured, where the statute provides 
that the statement must be fraudulent or material in order to prevent 
recovery. Mutual Life Ins. Co. vs. Thomson, 481. 


See Accrpent 1, 3; APPuicaTIon 8. 
INTEREST. See Benevotent Soctrery 13. 
JETTISON. See Risx 1, 
JUDGMENT. See Benevotent Socrery 10; Tire 7. 


JURISDICTION. 

On Appreat.—Ordinarily an appellate court will not decide a cause upon a 
question of law which it is manifest was not presented to, and passed on 
by, the trial court, especially where it is such that, had it been there 
raised, it might have been obviated by amendment of the pleadings, or 
the introduction of further evidence. White vs. Western Ass’e Co., 305. 


See ADMINISTRATOR; GARNISHMENT. 


LESSEE. 


Wartver or CuanGe oF TirLE—Action.—The policy insured the lessee of a build- 
ing on leased land, loss payable to the W. Co as its interest might appear. 
The property was subsequently surrendered by the lessee to his landlord, 
and the agent, on being so notified by the W. Co., assured the latter that 
no change in the contract was necessary on that account. 

Held, That this was a waiver of the policy provision against change of title 
or possession without consent indorsed. 

Proofs of loss were made by lessee on the insistence of the company, although 
he had parted with his interest. 

Held, That the company could not claim that a statement in the proofs that 
the insured was the owner was false swearing. 

Held, That, where the interest of the party to whom loss is payable exceeds 
the amount of loss, he may sue in hisown name. Jest Coast Lumber Co. 
vs. Stale Invest. § Ins. Co., 681. 


LETTER. See Accrpent 7; ASSESSMENT 2; Premium Note 2. 
LEVY. See Tirtez 7. 
LEX LOCI. See Apprication 3; BENEVOLENT SocreTy 5; UNAUTHORIZED Co. 
LIEN. See Risk 6. 
LIFE TENANT. See Titte 4. 
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LIMITATION. 


1, Starutory.—Where the statute prescribes that any policy limitation of the 
time for bringing suit, if less than three years, shall be void, such statute 
will be enforced; and an agreement that if suit be brought after one 
year, it shall be conclusive evidence against the validity of the claim, 
is a Violation of the statute. Small vs. Westchester Fire Ins. Co., 660. 


2. WaIvEr of Proors oF Loss sy AcEnT.—The policy provided that no action 
could be maintained unless begun within six months after the loss; also 
that the company was entitled to sixty days in which to pay the loss. 
The adjuster offered a compromise shortly after the fire. Two months 
after the fire, the agent denied liability. 


Held, That this was a waiver of proofs of loss, but an action begun after the 
six months was too late. Lentz vs. Teutonia Fire Ins. Co., 838. 


3. WuHaT Is Nort IN Trme.—When, in a policy of insurance, the parties have 
stipulated ‘‘that no suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity, * * * unless com- 
menced within twelve months next ensuing after the fire,” no recovery 
can be had unless the action which recovery is sought is commenced 
within such a time, and the statute of limitations of this state, and their 
exceptions, have no application to the conventional limitation prescribed 
by the policy. 

When a policy of insurance contains such a stipulation, and a fire occurred 
on September 15, 1887, and an action was commenced on the policy, to 
recover the loss, on the 28th of December, 1887, and dismissed by the 
plaintiff, without prejudice to a further action, on the 18th day of Octo- 
ber, 1888, and this action was commenced on the 28th day of October, 1888, 
held, it was too late. McElroy vs. Continental Ins. Co., 133. 

4, Wuart 1s Too Late.—A stipulation in a policy of insurance, limiting the 
time within which suit may be commenced thereon, is binding on the 
policyholder; and where the provision in the policy is that ‘no action 
shall be sustained thereon unless commenced within six months next after 
the fire,” the limitation shall commence to run from the date of the fire, 
and not from the expiration of the period within which the company may 
pay the loss. 


Where, on a policy containing such a limitation as above, suit is begun in 
time by the filing of a petition and precipe, and the issuance and ser- 
vice of a summons, which summons, and the service thereof, are, on 
motion, set aside by the court, and afterwards, and after the limitation 
has run, @new summons is issued and served, the action is too late, 
and cannot be sustained. State Ins.Co. of Des Moines vs. Stoffels, 160. 


See Action 2, 4; BENEVoLENT Society 5, 6; Carrier; Parot Contract; PRroors 
oF Loss 10, 


LIVE STOCK. 


NotIFricaTION OF SICKNESS—ACCEPTANCE OF PreMIuM Notse.—The policy insured 
against the loss of a horse by death due to disease or accident, and pro- 
vided that insured should employ a veterinary surgeon, if possible, and 
provide the best care and at once notify the company or its nearest agent 
in case of sickness, otherwise no liability would attach. 

Held, That where a horse was taken sick with pink-eye, and a veterinary 
surgeon was summoned and the horse died eight days later, without giv- 
ing the required notice, there could be no recovery. 


A promissory note was given for the premium and was not paid when due, 
suspending the policy according to its terms. 

Held, That acceptance of payment after the sickness of the horse, in ignorance 
of the fact, did not revive the policy. 

Another premium note came due after the death of the horse, and was for- 
warded to the company. 


Held, That the retention of the money temporarily, with its subsequent re- 
turn, was not a waiver of forfeiture. Greene vs. Northwestern Live Stock 
Ins. Co., 256. 


See DEscrIPTION 3, 
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LOSS PAYABLE. See Morrcacez 2. 
LUMBER. See Risk 8, 


MAGISTRATE. See Proors or Loss 12. 
MARRIAGE. See Appiication 5. 
MEASURE OF DAMAGES. See Carrier; Evipencre 2; MEASURE oF RECOVERY. 
MEASURE OF RECOVERY. See Carrier; Mortcacer 3; REBATE; RENT. 
MEDICAL EXAMINER. See Premium Norte 2. 


MEMORANDUM. See Proors or Loss 18. 


MERCHANDISE. 


DEFINITION OF.—The term ‘ merchandise” in a policy of insurance against 
fire may be used to describe property intended for use, and not for sale, 
and was so used in a policy on the stock of a house painter, which was 
written by the agent after a personal examination. Hartwell vs. Cali- 
fornia Ins. Co., 636. 


MISTAKE. See Description 1; Mortcace 2; SurreENDzR; Titte 4; Vacant 4, 


MORTGAGE. 


1, ForEcLosURE, WHEN A ForFEeITuRE.—The policy provided that it should be 
void in case foreclosure proceedings be commenced, or notice given of 
sale by virtue of any mortgage. 


Held. That an advertisement and sale under a stipulation in the mortgage, 
though not confirmed by the conrt so as to pass title, was a violation. 
Merchants’ Ins. Co. vs. Brown, 876. 


2, Mistake or AGENT.—M. and W. applied to an insurance agent to issue a 
policy to insure the mortgage interest wpon the building, upon which 
the owner had executcd a mortgage to W., and they informed the agent 
that W. had assigned the mortgage to M. for convenience of foreclosure 
only, and that W. was the sole owner of the mortgage and the indebt- 
edness secured thereby; and the agent thereupon issued the policy, the 
loss, if any, payable to W., as mortgagee, as his interest might appear. 
Held, That it was the duty of the agent to assume their rights in the 
mortgage to be just as they stated them, and draw the policy accordingly; 
and that M. cannot have the policy reformed by having her name inserted 
in the place of W.’s, on the theory that she was in fact the owner of the 
mortgage. Moller vs. American Fire Ins. Co., 309. 


See IncumBRANCE 1,3; TrTLE 2. 


MORTGAGEE. 


1, IntEGan SatE— OTHER INsuRANCE — APPORTIONMENT.—The owner of mort- 
gaged property insured his equity of redemption. The policy 
provided that the insurance should cease ‘‘in case of any sale or trans- 
fer or change of title, * * * or the entering or foreclosure of a 
mortgage.” The mortgagee sold the land under a power of sale in the 
mortgage, and bid it in himself. The mortgagor remained in possession, 
notified the mortgagee that he would proceed to set aside the sale, and 
afterwards obtained a decree setting it aside. After the giving of such 
notice, but before the entry of the decree, the property was burned up. 
Held, That the sale being illegal, and made without the mortgagor’s con- 
sent, did not cause a forfeiture of the policy; the effect of the decree 
being to render the sale void, at least from the date of the said notice. 

A policy of fire-insurance issued to a mortgagor, which provides that it 
shall be forfeited “if the assured, or any other person or parties interested,” 
shall take ont any additional insurance, will not be forfeited by a policy 
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taken out by the mortgagee without the mortgagor's consent, since the 
mortgagee is not interested in the former policy. 


The fact that, after the mortgagee has collected the amount due on his 
policy, the mortgagor, in a suit to redeem, compelled him to account 
therefor as a trustee ex maleficio, does not entitle the company which in- 
sured the equity of redemption to have the loss apportioned between it 
and the company issuing the other policy, under a clause providing for 
such apportionment ‘‘if there shall be other insurance upon the prop- 
erty,” since insurance obtained by a third person upon an other distinct 
and insurable interest is not ‘‘ other insurance,” within the meaning of 
said clause. Niagara Fire Ins. Co. vs. Scammon, 137. 


2. Loss PayaBLE To.—A policy to the owner, with loss payable to mortgagee 
as interest may appear, is not the mere designation of a naked appointee 
to receive the money as if no interest was mentioned, but a contract be- 
tween the parties and the company. under which the insured cannot 
without the consent of the mortgagee in interest agree as to the amount 
of damages and the measure of payment to the mortgagee. Hathaway vs. 
Orient Ins. Co., 358. 

3. Measure or Recovery.—A fire-insurance policy, by the terms of which the 
loss, if any, is made payable to a mortgagee as his interest may appear, 
is a contract for the benetit of such mortgagee; and he, or a person to 
whom he has assigned the claim after a cause of action has accrued, is 
entitled to recover in his own name the full amount of the insurance, if 
the same does not exceed the amount due upon the mortgage. 


When, iu such an action, it is alleged in the complaint that the mortgagee has 
sustained loss and damage in a certain amount, it is, as against a general 
demurrer, sufficiently alleged that the insured owner has sustained loss 
and dumage; and under such an allegation the value of the property 
destroyed may be shown upon the trial. Maxcy vs. New Hampshire Fire 
Ins. Co., 830. 


4, Ricut or Action—Forectosure.—The policy, payable to insured owner, 
contained a clause, ‘‘loss payable to mortgagee as interest may appear.” 
By an agreement between insured owner and mortgagee, the former was 
to keep the property insured in the interest of the latter during the exis- 
tence of the mortgage. 

Held, That the policy insured also the interest of the owner, and the right of 
action vested in him. 


The policy stipulated that it should be void in case of false representation or 
concealment of facts material to or increasing the risk, or upon a decree 
of foreclosure. 


Held, That the policy was not avoided by the commencement of foreclosure 
proceedings, where the company knew of the mortgage. Minnock vs. 
Eureka F. § M. Ins. Co., 87. 

5. Rigut or Action—Proors or Loss — ARBITRATION—CHANGE OF TITLE. —A 
business man, having insured his stock of goods for $4,000, made a formal 
assignment of the policies, with the consent of the insurers, to one B., to 
secure a contingent liability as indorser on his notes. He also executed 
a chattel mortgage on his goods for the same purpose. The notes were 
paid by the maker, and B. released from liability on the notes. In an 
action on the policies for a loss, heid, that it was properly brought in the 
name of the insured. 

Where proof of loss is furnished to the insurance company, to which it objects, 
it must return the same, with its objections, within a reasonable time, or 
its objections will be unavailing. 

A provision in a policy of insurance for arbitration is of no force where the 
insurance company denies its liability on the policy. 


A mortgage of chattels to secure a contingent liability of the mortgagee as 
indorsee, and under which the mortgagee does not take possession, is not 
such change of title as to avoid the policy. 

Instructions set out in the record held not prejudicial to the companies. Union 
Ins. Co. vs. Barwick, 265. 

See Action 1; AGENT 1; ARBITRATION 5; OTHER INSURANCE 2. 
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MUTUAL COMPANY. 


1. MemBersa1p—Busmngss Prans. —Associations organized under sections 3686- 
3690, Rev. St., are not authorized to receive into their membership persons 
who are nonresidents of this state. 


Persons who are not members of such association cannot lawfully fill the of- 
fice of director thereof. 


Such association is not authorized to do insurance business on what is known 
as the ‘‘ joint-stock” plan, nor on the ‘‘ contingent liability ” plan, as de- 
fined in section 3634 of the statutes; but it is confined to insurance busi- 
ness in which its members insure each other against loss by fire and other 
casualties, and agree to be assessed specifically for payment of losses, and 
for incidental purposes. State ex rel. Richards vs.. Manufacturers’ Mut. Fire 
Ass’n, 695. 

2. Liasriiry or WITHDRAWING MeEmBers.—The charter of a mutual company 
permitted a member to withdraw upon the surrender of his policy and 
proportional payment of all assessments to which the company is liable 
at time of withdrawal. 

Held, That the withdrawal of a member will not release him from liability 
for previous losses which had not been assessed, but for which the com- 
pany was liable, and which might lawfully be assessed at the time of 
withdrawal, but not forsuch losses arising from mistake or miscalculation 
and failure to collect as had not been assessed. Jonia E. § B. Farmers’ 
Mut. Fire Ins. Co. vs. Olto, 857. 

3. Watver oF AssEssMENT.—The policy of a mutual fire company provided that 
failure to pay an assessment within 20 days after mailing of notice should 
suspend liability, and that the charter should be part of the contract, 
and must be resorted to to determine the rights of the parties. The 
charter provided that nonpayment of an assessment for 30 days after notice 
should suspend liability. A copy of this charter provision was sent to a 
member, with a notice of assessment. 

Held, That this was a waiver of the policy requirement, and payment of the 
assessment within 30 days was sufficient though subsequent to a loss. 
MacKinnon vs. Mutual Fire Ins. Co., 125. 


See AssessMENT. 
NAPHTHA. See Risk 7. 
NEGLIGENCE. See Accent 1, 3; EviDENcE 2. 
NOTE. See Premivm 1. 


NOTICE. See Apsuster; ARBITRATION 5; ASSESSMENT 2; ASSIGNMENT 2; OTHER 
INSURANCE 8; PREMIUM 4; Premium Note 2; UNAUTHORIZED CoMPaNy. 


NOVATION. 


Date or Contract.—Where by an agreement between two companies a policy- 
holder in one, upon surrender of his policy, receives a policy in the other 
based on the original application, and which, by its terms, entitles him 
to all the ‘rights, privileges, and protections which he would have had, 
had he taken out a policy from the first party in the first instance.” such 
substituted policy will be treated as if bearing the date of the original, 
and a provision regarding death prior to the first anniversary of the date 
will be construed to refer to the date of the original policy. Seymour vs. 
Chicago Guaranty Fund Life Co., 787. 


OCCUPANCY. 


IncrEasE OF Risk.—The application represented the occupancy as by “‘ assured 
or tenant.” The building was occupied by both, but there was no evi- 
dence of increase of risk. 
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Held, That there was no basis for an instruction that, if the occupancy in- 
creased the risk, there could be no recovery. 
Evidence of an aftidavit given too late was harmless error. Harris vs. Phenix 
Ins. Co., 116. 
See Use, 


OPEN POLICY. See Accrpenr 4. 
ORDERS. See Premium 5. 
OTHER INSURANCE. 
1, Acency oF Companies.—The plaintiff applied to the N. Company for insur- 


ance, a part of which was procured from other companies, and their 
policies along with its own were delivered to the plaintiff. 


Held, That the N. Company acted as agent for the others, and they were 
chargeable with its knowledge of other insurance. /Hesterman vs. Home 
Mut. Ins. Co., 387. 


2. By Morreace.—The policy of insurance here sued on contained a condition 
that it should be voidif the assured (plaintiff) should procure other insur- 
ance on the property. After the issuing of this policy the plaintiff mort- 
gaged the premises to secure a loan then made, and covenanted in the 
mortgage to cause the property to be insured, and that the policy should 
be made payable to and delivered to the mortgagee. The mortgagee was 
also thereby authorized to procure insurance at plaintifi’s expense in case 
of the default of the latter so to do. Before the delivery of the mortgage the 
mortgagee procured such insurance (assumed to cover its interest of the 
owner) without the knowledge or authority of the plaintiff, and after the 
delivery of the mortgage the mortgagee by mail informed the plaintiff 
merely that he had procured insurance at the expense of the latter, with- 
holding the cost of it from the money loaned. The plaintiff was not 
informed and did not inquire whether the insurance covered its interest 
as owner or only the interest of the mortgagee, which would not consti- 
tute a breach of the policy in suit. Held, (1) That the plaintiff is not to be 
deemed to have procured the additional insurance; (2) that the circum- 
stances did not justify the conclusion that by acquiescence or ratification 
the plaintiff had consented to or adopted the insurance as one covering 
its interest as owner, the plaintiff having no knowledge that such was the 
nature of the insurance, and owing no duty to this defendant to inquire 
as tothe terms of the contract made between other parties. Church of 
St. George vs. Sun Fire Office, 789. 

3. Consent or AGENT.—The printed language of the policy required the in- 
dorsement of consent to other insurance by the company, and stated that 
the agent had no authority to waive its conditions without endorsement. 
A written clause provided that other insurance was not allowed without 
the company’s consent. 

Held, That the written clause cuntrolled, and the insured was justified in rely- 
ing on the consent of the agent which was not indorsed. Minnock vs. 
Eureka F. § M. Ins. Co., 87. 

4. Evipence or.—The burden of proof of other insurance is on defendant 
pleading it. 

Where the policy insured hay in a barn on a certain section, and another in- 
sured hay on a tract shown to be part of that section, and other evidence 
showed a barn built after the issue of the first policy, the evidence did 
not show other insurance of the same hay. ussell vs. Fidelity Fire Ins. 
Co., 533. 

5. EvipENcE or Watver.—A statement made by the general agent of a corpo- 
ration, in the course of his employment, of a fact within his official 
knowledge, touching the status of a matter intrusted to him, is ad- 
missible in evidence on behalf of the party with whom the corporation 
was dealing at the time. 

Plaintiff, who was insured against fire in defendant’s company, obtained 
further insurance on her dwelling, which, unless consented to in writing 
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by the defendant, voided its policy. There was testimony competent to 
prove that after obtaining the additional insurance the insured notified 
the special agents of the defendant, who undertook to communicate with 
the insurer, and to let plaintiff know the result. There was also proof of 
an admission made by defendant’s general manager, from which it could 
be inferred that the company had received actual notice of these facts, 
and had directed the agents to cancel plaintiff’s policy, which they 
neglected to do until after the plaintiff's dwelling was destroyed by fire. 
Upon an action on the policy, held, that a nonsuit was properly refused; 
there being proof from which the jury might find that the defendant was 
estopped by its conduct from setting up the forfeiture of the plaintiff’s 
policy. Agricultural Ins. Co. vs. Potts, 509, 


6. How Computep.—The policy permitted $15,000, ‘‘total concurrent insurance.” 


Held, That in computing such insurance policies dated on Sunday, but made 
out and delivered on a judicial day, must be computed. 


Held, That a policy whose expiration was by mistake dated the date of its 
issue must be included. 


Held, That an additional policy procured on a mistaken representation by the 
agent that the insurance was below the limit was not collectible, and 
did not vitiate the insurance of the other policies. Boulden vs. Phenix 
Ins. Co., 176. 


7. KNowLEpGE or AGent.—Where another policy on the property had been pro- 
cured by the agent, of which fact the agent’s clerk who filled up the 
application in this case was informed, the company is estopped to set up 
his failure to state such other insurance in the application. Steele vs. 
German Ins. Co., 377. 

. Notice or.—A policy condition, that written notice of additional insurance 
must be given to the secretary and endorsed, is not complied with by the 
personal knowledge of a director who, as agent, accepted premiums for 
renewal insurance. Bard vs. Penn. Mut. Fire Ins. Co., 375. 


9, PLEADING—WHEN Vorp—Proors or Loss as Watver.—Where a copy of the 
policy is filed in the complaint, and the defense is other insurance with- 
out consent in violation of the policy, it is not necessary to file a copy with 
the answer; nor is it necessary to aver that other insurance was subsisting 
at time of loss. 


Where the second policy contained a similar stipulation rendering it void, 
and was issued in ignorance of the prior insurance, the second policy will 
not render the first liable on the theory that it was void ab initio, and 
hence no violation of the condition; nor by the fact that the charter of 
the company issuing the second policy prohibited such subsequent insur- 
ance and declared it void. 


The requirement of additional proofs of loss, with plans and specifications, 
with a knowledge of such policy violation, is a waiver. 

By sustaining a demurrer to a reply setting up such waiver, it is assumed 
that the facts pleaded would not constitute a waiver of forfeiture, and 
the presumption is that evidence and findings regarding such facts were 
not admitted during the trial. In such case a court of review, in order 
to sustain the rulings on the demurrer as harmless, will not look to the 
findings of facts and conclusions of law for sufficient proof that there was 
no waiver of forfeiture. Replogle vs. American Ins. Co., 815. 


10. Waiver sy AcENT.—The policy provided that it should be void in case of 
other insurance without consent indorsed ; also that no agent could waive 
its conditions except by written indorsement. The insured afterwards 
procured other insurance and notified the agent who issued the policy. 
The agent said, ‘all right, I will attend to it,” but failed todoso. The 
insured never brought the policy to the agent for indorsement. 

Held, That the promise of the agent was not a waiver of forfeiture. Baumgar- 
tel vs. Providence- Washington Ins. Co., 367. 

11. Watver By AGent.—The general agent of an insurance company that had 
issued a policy which forbade additional insurance without its consent, on 
being informed that additional insurance had been procured, replied, 
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‘““We must be understood as positively declining to permit the other in- 
surance,” adding, ‘‘We cannot permit the other insurance without 
information.” The desired information was given, but the agent made no 
further response, and kept the policy without canceling it. Held, That 
this was sufficient to justify a finding that the company had waived the 
requirement about additional insurance. 42 Ill. App., 66, affirmed. 
Phenix Ins. Co. vs. Johnston, 29. 

12. Watver or.—When the premium is received and policy issued with full 
knowledge of other insurance, consent will be conclusively presumed 
regardless of manual delivery of the policy. Equitable Fire Ins Co, vs. 
Alexander, 800. 

13. WHEN ProcurED By INsuRER.—Local agents were verbally applied to for 
additional insurance. Instead of placing it all in their own companies, 
they procured part from the agent of another company, not informing 
him that the building was on leased ground, which was prohibited with- 
out endorsement on the policy. 


Held, That the latter company was liable. Ahlberg vs. German Ins. Co., 307. 
See AcEentT 2; Dower; MortGaGEE 1; PLEADING 3. 


PAINTER. See MERCHANDISE. 
PAINTING. See Risk 7, 


PAROL CONTRACT. 


AvtTHority oF AGENT AND WAIVER oF Limitations.—In an action based on an al- 
leged preliminary contract for a policy on the usual terms, which the com- 
pany refused to issue, and on breach of contract, the company, having 
failed to issue the policy, can claim no exemption by reason of any pro- 
vision it might have contained if issued. 

Where there was evidence tending to show that the agent acted within the 
scope of his authority and insured was ignorant of any limitations, the 
question of authority was for the jury. 

Where the agent, at the time of contracting, consented to a proposed future 
mortgage, such mortgage will not invalidate the policy. Hardwick vs. 
State Ins. Co., 262. 

See AGEentT 4; PLEADING 2. 


PARTNER. 


1. ALrENATION.—A transfer from one partner of his interest to another is not 
a change in title or interest within the policy. Virginia F. § M. Ins. Co. 
vs. Saunders, 270. 

2. MISREPRESENTATION—KNOWLEDGE OF AGENT. —The policy provided that if any 
other person or persons had an interest in the policy, it must be so repre- 
sented and expressed in the policy, or it should be void. 

Held, That insurance of firm property by one of the partners as his own with- 
out representing the facts avoided the policy. 

Where the evidence was conflicting as to whether the agent had knowledge 
of the facts at the time of insuring, it was error to take the question of 
waiver from the jury. 

Evidence as to requiring proofs of loss in this case held insufficient to estab- 
lish waiver of policy condition. McFetridge vs. Phenix Ins. Co., 211. 


PARTNERSHIP. See Wire’s Poticy 4. 
PETROLEUM. See Risk 5. 


PLEADING. 


1. Breach or Warranty.—In an action upon a policy of life insurance, although 
the application is made a part of the policy, and the truth of the answer 
therein made is expressly warranted, breach of such warranty is matter 
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for special plea, and evidence of such breach is not admissible under the 
general issue applying the rule frequently recognized by this court ‘‘that 
in relation to the contract of insurance, all matters which go to show 
transactions to be void or voidable, on the ground of fraud or otherwise, 
must be specially pleaded.” Benjamin vs. Connecticut Indemnity Ass’n, 75. 


2, Parot Contract sy AGENT—PRoors oF Loss.—A fire insurance company may 
make a parol contract of insurance. 


Where a parol contract of insurance was made by an agent authorized to 
take risks, it need not be shown affirmatively that he had authority to 
contract by parol. 


Where defendant in an action on a contract of insurance denies having in- 
sured plaintiff's property, and raises no issue as to the proofs of loss, it 
waives that question, and therefore error cannot be predicted on a charge 
which assumes that proof of loss was made. Mcelver, J., dissenting. 


It is discretionary with the trial judge whether he will grant a motion for a 
new trial, and, where the motion is*based on matters of fact, his discre- 
tion is not subject to review. Stickley vs. Mobile Ins. Co., 768. 


3. Orner Insurance.—A plea alleging other insurance by another party, in 
violation of the policy, but failing to show an insurable interest on the 
part of such party, or that the plaintiff insured was interested in the 
policy, is bad on demurrer. Other insurance in such case is not a viola- 
tion of the policy. Copeland vs. Phoenix Ins. Co., 224. 


See AppLicaTion 4; AssEssMENT 3; OTHER INSURANCE 9; Proors oF Loss 11. 
POISON. See Suicrpe 1. 


PRACTICE. 


1, ABSENCE oF EvipENcE.—In an action upon a policy of insurance it appeared 
that the loss occurred December 24, 1289; that suit was begun May 9, 1890, 
and the issues made up June 30, 1890; that at the September term of the 
district court the case was passed till November 24th, when the trial was 
set for the 28th,on the morning of which day the defendant’s attorneys 
filed certain affidavits, in which they stated, in substance, that the state 
agent was absent; that they did not know of his whereabouts; that he pos- 
sessed important papers, and that they could not safely proceed to trial 
without him, but failed tostate what papers he possessed,or what they ex- 
pected to prove by him,or any reason for the failure to take his deposition. 
Held, That the court did not err in overruling the motion for a con- 
tinuance. German Ins. Co. vs. Penrod, 41. 


2. OpsEcTIONS—EviIDENCcE.— Objections to instructions to the jury must be 


made in the motion for a new trial, in order to have them reviewed by 
the supreme court. 


Objections to the rejection of certain testimony considered and overruled. 


The evidence in the case examined and considered, and held, that the dam- 
ages assessed by the jury are not excessive. 

Held, That the petition states a cause of action. Hanover Fire Ins. Co, vs. 
Schellak, 69. 

3. Review.—Where an action at law is tried by the court without a jury,and no 
exceptions are taken to the rulings on the admission and rejection of evi- 
dence, tbe only questions which are reviewable by the supreme court on 
appeal from the’appellate court are those arising from the action of the trial 
court in holding or refusing the propositions of law submitted to him by 
the parties. Home Ins. Co. vs. Bethel, 104. 


PREMIUM, 4 


1, Acrent’s AuTHoRITY As To NotE.—The applicant desiring immediate life in- 
surance gave to the agent a note for the premium, and took a receipt 
reciting the payment of the first premium, and that assurance was to be 
from date of receipt, provided application be accepted, and that receipt 
was subject to conditions on the back, one of which was that it was not 
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valid unless premium be actually paid in cash. The agent was not 
authorized to take notes, but in good faith he charged himself and cred- 
ited the company with the premium on his books. He was also author- 
ized to keep money for the company in his private bank account and 
send checks for his balances. 

Held, That the agent had no authority to waive the condition on the back 
of the receipt, and the note was without consideration. 


Held, That authority to keep the company’s money in bank was not authority 
to the agent to treat a credit on his books as a cash payment, and his 
action in giving such credit was not authorized by the company. Dun- 
ham vs. Morse, 793. 

2. EvipENcE or Payment.—The production of a policy by insured, shown to 
have been delivered to him reciting a consideration, is prima facie evi- 
dence-of payment of premium. Henschel vs. Yregon F. § M. Ins. Co., 385. 


3. InstaLtMENT Pian Constrvep.—A policy on the installment bond plan 
stipulated that it was to be paid tor in twenty annual installments, and 
in case of failure to pay any installment or any part or note given there- 
for when due, it should be void. 

Held, That under the laws of New York no forfeiture could be enforced until 
over thirty days after the required legal notice had been given of pre- 
miums due. 


Held, That evidence of the subsequent acceptance of quarterly instead of an- 
nual payments, after such quarterly payments were due, was evidence of 
a modification of the agreement, also to the effect that such payments 
might be made within a reasonable time after they were due, and of a 
waiver of a right to forfeit for non-payment when due. De Frece vs. 
National Life Ins. Co., 112, 


4, Notice as To.—Where a statutory notice to policyholders of premium due 
cannot, by reason of the character of the policy, be accurately expressed 
in the precise form provided by the statute, it is sufficient if every essen- 
tial fact required to be known is intelligibly stated in the notice. 
McDougal vs. Provident Savings Life Ass’e Soc., 3. 

5, Orpers As PayMENt.—The application of an accident policy provided that 
the insurance should be based on orders ‘‘ given herewith” on a rail- 
road, to be paid from his wages as an employe each month, and that 
the payments on the same should be the premiums for four separate con- 
tracts, each to apply to its separate period; also that no claim should be 
made for any period not actually paid for. 

Held, That the orders were as such not payments, and by drawing his entire 
wages each month before the order was paid, even though not notified of 
its nonpayment, the insured forfeited his insurance. Landis vs. Standard 
Life § Acc. Ins. Co., 827. 

6. Warver—ReEBATE.—A custom of the company to accept premiums within 
thirty days after they became due cannot be claimed as a waiver of 
prompt payment, where the policy provides that it shall be void if pay- 
ment be not made on the day when due. 

The policy provided that. after the payment of two premiums, a rebate might 
be used on the third premium, either as a credit or to extend the time 
of payment. The insured was voluntarily offered a rebate on the second 
premium before payment, with notice of forfeiture if payment was not 
made when due. 

Held. That the insured was not entitled to the benefit of the rebate until the 
balance was paid, and non-payment worked a forfeiture. Richardson vs. 
Mutual Life Ins. Co., 454. 


See REINSTATEMENT 2; Wrre’s Poticy 3, 4. 


. 


PREMIUM NOTE 


1, AssEssMENT aS WAIVER. —Where premium notes have been given to a mutual 
insurance company, assessments to be made thereon from time to time as 
losses occur, in case an assessment is not paid in 30 days after personal 
demand therefor or by letter, the company may recover for the whole 
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amount of the deposited note with costs, and executions will thereafter 
ve issued on such judgment as assessments for losses may require. 


Where there is a default in paying assessments, and the company does not 
declare the policy forfeited. but continues to make further assessments 
as losses occur, it will be a waiver of the cause of forfeiture. Farmers’ 
Union Ins. Co. vs. Wilder, 129. 

2. Martine oF Notice or For¥rerrurE—EvipeNce or Watver.— Where a 
note is given for a premium and, being unpaid when due, a renewal 
note is taken, the notes providing for forfeiture if unpaid when due, and 
pledging the policy as security, a course of dealing is established which 
must in some way be terminated before forfeiture can be claimed; and a 
letter declaring such forfeiture, if received, is sufficient. 


Mailing of such a letter is presumptive evidence of its receipt; but evidence 
of its deposit in a mailing basket for mailing, and of a porter, generally 
that he mailed all letters found in the basket, where it is not found 
among the papers of deceased was not as a matter of law proof of mailing, 
and the question was for the jury. 

Where the agent testified to the best of his recollection regarding a conver- 
sation between secretary and insured, in which the former promised to 
carry him and give him credit, and the insured was a medical examiner 
whose policy the company desired to continue, the question of waiver of 
prompt payment was for the jury. 


Such waiver is within the power of the secretary, though not done in his of- 
fice, if done in the discharge of his official duties. Hastings vs. Brooklyn 
Life Ins. Co., 699. 


3. NonpayMENtT or.—The policy provided that if a note taken for the premium 
or any part thereof should not be fully paid when due, the premium 
should be considered as fully earned, and the policy no longer in force. 


Held, That the non-payment of such a note when due released the company 
from liability, and the case was not affected by a policy provision au- 
thorizing the deduction in case of death of any unpaid balance on the 
premium or indebtedness on the policy. Imperial Life Ins. Co. vs. Glass, 
299. 


4, Watver or Derautt.—A policy of insurance provided that, upon the failure 
of the insured to pay the premium note therein described in full,at matur- 
ity, such policy should cease to be in force, and continue null and void 
while said note remained unpaid. Said note not having been paid at ma- 
turity,the insurance company accepted as a credit thereon an amount of 
money largely in excess of the premium earned, and left the note with its 
local agent for collection. Subsequently, and before the premium so paid 
had been earned, and before the note had been paid in full, the property 
insured was destroyed by fire. Held, That the policy was voidable only 
at the election of the insurance company, and that, by receiving and re- 
taining the part payment after default, and retaining the note for col- 
lection, it waived the right to insist upon a forfeiture thereof. Phenix 
Ins. Co. vs. Dungan, 871. 


See Live Stock. 
PROFITS. See Rent. 


PROOFS OF DEATH. See BEnEvoueEnt Soctety 13. 


PROOFS OF LOSS. 


1. Conprrion PrecEDENT.—A stipulation in a policy of fire insurance that ‘‘in 
case of loss or damage by tire the assured shall, * * * within sixty 
days, render an account of the loss or damage signed and sworn to, stat- 
ing,” etc., held a condition precedent to the right of recovery, as well in re- 
spect to time as in other respects. Shapiro vs. Western Home Ins, Co., 310. 

2, Detivery To AGENT—Watver.—A delivery of proofs of loss to the party who 
countersigued the policy as agent, in the absence of any evidence that his 
agency had been revoked, was a delivery to the company, and where 

VoL. XXII.-58. 
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such proofs were made out by the agent and received by him without 
objection, the company is estopped from claiming they were not in 
proper form. 

Under an allegation that all the policy conditions have been complied with, 
evidence of waiver of proofs of loss is admissible as evidence of 
performance. McCullough vs. Phenix Ins. Co., 781. 


3. EvipENcE as To.—Upon the trial of an action to recover for a loss by fire 
under an insurance policy, notice at the trial to the defendant's attorneys 
to produce proofs of loss,sent by piaintiff to the company ina distant state, 
it not appearing that they were within reach of its attorneys at that time, 
is insufficient to lay the foundation for secondary evidence. 


Where proofs of loss are shown to have been properly mailed to the company 
at their place of business or the home office, it will be presumed that they 
were received in due course of mail till the contrary is made to appear. 


Evidence held insufficient to prove a waiver of the service upon the company 
of the proofs of loss required by the policy. Dade vs. ditna Ins. Co., 874. 


4, EvipENcE as To.—Sending an adjuster to the place of loss by the company is 
conclusive evidence of notice of loss. 


Failure to give notice of objections to form of proofs of loss is evidence for the 
jury of their waiver. 

Under the statute of Pennsylvania, notice and proofs may be delivered either 
to the company or the agent countersigning the policy. Welsh vs. London 
Asse Corp., 94. 

5. Evipencre or Fatse Swearrne. —In an action on a policy of insurance the evi- 
dence showed that, though plaintiff swore falsely as to the quantity and 
value of the goods in making out his proofs of loss, they exceeded in value 
the amount of the insurance. Held, That error could not be predicated on 
an instruction that ‘‘no false swearing in making proof of loss will avoid 
the policy, unless the evidence satisties the j jury “that the plaintiff know- 
ingly and willfully swore falsely as to some material fact, and that the 
burden of proof is on the defendant to show the willful intent. 


The supreme court will not reverse a judgment on appeal because of the pen- 
dency in a Federal court of a motion to remand the cause to such court. 
Phenix Ins. Co. vs. Summerfield, 746. 

6. EvipENCE oF INCREASED RisK— WAIVER By ADJUSTER.— Where there is no spe- 
cific prohibition against electric lighting expert testimony is not admis- 
sible to show that its introduction materially increased the risk. 

The refusal of an adjuster to continue his work upon learning of a change of 
risk, with the approval of the agent and his declaration that the risk 
would not be paid, is a waiver of proofs of loss. 

A subsequent request from the company, however, for proofs of loss in re- 
sponse to an inquiry as. objections for paying, if made in good faith 
within the sixty days required to furnish proofs, is a withdrawal of the 
waiver, and where there is no evidence of bad faith or danger of entrap- 
ping the insured it is error to leave the question whether such request 
was made in good faith. Hahn vs. Guardian Ass’e Co., 721. 

7. Evipence oF Walver.—In an action upon a policy of insurance, wherein it 
is provided that in case of loss the insured shall within 60 days render to 
the company an account of the loss, signed and sworn to, the insured 
cannot recover without showing either a waiver thereof, or that proof of 
loss in substantial compliance w vith the terms of the policy had been rend- 
ered before the commencement of the suit. 


In such a case it is error for the court, in the absence of any proof of waiver, 
to refuse to instruct the jury ‘‘ that, unless the plaintiff made proof of loss, 
in substantial compliance with the terms of the policy, before the com- 
mencement of the suit, she vanuot recover.” 

The evidence in a cause must be confined to the issues as formed by the plead- 
ings. A waiver cannot be proved unless it is within the issues made by 
the pleadings. Western Home Ins. Co. vs. Thorp, 292. 

8. EXAMINATION Not A WatvER.—Where the company continuously insists on 
proofs of loss being furnished and all appraisement made in compliance 
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with the policy, the commencement of an examination as to the amount 
of loss by an agent and adjuster is not a waiver of proofs and an appraise- 
ment. Scottish Union & Nat. Ins. Co. vs Clancey, 442. 


9, Fraup.—The insured proved his loss by duplicate invoices, claiming that 
the originals had been burned. It was proved that several of these had 
been materially altered, and no explanation of the fact was offered by 
insured. 


Held, That the policy provision making it void in case of false swearing or 
attempted fraud in the proofs of loss had been violated, and there could 
be no recovery. Virginia F. & M. Ins. Co. vs. Saunders, 270. 

10. Limrration.—The policy provided that written notice of loss should be 
given immediately and proofs within 60 days after the fire, unless the 
time was extended in writing by the company, and that no action should 
be begun until compliance with these requirements had been made, nor 
unless begun within 12 months after the fire. 

Held, That no action could be begun after 12 months, nor until notice and 
proof had been given. 

Held, That in the absence of a declaration of forfeiture,notice and proofs could 
be given at any time before action was commenced. Steele vs. German 
Ins. Co., 377. , 

11. PiEeapine as to Fravup.—The policy required immediate notice, with full 
statement of particulars and amount, and that any false swearing, fraud, 
or attempt at fraud should forfeit all claims. 

Held, That on allegation in the answer specifically excepting to the notice or 
proofs because “false and untrue in respect to quality, quantity and 
value of property insured, and in respect to the amount of loss,” is not 
notice to the insured that fraud would be charged or forfeiture claimed; 
and while the evidence admitted in proving the amount of loss was 
relevant, whether there was an issue as to fraud or not, the court prop- 
erly refused to charge that there could be no recovery if the proofs of 
loss were fraudulent. Greiss vs. State Invest. & Ins. Co., 629. 

12. SuFFICIENCY AND TIMELINEss oF.—The policy required immediate notice, and 
detailed proofs of loss as soon as possible. 

Held, That proofs furnished within ten days were sufficiently timely. 

The loss was payable 60 days after the policy requirements were completed. 
The proofs stipulated for a magistrate’s certificate if required. They 
were furnished substantially complete, but were returned to procure the 
certificate. 

Held, That the right of action began 60 days after the proofs had been first 
served. The certificate was not necessary to their completion until 
required. 

The first magistrate applied to was unable to furnish the certificate, a second 
promised to do so, but finally refused after three months; then negotia- 
tions were begun for a compromise, and finally a third magistrate fur- 
nished a certificate, which was not served until a year after the loss. 

Held, That the question of due diligence was for the jury. 

The insured, having been advised that the claim would be settled if reduced, 
furnished new proofs of loss along with the certificate a year after the 
loss. 

Held, That such proofs were mere surplusage, which did not impair the 
validity of the claim. 

A nonsuit is only justified when the plaintiff could not recover under the 
most favorable view of his case. McNally vs. Phenix Ins. Co., 807. 


13. SurFiciency or. —The policy required notice of loss forthwith. 

Held, That 12 days was not a fatal delay where it appeared that no harm was 
caused, and that the company did not intend to pay. 

Retention of proofs of loss for 48 days without objection justifies a finding of 
waiver of objections. Capitol Ins. Co. vs. Wallace, 397. 

14, Warver By Apsuster.—Where the adjuster of an insurance company calls 
upon the insured shortly after the fire, makes out proofs of loss complete 
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except the signature, and leaves same with the company’s local agent, 
basing his refusal to pay the policy on the ground that there has been a 
change of title, such action tends to show a waiver by the company of the 
requirement as to furnishing proofs of loss, and the decision of the lower 
court thereon will not be reviewed. 42 Ill. App., 475, affirmed. Home 
Co. vs. Bethel, 104. 


15. WaIver By Apsuster.—Where notice of loss was duly given by letter, with 
inquiry if anything more was veeded, and the company answered that an 
adjuster would be sent, and no further requirements were made, and the 
adjuster came and, after investigation, advised the agent to settle if 
possible for less than the sum claimed, further notice or proofs were waived. 
Green vs. Des Moines Fire Ins. Co., 543. 


16. WartveER By ApsustER.—Where there was evidence that an adjuster ap- 
pointed by the agent of defendant and other companies concerned in the 
loss had held himself out as representing all the companies, and proofs of 
loss were submitted to him without objection during 15 days, though the 
agent and adjuster testified that he did not represent the defendant, a 
finding, that the policy provision requiring proofs to be furnished within 
15 days was waived, will not be disturbed. Fritz vs. Lebanon Mut. Ins. 
Co., 590. 

17. Watver By ApsustEr.—The policy provided that no representative should 
have power to waive its provisions, except as permitted by indorsement 
thereon according to its terms. 

Held, That notwithstanding these provisions, a statement by its adjuster, sent 
to adjust the loss, when otfered proofs of loss by plaintiff, that they were 
not necessary, was a waiver of such proofs. 

The proofs offered were sworn schedules of the items of property destroyed. 


Held, That if retained, they would have answered the requirements of the 
policy that the proofs should be sworn statements in writing of the item- 
ized loss, even though in some respects informal. 

Held, That a refusal to pay obviates the necessity of proofs. Young vs. Ohio 
Farmers’ Ins. Co., 440. 

18. Waiver By AGENT—Boox as Evrpence.—Provisions of an insurance policy 
covering a stock of goods for notice of loss within a specified time, and in 
a particular manner, will be held to have been waived by the insurer, 
where, with knowledge of the loss of part of said stock by fire it, by its 
adjusting agent, demands and obtains possession of the remainder of the 
goods and books of theinsured, and is engaged for several days, with the 
help of the latter, in ascertaining the amount of the loss. 

A witness, who at the time of purchasing a bill of goods entered each item in 
a book, together with the cost thereof, may use such book as a memo- 
randum; and when it is shown by his testimony that he knows the entries 
therein to be correct, and that they were made at the time of the trans- 
action in question, such book may properly be introduced in evidence, 
not for the purpose of proving the purchase of the goods, but in cor- 
roboration of the witness, and as a detailed statement of the items involved. 
St. Paul F. & M, Ins. Co. vs. Gotthelf, 34. 

19. Watver or.—Retention for more than a month, without objection, of proofs 
of loss substantially complying with the requirement, is a waiver of ob- 
jections. Carpenter vs. Allemania Fire Ins. Co., 634. 

20. WHEN Surricient.—The policy was issued by the Cincinnati Underwriters 
in behalf of two companies, and required proofs of loss to be given to the 
companies. 

Held, That proofs given to the secretary of the Underwriters, who was secre- 
tary of both companies, and by him turned over to the president of both 
companies, was sufficient. Minnock vs. Eureka FI. § M. Ins. Co., 87. 

See AccrpENT 5, 7; ARBITRATION 7; LimrraTion 2; MortGaGEEe 5; OTHER INsuR- 

ANCE 9; PLEADING 2; TITLE 8. 


RAILROAD. See Accrpent 3, 4, 8. 
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REBATE. 


EvipENcE oF AGEnT’s AvTHORITY—MrasurE oF ReEcovery.—In an action to re- 
cover back premiums paid to a life company, testimony of other policy- 
holders in the same locality, that about the same time the company had 
accepted contracts with them recognizing a rebate by the agent, was 
admissible to show agent’s authority to offer such rebate, but where the 
company repudiated such contracts and settled with the policyholders 
on the basis of the actual risk incurred, the evidence does not show a 
recognition of the agent’s authority, and is not admissible for this purpose. 

Depositions of witnesses at a distance were submitted that similar rebates 
had been allowed to them by the agent at a later date, and that the agent 
had written to the company that the rebates were to be deducted from 
his commissions. but it appeared from the letters that the rebates were a 
personal matter between the agent and insured. 


Held, That such depositions were not admissible. 


Where the company, with the knowledge of facts, authorizes a second agent 
to accept the premium less the rebate, this is evidence of a ratification of 
the contract of the first agent. 

Where plaintiff had paid his premiums during two years before repudiation 
of the agent’s contract, he was entitled to recover the amount paid with 
interest, regardless of the cost of insurance during the period. Thomp- 
son vs, N. Y. Life Ins. Co., 485. 


See Premium 6. 


RECEIVER. See Action 2. 


REINSTATEMENT. 


1. Deravutt In Premium PaymMent.—In a contract of life insurance the premiums 
were payable monthly. Upon the failure to make any monthly payment, 
the insured had the right to be reinstated within sixty days of such de- 
fault, upon her paying ‘‘ the proper premiums.” 

Such a default having occurred, and more than sixty days having elapsed, 
the company consented to reinstate the insured, the circumstances being 
such that the court charged the jury that the company had waived its 
objection to the lapse of time. This instruction was not excepted to, and 
hence, being taken as the law of the case, held, that the insured had the 
Tight to avail herself of such consent of the company, and to be reinstated, 
upon paying the premiums then due, although the company demanded 
payment of a premium for a succeeding month not yet due. Coburn vs. 
Life Indemnity & Investment Co., 302. 

2. Errect oF SickNess.—The policy was reinstated on the condition, as stated 
in the receipt, that the insured ‘‘is now, and has been during the last 
twelve months, in continuous good health and free from all disease, in- 
firmity, or weakness.” 

Held, That temporary illness during the twelve months, which was not severe, 
and indicated no constitutional vice nor rendered him uninsurable, and 
from which the insured had fully recovered, did not vitiate the 
reinstatement. French vs. Mut. Reserve Fund Life Ass’n, 153. 


See BENEVOLENT Soctety 11. 


REINSURANCE. 

ConsTRUCTION As TO Risk.—The insured, under an open marine policy, agreed 
to enter all goods for insurance at their full value, the damage to be 
estimated according to the actual cash value at time of loss. Loss: was 
adjusted ata less value than entered. The insurer had been reinsured 
under a contract providing that the reinsurance should be “ to the extent 
of one-half of the amount of each and every risk which equals or exceeds 
in value the sum of $15,000” on certain cargoes, and ‘‘on cargoes of the 
value of $50,000 and upwards, this policy is to cover the excess of $25,000, 
not exceeding the sum of $50,000 on any one cargo.” 
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Held, That the word “risk” in thé reinsurance contract referred to the value 


of the property as entered, and not as afterwards adjusted. Continental 
Ins. Co. vs. Attna Ins. Co., 501. 


See AGEent 7; BENEVOLENT Socrety 12. 


REMOVAL. 


Waiver By AGENT.—The policy required written consent to the removal of 
goods to be indorsed, and the policy was left with the agent by insured 
for that purpose, but he neglected to indorse it as he promised. 


Held, That the insured could not be made to suffer for the neglect of the 


agent, where he obeys the requirements ofthe policy. Henschel vs. Oregon 
F. & M. Ins. Co., 385. 


RENEWAL. 


WHEN ContTRACT Is NOT COMPLETE IN CasE OF F'rrE.—Four days after the expira- 
tion of a former policy, the agent without solicitation prepared and for- 
warded renewal policies, dated back to time of expiration, to one S. for 
delivery to the insured. On the same day the property burned. The 
agent, learning of this on the following day, which was Sunday, tele- 
graphed to S. to hold the policies. They were thereupon returned to the 
agent. Afterwards a representative of the insured learned from S. that 
the policies had been forwarded and returned, and thereupon tendered the 
premium to the agent and demanded the policies. 


Held, That 8. was under no obligation to deliver the policies, and no contract 
was created. New York Lumber & Woodworking Co. vs. People’s Fire 
Ins. Co., 632. 


RENT. 

INSURANCE OF AND MEAsuRE oF Recovery.—Whoever may fairly be said to 
have a reasonable expectation of deriving pecuniary advantage from the 
preservation of the subject-matter of the insurance has an insurable in- 
terest. Expected profits may be insured both in this country and in 
England, though in France it is different, where only an acquired profit 
may be insured. But the insured must have an interest in the property 
out of which the profits are expected to proceed, and the protits must be 
insured as profits. 

Rent is itself a distinct insurable interest, and is not a proper item of less 
to enhance damages under a policy insuring the building. 


The policy sued on, in this action, is made out on a printed form in com- 
mon use by insurers in the City of New Orleans, among the terms and 
conditions of which is the following: ‘‘Rent Clause—It is expressly 
understood that the insurers are not liable for rent on burnt or damaged 
buildings, while building or repairing, unless such rent is specially 
insured.” 


What follows appears, on the face of the policy, in evidence in this suit: 
“Sum insured $1,500;” and it is there set forth that said company ‘‘ Does 
insure J. P. Becker r against loss or damage by fire to the amount of $1,500 
on four months’ rent of the brick slated building occupied as a concert 
saloon known as the Royal Palace, situated at 36 Royal street, and the 
said company do hereby promise and agree to make good unto the said 
insured any loss or damage that may happen by fire to the property in- 
sured ”—i. e. four months’ rent of building as aforesaid—‘‘ not exceeding 
in amount the sum named in the policy as specified during one year, to 
wit, from the 7th day of June, 1890, to the 7th day of June, 1891.” 

It is admitted by the insurers that the building 36 Royal street, mentioned 
in the policy, was totally destroyed by fire on the 5th of June, 1891, two 
days before the expiration, on the 7th of June, 1891, of the period covered 
by the policy, and that the building could not be re placed within four 


months, and that the rents for four months were of greater value than the 
sum sued for. 
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The policy sued on is an open, unvalued time policy for one year, from the 
7th of June, 1890, to the 7th of June, 1891. The total destruction of the 
building, in respect of four months’ rent, of which insurance had been 
effected, necessarily involved the loss of expected rents until such time 
as the building could be reinstated, and as it was admitted by the insur- 
ers that this could not be done within the period of four months there 
was a total loss, as of the 5th of June, 1891, of the subject-matter of the 
insurance, which entitled the insured to recover of the insurers whatever 
sum within the limit of the amount of the insurance the subject-matter 
insured should be proved to be worth,and this was shown to be the sum 
for which judgment below was rendered in favor of the plaintiff and 
against the defendant insurance company. Becker vs. Merchants’ Mut. 
Ins. Co., 227. 


REPAIRS. See Risx 6. 


REPRESENTATION. 


Evipence.—When notice of special matter set up in defense did not refer to 
misrepresentations in the application, evidence on this point was prop- 
erly excluded, and it was discretionary with trial court to disallow 
amendment to such notice. Minnock vs. Eureka F. & M. Ins. Co., 87. 


See AppLicaTIon 5, 6; BENEVOLENT Society 11, 13; INTEMPERANCE; PARTNER 1; 
Vacant 4. 


RESCISSION. 


In Case oF ASSESSMENT Company.—Where an assessment company, doing busi- 
ness on the endowment plan, secures an enabling act, through which it 
abandons the plan for ordinary insurance and induces members to sur- 
render their old certiticates, by which the funds for the payment of en- 
dowments are diminished, a member is justified in rescinding his con- 
tract and suing to recover back assessments paid. People’s Mut. Ins. Fund 
vs. Bricken, 554. 


RISK. 

1, AcctpENTAL JETTIsoN.—Where cotton is thrown into the river by the 
careening of a steamboat from which it is being unloaded, the injury to 
the cotton is caused by a peril of the river, within the meaning of an in- 
surance policy which provides that ‘‘the liabilities and perils assumed 
by the company are of rivers, fires, jettisons, and all other perils,” and 
losses caused by reason of such dangers. 

The insurance company is not relieved of liability on the policy for such injury 
because the cotton was thrown into the river by the mere carelessness 
or unskillfulness of those engaged in unloading it. Crescent Ins. Co. vs. 
Vicksburg, Y. § S. R. Packet Co., 748. 

2. Appition.—A policy ona brick dwelling, with its additions adjoining and 
communicating, includes an adjoining and communicating frame addition. 
Carpenter vs. Allemania Fire Ins. Co., 634. 

3. ArtiricraL Light—WateEr Suppry.—The application, which was.made a 
warranty, warranted ‘‘not to work at night, or by artificial light, and 
to permit no smoking.” Also ‘‘ to keep in the same room, and within ten 
feet of the gin stand, one barrel full of water and two buckets.” 

Held, That the use of artificial light at night for other purposes than work, 
such as repairing the machinery, was not a violation. 

Held, That the keeping of a barrel in another room, which was inaccessible on 
account of cotton piled in the way, though within the prescribed distance, 
was not a compliance with the warranty. Mechanics § Traders’ Ins. Co. 
vs. Thompson, 383. 

4, Location or Harvestinc Macutne.—The policy was on a harvesting machine 
‘“‘while located and contained as described herein and not elsewhere 

* * while owned by assured * * and operating in the grtin-fields, and 
in transit from place to place in connection with harvesting.” The 





920 Digest Index, 1893. 


machine was taken from its place of storage since the previous season to a 
blacksmith’s shop for repairs prior to going into the fields for harvesting, 
and was there burned. 


Held, That the loss was not within the policy. Mawhinney vs. Southern Ins. 
Co., 596. 

5. Perroteum as Increase or.—The policy provided that it should be void in 
case the hazard was increased or any of the products ot petroleum were 
used of greater inflammability than kerosene. 


Held, That the substitution of a petroleum product for coal, as fuel of less in- 
flammability than kerosene, did not violate the policy unless the manner 
of its use increased the hazard. President, etc., vs. American Fire Ins. 
Co., 158. 

6. Reparrs AND LIEN aS INcREASE oF.—Consent for repairs, whose character 
was known to the agent, was endorsed by him on the policy, and after- 
wards the company proposed to reduce the rate on the altered building. 

Held, That it could not set up increase of risk to defeat a claim. 


There was lien on the property for unpaid purchase money. The appli- 
cant in good faith answered, no, to the question whether there was a 
mortgage. 


Held, That this did not avoid the insurance as it was not material to the risk. 
Phenix Ins. Co. vs. Coomes, 155 

7. Use or NaputHa IN Patntrnc.—The insured church was burned from a 
naphtha torch which had been used for nearly a month by a painter 
burning off old paint preparatory to repainting. 

Held, That this was an alteration of ‘‘ the situation on circumstances affecting 
the risk” within the meaning of a policy prohibition. 

Held, That where the trustees who had hired the painter saw him repeatedly 
burning off the paint, any increase of risk was within the knowledge 
and consent of insured. 

Held, That such use of naphtha on the outside of the building was use ‘‘ on 
the premises’’ within a policy prohibition against its keeping or use. 
Held, That the only proper question for a jury was whether such use and 
change in condition was in the course of reasonable and proper repairs, 
and a tinding that this was the ordinary method of removing paint was 

not an answer in the affirmative. 

Expert evidence is admissible to show that rates would be higher in the case 
of such use of naphtha, but not to show the effect of such use as regards 
danger from fire. 


. 

Expert evidence is admissible as to the proper and usual method of removing 
paint from a building. 

It was in the discretion of the court to exclude the question whether the 
sheathing of the church was burned by use of the torch. Jirst Congre- 
gational Church vs. Holyoke Mut. Fire Ins. Co., 449. 

8. WaAIvER OF WARRANTY By AGENT.—The policy on lumber on three docks 
warranted that a continual clear space of 150 feet should thereafter be 
maintained between it and any woodworking or manufacturing es- 
tablishment. The agent who wrote the risk knew that such space did not 
exist and could not be maintained by actual measurement, but decided that 
the conditions existing were equivalent to such space, and fixed the rate 
accordingly, and knew that no change had been made. 

Held, That the company was estopped from setting up a violation of the 
warranty. Michigan Shingle Co. vs. State Investment § Ins. Co., 241. 


See APPLICATION 5; OccupANcy; PRroors OF ‘Loss 6 ; REINSURANCE; Vacant 2, 
SALE. See Mortcaces 1, 
SERVICE. See GarnisHMENT. 
SET OFF. See Benrevouent Socte:y 21. 


SEVERABLE CONTRACT. See Contract. 
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SICKNESS. See Live Stock; REINsTATEMENT 1. 
SPITTING BLOOD. See Appricarton 3. 


STANDARD POLICY. 


Construction oF Statute.—The statute of Michigan declaring void policies 
containing different terms, from those in the standard policy is for the 
protection of the insured, and cannot be invoked by the company to defeat 
a policy on which it had been receiving premiums year after year. Arm- 
strong vs. Western Manufacturers’ Mut. Ins. Co., 795. 


STATUTE. See Action 3; Liurration 1; Mutuat Company 1; StanparD Poticy. 


SUBROGATION. 


In CasE oF Carrrer.—Where the special conditions of a form written into the 
policy are inconsistent with the retention of the right of subrogation as 
elsewhere provided, and are intended to give the insured the sole benefit 
in case of loss of any remedy against a transportation company, the sub- 
rogation clause must give way. St. Paul F. & M. Ins. Co. vs. Kidd, 457. 


See EvipENcE 2; Forrrcn Company 1. 


SUICIDE. 


1, AccrpenTAL Potsontinc—Compromise.—Accidental taking of poison, or in- 
tentional taking by one of unsound mind and incapable of judging the 
moral consequences, is not death by his own hand within the meaning of 
the policy. 

Where a compromise was induced by fraudulent representations to the bene- 
ficiary that the company had proof of such death of the insured by his 
own hand, the beneficiary may retain the compromise money and sue for 
damages for the deceit. 


Right to change of venue considered. Michigan Mut. Life Ins. Co. vs. 
Naugle, 434. . 


2. Watver or—EvipENcE or Insanity.—The policy provided that the liability 
should be limited to the premiums paid in case of suicide. Under a by- 
law, $100 had been advanced to the claimant before her proofs were re- 
ceived, stating suicide as the cause. 


Held, That the requiring of additional proof that the claimant who signed 
herself Marie was the same as the beneficiary called Maria, did not estop 
the company from denying liability. 

Held, That the plaintiff was not estopped from claiming that her statement as 
to cause of death was an error. 


Held, That the changing membership of an assessment company,and the con- 
sequent impossibility of assessing the identical persons liable at the time 
of loss, will not estop an action for recovery. 

The sworn statement of the claimant was admissible as evidence against her 
of insanity. 

Where it also appeared that after a long and contented married life the insured 
forced the wife to leave him and seek a divorce that he might marry a 
young girl who was an adopted daughter, the question whether the in- 
sured took poison while insane was properly for the jury. Bachmeyer vs. 
Mut. Reserve Fund Life Ass’n, 98. 


See AccipENT 2. 


SURRENDER. 


In Case or DeatH.—The owner of a policy on the life of another, finding the 
premiums burdensome, surrendered it to the company for a paid-up policy 
of seven-twelfths of the amount. Unknown to either party, the insured 
was then dead. 
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Held, That the surrender was not in the nature of a compromise, but the re- 
sult of a mutual mistake of facts, against which equity will relieve by 
enforcing the original contract. Riegel vs. American Life Ins. Co., 277. 


See Wirr’s Poticy 3. 
TAXATION. 


Insunction—Funps Sussect To.—Injunction cannot be maintained to restrain 
the collection of taxes justly chargeable against the plaintiff, merely be- 
cause of errors and irregularities in the proceedings of the assessor. 

The reserve fund of a mutual life-insurance company organized on the co- 
operative plan, and having no capital stock, is subject to taxation. 

The contingent liability of such an insurance company to its policyholders, 
before loss, is not such indebtedness as may be deducted from the credits 
of the company subject to taxation. 

Debts owing in good faith cannot be deducted from the amount of cash on 
hand, or loans secured by mortgages on real estate, in listing the company’s 
property for taxation. Kansas Mut. Life Ass’n vs. Hill, 673. 

TENDER. See Contract 1. 
TITLE. 

1. AssIGNMENT witH ConseNT—RuiGuHtTs oF CrepiIToRS.—The policy was on per- 
sonal property, and provided that it should be void in case the title be- 
came involved in litigation without consent indorsed. The property 
and policy were assigned to a bank, and consent indorsed to the assign- 
ment. A judgment creditor’s bill was brought against insured, and the 
bank made a party and decreed to hold the property in trust for the 
plaintiff. After the suit, but before final decree, the property was burned. 

Held, That consent to the transfer of the policy was consent to the transfer of 
the property, and the creditor’s bill did not involve either title or posses- 
sion within the meaning of the policy. ‘The object of the bill was to 
fasten a specific lien. 

Held, That the institution and pendency of a suit by creditors of the insured 
against him and the bank, where no receiver was appointed until after 
the loss, was not a change of title or possession within the policy. 

Held, That a provision that the policy should be void if the title became in- 
volved in litigation is not against public policy. Small vs. Westchester 
Fire Ins. Co., 660. 

2. Errect or Foreccosure.—A foreclosure sale, in accordance with a stipula- 
tion in the mortgage, does not pass title to the purchaser until ratified by 
the court, and is therefore not a violation of a policy provision render- 
ing it void on the entry of a decree of foreclosure by the court, or in case 
of a sale under deed of trust, or of change in title or possession. Hanover 
Fire Ins. Co. vs. Brown, 840. 

3. Exrecurory Contract.—An executory contract for the sale of land, by the 
terms of which the title is not to pass unless the vendee pays the deferred 
payments, does not constitute a change of title, within the meaning of 
an insurance policy which declares that a change of title shall avoid the 
policy. 42 Ill. App., 475, affirmed. Home Ins. Co. vs. Bethel, 104. 

4. In Case or Lire Tenant—MIsTakE OF AGENT—REFUSAL OF PayMENT.— Where 
the application states the title as a life estate, the mistake of the agent 
in describing it in the policy as a fee will not work a forfeiture. But the 
burden is on the life tenant insured to show that the mistake was charge- 
able to the company. 

In such case the life tenant may recover the entire amount, being a trustee 
for the reversioner. 

Where payment is refused for a specified reason, this is not a waiver of other 
reasons unless they could have been remedied or obviated, or the insured 
was unjustly misled by the silence. But instructions to the contrary will 
not be ground for reversal if the company was not prevented thereby from 
making a valid defense. Welsh vs. London Ass’e Corp., 94. 
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5. KNowLepGE or AGENT.—An insurance company cannot insist as a defense 
of an action on a policy issued upon a small store frame building insured 
for $50, and the contents thereof insured for $800, after it has accepted 
the risk and the premium therefor, that the interest of the insured in 
the land upon which the store building was located was other than the 
title in fee, if at the time of the issuance of the policy by its general 
agent he ‘‘ supposed” or knew that the insured was not the owner of the 
land upon which the store building was located, if the insured made no 
misrepresentations, false statements, or concealments concerning the land, 
or the title thereof. Rockford Ins. Co. vs. Farmers’ State Bank, 389. 


6. KNOWLEDGE or AGENT.—The knowledge of the general agent of an insur- 
ance company, who writes and issues a policy of insurance, concerning 
the title of the premises insured, is the knowledge of the insurance 
company. Capitol Ins. Co vs. Bauk of Pleasanton, 361. 


7. Levy.—The policy provided that it should be void in case of change in 
interest or possession of the subject of insurance (except change of occu- 
pants without increase of hazard). 


A judgment had been obtained, which being unsatisfied, the sheriff made a 
levy under the execution. 


Held, That by the delivery of the execution and the levy, the officer simply 
obtained authority to expose the property for sale at some future time, 
and until such sale there was no ‘‘ change of interest nor of possession” 
within the meaning of the policy prohibition. Walradt vs. Phonix Ins, 
Co., 81. 

8. Notice By AGenr—Watver or Proors.—Where the sub-agent of the general 
agent was sent to arrange the insurance, and was informed that the prop- 
erty was held under a contract of purchase, this was notice to the com- 
pany that insured was not sole owner. 


Where notice was promptly given, and adjusters from the company came 
and examined into the circumstances, and experts were procured by in- 
sured, who was several times required to be absent at a distance on busi- 
ness, and the preparation of proofs was after various delays placed in the 
hands of an insurance man, who delayed further the work, a delay of 115 
days in furnishings proofs was not unreasonable. The subsequent exam- 
ination of plaintiff under oath was waiver of such delay. The contract 
of sale was made by a bank which was the beneficial owner in its own 
name, but the legal title was in the president who acquiesced in the con- 
tract under which payments were made. 


Held, That the president would be estopped from asserting any rights as 
against the insured, who therefore had an insurable interest. Carpenter 
vs. German-American Ins. Co., 57-58. 


9. Or HusBpanp IN Wrre’s Poticy. - The policy provided that ‘ the entire policy 
should be void * * * ifthe interest of the insured be not truly stated 
herein.” 

Held, That insurance by husband of wife’s property in his own name, with- 
out stating the fact, avoided the policy. Diffenbaugh vs. Union Fire Ins. 
Co., 79. 

10. Or Husspanp 1x Wrre’s Property—EvipEnce as To.-- The execution and 
placing on record of a deed to the wife, by the husband, with the inten- 
tion of passing title, is a valid delivery, which is not defeated by the re- 
tention of the instrument by the husband. But the mere placing on 
record is a presumptive delivery, which may be rebutted by evidence that 
the intention was not to pass title as of the date. 

Where the policy provides in such case that the insured must have a bona 
fide insurable interest, a claim that the buildings insured were upon the 
homestead will not sustain a recovery by the husband insured. Glaze vs. 
Three Rivers Farmers’ Mut. Fire Ins. Co., 863. 

11, Sorz Owner.—The policy warranted that the insured was sole and un- 
conditional owner. He held only a contract for a deed, but the policy was 
issued by the agent with knowledge of the fact. 

Held, That the company was liable. McMurray vs. Capital Ins. Co., 204. 
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12. Sore Ownersutp.—The policy provided that it should be void if without in- 
dorsement the interest of the insured should be other than sole and un- 
conditional ownership, or if the building were on ground not owned in 
fee simple. ‘The insured erected the building on land purchased under 
an executory agreement, on which one-third of the purchase money was 
paid, and of which the title was not to pass until full payment had been 
made. tHe had written to the agents some time before, in connection with 
other insurance, that he had no deed, but only a bond for title. 

Held, That this was not notice that he was not the sole and unconditional 
owner. Liberty Ins. Co. vs. Boulden, 188. 

13. To Wire’s Porticy.—Where a life policy is payable to the widow, it does 
not become assets of the estate; and the administrator can neither collect 
it nor maintain an action against her (Rev. St. c. 64, § 48, cl. 4) to re- 
cover the premiums paid by the insured within three years of his death, 
as belonging to the estate. Douglass vs. Parker, 714. 


14. Watver By Acent.—Two parties who were jointly insured represented in 
the application that they were the absolute owners of the property, and 
the deed was in their name. The application was a warranty. The full 
facts were stated to the agent who issued the policy and advised its ac- 
ceptance. A part of the land was owned in fee by one, and the balance, 
on which was the barn destroyed, was held by the other as a life estate, 
with remainder to the first party and his aunt. The contents of the barn 
also belonged to the first party. 

Held, ‘hat the company was estopped from alleging misrepresentation or 
breach of warranty by the acts of its agent. Robison vs. Ohio Farmers’ 
Ins. Co., 793. 

15, Watver By AGENT’s CLERK.—Where the agent’s clerk, employed to solicit 
insurance and who did so in this instance, was informed that the building 
stood on leased ground, with the injunction to so state in the policy if 
necessary, and the clerk replied that it made no difference, and received 
the premium, the company is estopped from setting up a policy provision 
requiring endorsement in such case. Notice to the agent was notice to the 
company. 

Where the company sets up such failure of endorsement as a defense, and the 
reply alleges parol representations and a waiver by the agent, the correc- 
tiou of a written instrument is not involved, and a preponderance of evi- 
dence is sufficient. Bergeron vs. Pamlico Ins. § Banking Co., 182. 


See Brenericirary; LesssE; MortcaGre 5; Oruer Insurance 13; Tontine; WIFE; 
Wire's Portcy 1. 


TONTINE. 

ConstrucTION oF ScHEME.—Under an arrangement with a life and accident 
association, ten members assigned policies payable to themselves to a 
‘Fiducial Agency ”’ in trust, undera scheme by which the agency was to 
divide the proceeds of their respective policies in case of death among the 
survivors ou the tontine plan. 

Held, That the payment of a claim by the association to the agency was a 
goo:l defense to an action against it by the personal representative of the 
insured. Hill vs. United Life Ins. Ass'n, 394. 


TOTAL LOSS. 


Wuat Constirures—ArBitratTion.—Under the valued policy act of 1889, stip- 
ulations in a policy of insurance in conflict with any of the provisions of 
that act are inoperative, and this applies to a provision, in case of loss, 
for the appointment of arbitrators. Ifthe property is ‘‘ totally destroyed,”’ 
there is nothing to arbitrate. 

Where all the combustible material in a building is destroyed by fire, although 
portions of the brick walls are left standing, but are so injured by the 
tire that they must be torn down, for the purpose of insurance the prop- 
erty is totally destroyed; but, if the person insured should use the brick 
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or other material not destroyed to rebuild, the company would be entitled 
to the value of such brick or material. 


Under the issues made by the pleadings, the principal question was whether 
or not the property had been ‘‘totally destroyed,” and this question was 
fairly submitted to the jury, and the verdict is supported by the evidence. 
German F. Ins. Co. vs. Eddy, 468. 


TRADE. See Forercn Company 2. 
ULTRA VIRES. See Accrpent 6; BEenEvouent Socrety 19. 


UNAUTHORIZED CO. 


Lex Loct—Non-PAYMENT OF ASSESSMENT.—-The secretary of an unauthorized 
company solicited the insurance in Nebraska on property in that state, 
and an application and premium notes payable at the home office in Iowa 
were signed, and the policy was issued therefrom, payable in Iowa. 

Held, That the contract was made in Iowa, and must be construed by the 
laws of that state. 

The laws of Iowa require thirty days’ notice before suspension in case of non- 
payment of assessment. ’ 


Held, That a policy provision exempting from liability in case of non-payment 
of assessment is ineffectual in the absence of the required notice. Marden 
vs. Hotel Owners’ Ins. Co., 147. 


UNFINISHED BUILDING. See Vacant 3. 


USE. 

Untawrvut.—In a policy of insurance the house insured was described as “ occu- 
pied as a sporting house.” Held, That as the term ‘‘sporting house” has 
an innocent as well as guilty meaning, it cannot be said, without proof of 
the sense in which it was used, that the policy shows conclusively that 
the occupancy of the house was for unlawful purposes. 


Where it is not apparent that the parties consented to try an issue not made 
by the pleadings, evidence that might be proper upon such an issue is not 
to be considered in respect to it. White vs. Western. Ass’e Co., 305. 


See EvipENcE 1; Occupancy. 
VACANT. 


1, Construction oF Poticy.—Under the condition in a policy of insurance 
that ‘‘if the above-mentioned premises shall be occupied or used so as to 
increase the risk, or become vacant or unoccupied, without notice to and 
consent of this company in writing, or the risk be increased by the erec- 
tion or occupation of neighboring buildings, or by any means whatever 
within the control of the assured, without the consent of this company 
indorsed hereon,” the policy shall be void, the words “ by any means 
whatever,” etc., do not qualify the words “‘or become vacant or unoccu- 
pied.” Moriarty vs. Home Ins. Co., 797. 


2. EvmwencE oF INcrEasE oF Risx.—When an insured occupied building be- 


comes unoccupied, the risk of its destruction by fire is presumed to be 
increased. 


This presumption alone is sufficient to sustain the burden imposed upon the 
insurers, unless it is rebutted by the peculiar condition, construction, and 
surrounding circumstances of the building. 


The condition, construction, and surrounding circumstances of the buildings 
in this case support, rather than rebut, the presumption. White vs. 
Phenix Ins. Co., 869. 

3. In Course oF Construction.—Where the testimony showed that the agent 
had power to and did issue the policy; that he tilled out an application 
for insurance upon a building in process of construction, to be signed by 
the owner, and stated in the application that the building was being 
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erected, although it was intended for the use of tenants, and was stated 
in the policy to be so occupied,—held that, construing the several pro- 
visions of the application together, it did appear that the building was 
in course of construction, and, being burned before it was completed, the 
fact that the building was vacant was no defense. German Ins. Co. vs. 
Penrod, 41. 

4, REPRESENTATIONS IN APPLICATION, WHEN A MistaKE-—The application and 
policy described the insured building as used for a storage ice-house. 
The insured had applied in person for the insurance, explaining that the 
building was not yet complete. The application had been filed, without 
authority, by a party who introduced the insured, and had an interest in 
the property. He assumed to act as agent of insured and received the 
policy. 

Held, That the representation as to occupancy was a mistake, which would 
not as a matter of law avoid the policy for breach of warranty, where it 
appeared that the representation had not been ratified by insured. 
McNally vs Phenix Ins. Co., 807. 

5. Temporary ABpsENcE.—The family had been’ absent eight days on a visit, 
but relatives went daily to look after the premises, and the furniture 
remained there. 

Held, That the house was not vacant or unoccupied, within a policy provision 
that, if it so remained for five days, the policy should be void. 


Objections to charge considered. McMurray vs. Capital Ins. Co., 204. 


VISIBLE INJURY. See AccrpEnt 5, 


VOLUNTARY EXPOSURE. See Accrpent 6. 
WAGER CONTRACT. See Inpustriat INSURANCE. 


WAGER POLICY. 


WHEN no Derense.—Where suit on a policy is brought by the administrator 
of insured, the fact that the policy was issued to another beneficiary, who 
paid the premiums and had no insurable interest, is no defense. Brennan 
vs. Prudential Ins. Co., 638. 


WAIVER. See Accipent 7; ApsusteR; AGENT 4, 8; APPLICATION 4; ARBITRA- 
TION 7; ASSESSMENT 4; BENEVOLENT Socrety 1, 20, 21, 22; Improvements; IN- 
CUMBRANCE 3; LESSEE; LowiraTIon 2; Live Stock; Murvat Company 3; 
OTHER INSURANCE 5, 9, 10, 11, 12; Parot Contract; Premium 6; PREMruM 
Note 1, 2, 4; Proors oF Loss 2, 6, 8, 14, 15, 16, 17, 18, 19; Remova; Risk 8; 
Surcrwwe 2; Tire 4, 8, 14, 15. 


WARRANTY. See Aprrication 1; Pieapine 1; Risk 8. 


WATER SUPPLY. See Risx 3. 


WIFE. 


RicHts as TO Creprror.—A wife who at the death of her husband receives 
(as the beneficiary named therein) the amount of certain policies on his 
life which the husband had taken out, and on which he had paid the 
premiums, cannot be made, by special opposition of a creditor, to charge 
herself, on the account filed by her as administratrix of her husband’s 
succession, with the amount of those premiums as an asset of that suc- 
cession, and as resulting from a debt due by her to it. 

In entering into those contracts, the husband did not claim nor intend to act 
either as negotiorum gestor or as agent of his wife; he was not dealing 
with reference to nor upon any property of hers. The obligations of the 
assured created by the policies were his own obligations, and, when 
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extinguished by payment of the premiums, the debts paid were his debts, 
and not those of his wife. 

Even were there a situation, resulting from community relations, such that a 
wife would be, as between herself and her husband, liable for the pre- 
miums, she could not be held for that particular special item of indebted- 
ness upon an opposition made to her tableau of administration, especially 
where the opposing creditor does not allege that he is a creditor of the 
community; that it has Leen accepted by the wife, or that she has made 
herself liable as widow in community; that the community is insolvent, 
or that it has been liquidated; and that as a result thereof the wife has 
been found to be a debtor thereto. A wife would be entitled to a general 
settlement; non constat but that on such settlement she would be found 
its creditor. 

Where services have been rendered a succession upon the advice and with 
the consent of a particular creditor, he is estopped from contesting pay- 
ment for the same, when he concedes they have been properly performed 
and reasonably charged for. Succession of Brownlee, 312. 


See AssIGNMENT 1; BENEVOLENT Society. 14; TrrLe 10. 


WIFE’S POLICY. 


1. AssiIGNMENT oF.—A policy payable to the wife and children was assigned 
absolutely in form to G., but in reality as security for money advanced for 
premiums. G. dying, his executors agreed to surrender the policy to in- 
sured, upon payment by him of a lien upon his homestead, and also the 
amount which the executors had paid for premiums since the death of G. 
W., one of the executors, advanced the necessary money for the insured, 
and took an absolute assignment from the insured and the beneticiaries, 
and an assignment of all their interest by the co-executors, 


Held, That W. was entitled only to the amount with interest paid by him to 
the executors, the balance of the proceeds of the policy belonged to the 
widow and children of insured. Burnam vs. White, 688. 


2. CHANGE oF Benericrary.—The right of the insured to change the bene- 
ficiary, when reserved in the policy, is not affected by a statute and 
charter provision that a policy for the benefit of a wife and children 
shall inure to their benefit, and be paid to the beneficiaries named, free 
from creditors; nor by the fact that the right was not reserved in the 
application. Hopkins vs. Hopkins, 530. 

3. NoNPAYMENT OF PREMIUM AND SuRRENDER.—A wife's policy provided that 
the failure to pay a premium when due should forfeit the policy; also 
that in case of such default a paid-up policy should be granted for 
a specified amount. The insured husband prior to one of the annual 
premiums coming due, without knowledge of the wife, declared his 
inability to pay, and requested a paid-up policy. Under a suggestion 
from the company, he released a portion of the amount insured instead, 
and surrendered the policy for another of smaller amount, giving to 
the company a receipt and release on which the signature of his wife 
was forged. This policy was subsequently surrendered on a similar 
forged receipt and release because of alleged inability to pay, and a paid- 
up policy was granted. 

Held, That the original policy was forfeited through non-payment of premium 
and the beneficiary could not recover thereon. The company acted in 
good faith and could not be held responsible for the forfeiture. Miles vs. 
Conn. Mut. Life Ins. Co., 336. 

4, WHEN PREMIUMS ARE ParD FROM PARTNERSHIP FunDs.—A partner misappro- 
priated money of the firm, and applied it to the purchase of policies on 
his life for the benefit of his wife. 

Held, On the death of the partner, that the firm was entitled to recover the 
entire amount of insurance, it having been purchased exclusively with 
their money, and not merely the premiums paid. Holmes vs. Gilman, 641. 


See Tirte 13. 
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